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Law Beports, Chancery Division, since 1890 (s.y., 
[1891] 1 Ch.) 

Law Beports, Chancery Appe^, 10 vols., 1865 — 1876 
Law Beports, Chancery Division, 45 vols., 1876—1890 
Ohiisto^er ^binson’s Beports, Admiralt^j^ 6 vols., 
1798—1806 
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Abbrbviationb. 


CSuff. Pr. Om. . « 

ChAT. Oham, Cas. 

Oliit. 

01« & Fin. 

Clay. 

dif . A Rick 

Clif. & Steph. . . 

Oookb. A Eowe . . 

Co. Ent. 

Co. lust. . 

Co. Litt. . 

Co. Rep. . 

Coll. 

Coll. Jurid. 

OoUes 

Colt. 

Com. 

Com. Oas. 

Com. Dig. 

Comb. 

Con. A Law 

Cooke A Al. • • 

Cooke, Pr. Oas. 

Cooke, Pr. Beg. . . 

Coop. G. 

Coop. Pr. Caa 

Coop. temp. Brough. . . 

Coop, temp, Cott. 

Corb. d; D. 

Couper 

Cowp 

Cox. 0. C. . . 

Cox & Atk. 

Cox. Eq. Cas. . . 

Cox, M. & U 

Cr. ft L . • • • . • 


Cr. ft M. . . 

Cr. M. ft E. 

Cr. ft Pk. 

Or. App* Rep. 
Ckaw. ft D. 


Charley’s New Praotioe Reports, 3 toIs., 1873 — 1676 
Charley’s Chamber Cases, f yol., 1875 — 1876 
Chitty^ Praotioe Reports, King’s Bench, 2 yols., 
1770—1822 

dark and FinneUy’s Reports, House of Lords, 12 
yols., 1881—1846 • 

Clayton’s Reports and Pleas of Assises at Torke, 

1 yol., 1631—1650 

diRord and Rickards’ Locus Standi Reports, 3 yols., 
1873—1884 

Clifford and Stephens’ Locus Standi Reports, 2 yols., 
1867—1872 

Cockbum and Rowe’s Election Cases, 1 yoL, 1833 

^ke’s Entries 

Coke’s Institutes 

Coke on Littleton (1 Inst.) 

Coke’s R^orts, 13 parts, 1572 — 1616 
CoUyer’s Re^^, Chancery, 2 vols., 1844 — 1846 
Collectanea Juridica, 2 yols. 

Colles’ Cases in Parliament, 1 yol., 1697 — 1713 
Ooltman’s Registration Oases, 1 yol., 1879 — 1885 
Oomyns’ Reports, King’s Bench, Common Pleas, and 
Exchequer, fol., 2 yols., 1695 — 1740 , 

Commercial Cases, 1895 — (current) 

Comi^rbaci^ Reports, King’s Bench, fol., 1 yol., 
1685—1698 

Connor and Lawson’s Reports, Chancery (Ireland), 

2 vols., 1841—1843 

Cooke and Aicock’s Reports, King’s Bench (Ireland), 

1 vol., 1833—1834 

Cooke’s Practice Reports, Common Pleas, 1 yol., 
1706—1747 

Cooke’s Practical Register of the Common Pleas, 

1 yol., 1702—1742 

G. Cooper’s Reports, Chancery, 1 vol., 1792 — 1815 
0. P. Cooper’s Reports, Chancery Practice, 1 vol., 
1837—1838 

C. P. Cooper’s Cases temp. Brougham, Chancery, 

1 vol., 1833—1834 

C* P. Cooper’s Cases temp, Oottenham, Chancery, 

2 yols., 1846 — 1848 (and miscellaneous eai-lier cases) 
Corbett and Darnell’s Election Cases, 1 vol., 1819 
Couper’s Justiciary Reports (Scotland), 5 yols., 1868 

— 1885 

Cowper's Reports, King’s Bench, 2 yols., 1774 — 
1778 

E. W. Cox’s Criminal Law Oases, 1843 — (current) 

Cox and Atkinson’s Registration Appeal Cases, 1 yol., 
1843—1846 

S. 0. Cox’s Equity Oases, 2 yols., 1745 — 1797 
Cox, Macrae, and Hertslet’s County Courts Cases and 
Appeals, Yol. L, 1846 — 1852 
Crompton and Jervis’s Reports, Exchequer, 2 yols., 
1880—1832 

Crompton and Meeson’s Reports, Exchequer, 2 yols., 
1832—1834 

Crompton, Meeson, and Roscoe’s Reports, Exchequei , 

2 vols., 1634—1835 

Craig and Phillips* Reports, Chancery, 1 yoL, 1840— 
1841 #• 

Cohen’s Criminal Appeal Reports, 1909 (current) 
Orawfccd and Dix’s OSrcoit Oases (LreUmd), 8 yols., 
1688—1840 


. • 



Abbreviations. 
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A X^* Aibir* 0* 

Oreea. Insolv* Cas. 
Crippa* Churcdi Gas. 
Oro* Car. 


Oro. Elia. 


Cro. Jao. 


C?ru. Dig. 
Ounn. 


Curt. 


Crawford and Dix*s Abridged Cases (Ireland). 1 yol., 
1837—1838 

Creaswell’s Insolvent Cases, 1 yol., 1827 — 1829 
Cripps* Churob and CSergy Cases, 2 parts, 1847 — 1850 
Croke’s Reports temp. Charles I., King's Benoh and 
Common Pleas, 1 vol., 1625 — 1641 
Cix>ke*8 Reports temp. Elizabeth, King^s Bench and 
Common Pleas, 1 vol., 1582 — 1603 
Croke's Reports temp. James L, King’s Bench and 
Common Pleas. 1 voL, 1603 — 1625 
Cruise's Digest of the Law of Real Property, 7 vole. 
Cunningham’s Reports, Bang's Bench, fol., 1 vol., 
1734—1735 

Curteis* Ecclesiastical Reports, 3 vols., 1834 — 1844 


Dalr. 


Dan. 


Dan. 5b Id. 


Day., A Mer. 


Day. Pat. Cas. . 
Day. Ir. .. 

Day 

Dea. 5b Sw. 

Deac. 

Deac. & Ch. 

Dears. 5t B. 

Dears. O. C. 
Deas 5b And. 

De O. . . 

De Q. F. 5b J, . 

De O. & J. 


De G. J. 5b Sm. . . 


De Q. M. 5b G. . . 


De G. A Sm. 
Delane • • 


Den. 

Dick. 

Dig. 

Dirl. 


Dods. 

Donnelly 
Doug. Cas. 
Doug. (k. b.) 
Dow • . . 
Dow ACL 



Daliymple’s Decisions, Court of Session "(Scotland) 
fol., 1 vol., 1698—1720 

Daniell's Reports, Exchequer in Equity, 1 yol., 1817 
—1823 

DansonLand Lloyd's Mercantile Cases, 1 voL, 1 828 — 
1829 

Davison and Mehvale's Reports, Queen's Benoh 
1 vol., 1843—1844 

Davies’ Patent Cases, 1 vol., 1785 — 1816 
Davys* (or Davies* or Davy’s) Reports (Ireland), 
1 vol.. 1604—1611 

Day's Election Cases, 1 vol., 1892 — 1893 

Deane and Swabey's Ecclesiastical Reports, 1 vol.i 

1855— 1857 

Deacon's Reports, Bankruptcy, 4yols., 1834 — 1840 
Deacon and Chitty's Reports, Bankruptcy, 4 vols., 
1832 — 1835 

Dearsly and Boll's Crown Cases Reserved, 1 vol., 

1856— 1858 

Dearsly's Crown Cases Reserved, 1 vol. 1852 — 1856 
Deas and Anderson’s Decisions (Scotland), 5 vols., 
1829—1832 

De Oex’s Reports, Bankruptcy, 1 vol., 1844 — 1848 
De Qex, Fisher, and Jones’s Reports, Chancery, 
4 vols., 1859—1862 

De Gex and Jones's Reports, Chancery, 4 vols., 1857 
—1859 

De Gex, Jones, and Smith’s Reports, Chancery, 
4 vols., 1862—1865 

De Gex, Macnaghten, and Gordon’s Reports, Chan- 
cery, 8 vols., 1851 — 1867 

De Gex and Smale's Reports, Chancery, 5 vols., 1846 
—1852 

Delane’s Dedsions, Revision Courts, 1 vol., 1832 — 
1835 

Denison’s Crown Coses Reserved, 2 vols., 1844 — 1852 
Dickens’ Reports, Chancery, 2 vols., 1559 — 1788 
Justinian’s Digest or Pandects 

Dirleton’s Decisions, Court of Session (Scotland), 
foL, 1 voL, 1665—1677 

Dodson’s Reports, Admiralty, 2 vols., 1811 — 1822 
Donnelly’s Reports, Chancery, 1 vol., 1836—1837 
Douglas^ Election Oases, 4 vols., 1774 — 1776 
Douglas’ Reports, King’s Bench, 4 vols., 1778 — 1785 
Dowb Reports, House of Lords, 6 vols., 1812 — 1818 
Dow and Clark’s Reports, House of Lords, 2 yds., 
1827—1832 

Dowling and Lowndes* Fraotios Reports, '7 vole., 
1843—1849 


Dow. A L. 


e o 



Abbreviatioks. 


%l 


Dow. A Bj. (k. b.) 
Dow. & Ey.(if. o.) 
Dow. Sl By. (n. p.) 
DowL 

DowL (h. 0.) 

Dr. A Wal. 


Dr. A War. 

Drew. 

Drew. A Sm. 

Driukwater 
Drury temp, Nep. 

Drury temp. Sug. 

Dugd. Orig. 

Dunl. (Ct. of SeM.) 

Duuniug . . 

Durie 

Dyer 


Dowling and Byland’sBeporte, King’s Benoh, Bwols., 
1822—1827 

Dowling and Byland’s Idagistrates* Cases, 4 to1s«, 
1822—1827 

Dowling and Byland’s Beports, Nisi Prius, 1 part» 
1822—1823 

Dowling’s Practice Beports, 9 vola, 1830 — 1841 

Dowling’s Practice Beports, New Series, 2 vols., 
1841—1843 

Drury and Walsh’s Reports, Chancery (Ireland), 
2 vole., 1837—1841 

Drury and Warren’s Reports, Chancery (Ireland), 
4 vols., 1841—1843 

Drewry’s Reports, Chancery, 4 vole,, 1852 — 1859 

Drewry and Smale’s Reports, Chancery, 2 yols., 1859 
—1865 

Drink water’s Reports, Common Pleas, 1 vol., 1839 

Drury’s Reports temp, Napier, Chancery (Ireland), 
1 vol., 1858—1859 

Drury’s Reports temp. Sugden, Chancery (Ireland), 
1 vol., 1841—1844 

Dugdale’s Origines Juridiciales 

Dunlop, Court of Session Cases (Scotland), 2nd series, 
24 vols., 1838—1862 

Dunning’s Reports, King’s Bench, 1 voL, 1753— 
1754 

Dmie’s Decisions, Court of Session (Scotland), fol., 
1 vol., 1621—1642 

Dyer’s !l^x>orts. King’s Bench, 3 vols., 1613 — 1681 


E.AB. . 
K. A K. . 
E. B. A E. 


Eag. A Y, 
East 

East, P, O, 
Ecc. A Ad. 


Eden 
Edgar . 

Bdw. 
Elchies . 


Eng. Pr. Cas. . 
Eq. Cas. Abr. . 


Eq. Rep. 

Esp. 

Each. 

Eac. D« 


Ellis and Blackburn’s Beports, Queen’s Bench, 
8 vols., 1852—1858 

Ellis and Ellis’s Reports, Queen’s Bench, 3 vols., 
1858—1861 

Ellis, Blackburn, and Ellis’s Beports, Queen’s Bench. 

1 vol., 1858—1860 

Eagle and Yout^e’s Tithe Cases, 4 vols., 1223 — 1826 
East’s Reports, King’s Bench, 16 vols., 1800 — 1812 
East’s Pleas of the Crown 

Spinks’ Ecclesiastical and Admiralty Beports, 2 vols. 
1853—1856 

Eden’s Beports, Chancery, 2 vols., 1757 — 1766 
Edgar’s Decisions, Court of Session (Scotland), fol.. 
1724—1725 

Edwards’ Beports, Admiralty, 1 vol., 1808—1812 
Elchies’ Decisions, Court of Session (Scotland), 

2 vols., 1733—1754 

Boscoe’s English Prize Cases, 2 vols., 1745 — 1858 
Abridgment of Cases in Equity, fol., 2 vols., 1667 — 
1744 

Equity Beports, 3 vola, 1853 — 1855 
E^inasse’s Reports, Nisi Piius, 6 vols., 1793 — 1810 
Exchequer Beports (Welsby, Ilurlstone, and Gor- 
don^ 11 vols., 1847 — 1856 

Law Reports, Exchequer Division, 5 vols., 1875— 
1880 


P. A P. . , • • « , 

P. (Ot of Sess.) 

Bm. OoU. (with date) . . 


Poster and Finlason’s Beports, Nisi Prius, 4 vols 
1856—1867 

Praser, Court of Session ChMs (Scotland), 54h series. 
1 898—1 906 

Faculty of Advocates, Collection of Decisions, Court 
of Session (Scotland), fol., let and 2nd seme. 
21 vols. 1752—1825 



ABBRBVlAltOKS. 




Faa OolL (n. s.) (with 
date) 

Fala 

Falc. & Fits. 

Ferg 

Fitz-G. . . 

Fitz. Nat. Brev. 

FI. & K. 

FonbL 

For. 

Forb. 

Fort. De Laud. 

Fortes. Hep. 

Fost. « • 

Fount. 

Fox & S. Ir. 

Fox & S. Reg, . . 

Freem. (oh.) 

Freem. (k. b.) . . 


Faculty of Advocates, CoUeotion of Decisions, Court 
of Session (Scotland) » New Series, 16 yols., 1825— 
1841 

Falconer’s Decisions, Court of Session (Scotland), 
2 vols.,fol., 17^4—1751 

Falconer and Fitzherbert's Election Oases, 1 vol., 1835 
—1838 

Ferguson's Consistorial Decisions (Scotland), 1 vol., 
1811—1817 

Fitz-Qibbons’ Reports, King’s Bench, fol., 1 vol., 
1728—1731 

Fitzherbert’s Natnra Brevium 

Flanagan and Kelly’s Reports, Rolls Court (Ireland), 
1 vol., 1840—1842 

Fonblanque’s Reports, Bankruptcy, 2 parts, 1840^ 
1852 

Forrest’s Reports, Exchequer, 1 vol., 1800 — 1801 

Forbes’ Decisions, Court of Session (Scotland), fol., 
1 vol., 1705-1713 

Fortescue, De I^audibus Legnm Anglise 

Fortescue’s Reports, fol., 1 vol., 1692 — 1736 

Foster’s Crown Oases, 1 vol., 1743 — 1760 

Fountainhall’s Decisions, Court of Session (Scotland), 
fol., 2 vols., 1678—1712 

M. C. Fox and T. B. C. Smith’s Reports, King’s 
Bench (Ireland), 2 vols., 1S22 — 1825 

J. S. Fox and C. L. Smith’s Registration Cases, 
1 vol., 1886—1895 

Freeman’s Reports, Chancery, 1 vol., 1660 — 1706 

Freeman’s Reports, King’s Bench and Common 
Pleas, 1 vol., 1670—1704 


Gal. & Dav. 
Gale 

Gib. Cod. 
Gill. 

Gilb. 

Gilb. C. P. 
Gilb. (on.) 
Gilm. & F. 


Gl. & J. 

Glanv. 

Qlauv. El 

Glascock 

Godb. 


Cas. 


Gouldsb. 

Gow 

Gwill. 


Gale and Davison’s Reports, Queen’s Bench, 3 vols., 
1841-1843 

Gale’s Reports, Excheouor, 2 vols., 1835 — 1836 
Gibson’s Codex Juris Ecclesiastici Anglicani 
GifPard’s Reports, Chancery, 5 vols., 1857 — 1865 
Gilbert’s Oases in Law and Equity, 1 vol., 1713 — 
1714 

Gilbert’s History and Practice of the Court of 
Common Pleas 

Gilbert’s Reports, Chancery and Exchequer, fol., 
1 vol,, 1706—1726 

Gilmour and Falconer’s Decisions, Court of Sossion 
(Scotland) , 2 parts. Part I. (O i 1 mour) 1661 — 1 666, 
Part II. (Falconer) 1681 — 1686 
Glyn and Jameson’s Reports, Bankruptcy, 2 vols., 
1819—1828 

Glanville, De Legibus et Consuetudiuibus Regni 
Anglise 

Glanville’s Election Cases, 1 vol., 1623 — 1624 
Glascock’s Reports (Ireland), 1 vol., 1831 — 1832 
Godbolt’s Reports, King’s Bench, Common Pleas, 
and Exchequer, 1 vol., 1574 — 1637 
Gouldsborough’s Reports, Queen’s Bench and King’s 
Bench, 1 vol., 1586 — 1601 
Gow’s Reports, Nisi Prius, 1 vol., 1818 — 1820 
Gwillim’s Tithe Cases, 4 vols., 1224—1824 


Hurlstone and Coltman’s Reports, Exchequer, 4 vols. 
1862—1866 

. . Hurlstone and Norman’s Reports^ Exchequer, 7 vols., 
1856—1862 


H. AC. 
H. A N 



ills 

H, St W. 


Abbrsviatioks. 


. . Hall and Xwella* Reports, Ohancery, 2 rols., 1848— 
1850 

. . Ilurlstone and Walmsley's Reports, Excbequer, 

1 vol., 1840—1841 

H. L. Oas. .. .• 01ark*s ll«port8, House of Lords, 11 toIs., 1847 — 1866 

Hag. Adm. . . . . Ilagganl’s Reports, Admiialty, 3 vols., 1822 — 1838 

Hag. Con. .. .. Haggard's Cotisistorial Reports, 2 vols., 1789 — 1821 

Hag. Ecc. . . . . Haggard's Ecclesiastloal Reports, 4 vols., 1827 — 1833 

Hailes . . Hailes's Decisions, Ck>m‘t of Session (Scotland), 

2 vols., 1766—1791 

Hale, 0. L. . . . . Hale’s Common lisw 

Hale, P. C. . . Hale’s Pleas of the Crown, 2 vols. 

Har. & Ruth. . . . . Harrison and Rutherfuid’s Reports, Common Pleas, 

1 vol., 1865—1866 

Har. Sl W. . . . . Harrison and Wollaston's Reports, Bang’s Bench 

and Bail Court, 2 vols., 1835—1836^ 

Haro. . • • • . . Harcarse’s Decisions, Court of Session (Scotland), 

fol., 1 vol., 1681—1691 

Hard. . . . . . . Hardros’ Reports, Exchequer, fol., 1 vol., 1655 — 1669 

Hare .. .. Hare’s Reports, Ohanceiy, 11 vols., 1841 — 1853 

Hawk. P. O. . . Hawkins’s Pleas of the Crown, 2 vols. 

Hayes . . . . . . Hayes’s Reports, Exchequer (Ireland), 1 yol., 1830 — 

1832 

Hayes A Jo. «• .. Hayes and Jones’s Reports, Exchequer (Ireland), 

1 vol., 1832—1834 

Hem. & M. . « . . Hemming and Miller’s Reports, Chancery, 2 vols., 

1862— 1865 

Het. •• •• .. Hetley’s Reports, Common Pleas, fol., I vol., 1627 — 

1631 

Hob. •• .. .. Hobart’s Reports, Common Pleas, fol., 1 vol., 1613 

—1625 

Hodg. •• •• •• Hodges’ Reports, Common Pleas, 3 vola, 1835 — 

1837 

Hog . , Hogan’s Reports, Rolls Court (Ireland), 2 vols., 1816 

— 1834 

Holt (adh.) • • . . W. Holt’s Rule of the Road Cases, Admiralty, 1 vol., 

1863— 1867 

Holt (KQ.) .. W. Holt’s Equity Reports, 1 vol., 1845 

Holt (K. B.) . . . . Sir John Holt’s Re2)orts, King’s Bench, fol., 1 vol. 

1688—1710 

Holt (N, P.) . . F. Holt’s Repoi^ Nisi Prius, 1 vol., 1815 — 1817 

Home, Ct. of Sess. . . Home’s Decisions, Court of Session (Scotland), 

fol., 1 vol., 1735—1744 

Hop. 4t Colt. . • « . Hop wood and Coltman’s Registiution Oases, 2 vols., 

1868—1878 

Hop. d Ph. « • . . Hopwood and Philbrick’s Registration Cases, 1 voL, 

1863—1867 

Horn AH. . • . . Horn and Hurlstone’s Reports, Exchequer, 2 vols., 

1838-1839 

Hov. Suppl. .. .. Hoveuden’s Supplement to Vesey Jun.’s Reports, 

Chancery, 2 vols., 1753 — 1817 

Hud. ft B. . . . • Hudson and Brooke’s Reports, King’s Bench and 

Exchequer (Ireland h 2 vols., 1827—1831 
Hume .. •• .. Hume’s Decisions, Court of Session (Scotland), 

1 vol., 1781—1822 

Hut. •• •• Hutton’s Reports, Common Pleas, fol., 1 vol., 1617— 

1638 

Hy . Bl» . • • • • Henry Blackstone’s Reports, Common Pleas, 2 volai« 

1788—1796 

e 

I. 0. L. R» • • Irish Common Law R^^torts, 17 vols., 1849 — 1866 

I. Ch. R. . , . . Irish Chance^ Reports, 17 vols., ISIM) — 1867 

I. £q. . Irish Equity Reports, 13 vols., 1838 — 1851 

I. L. E. . • • « • • Irish Law Beports» 13 vols., 1338 — 1851 
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L L. T. 

I. K. preceded by date) 
I. E. O. L 


Circ.*OBe. 

Ir. Jur 

Ir. L. Rec. Ist ser. 

* • 

Ir. L. Beo. (w. a.) 

•• 

Irr* • • • • 

•• 

J. Bridg, 

. • 

J. P 

J. Shaw, Just. . . 

•• 

Jac. 

Jac. ft W. 

, , 

Jebb, C. 0. 

• • 

Jebb ft B. 

• • 

Jebb ft 8. 

• • 

Jenk. 



Jo. & Oar. 

Jo. & Xiat. . • . . 

Jo. Ex. Ir. 

John. . . . • 

John, ft H« 

Jur. 

Jur. (n. 8.) 

Just. Inst. 

b: ft G 

Sl. ft Jt.. 

K. B. (preceded by date) 
Karnes, Diet. Dec. 
Karnes, Bern. Dec. 
Blames, SeL Deo. 

Eat 

Keb. 

Keen 

Keil. • • • • 

Kel 

Kel* • • 

Keny. 


Irish Law Times, 1867 — (current) 

Irish Reports, since 1893 (e.y. [1894] 1 I. E.) 

Irish Beports, Oommon Iaw, 11 vote., 1866^1877 
Irish Beports, Equity, 11 yols., 1866 — 1877 
Irish Circuit Gases, 1 toL, 1841 — 1843 
Irish Jurist, 18 vols., 1849 — 1866 
Law Recorder (Ireland) Ist series, 4 vols., 1827--* 
1831 

Law Recorder (Ireland) New Series, 6 vols., 1838 — 
1838 

Irvine's Justiciary Reports (Scotland), 5 vols., 1852^ 
1867 

Sir John Bridgman’s Reports, Common Pleas, fol., 

1 vol., 1613—1621 

Justice of the Peace, 1837 — (current) 

J. Shaw’s Justiciary Reports (Scotland), 1 vol., 1848 
—1852 

Jacob’s Re por ts, Chancery, 1 vol., 1821 — 1823 
Jacob and Walker’s Reports, Chancery, 2 vols., 1819 
—1821 

Jebb’s Grown Cases Reserved (Ireland), 1 vol., 1822 
—1840 

Jebb and Bourke’s Reports, Queen’s Bench (Ireland), 

1 vol., 1841—1842 

Jebb and Symes’ Reports, Queen’s Bench (Ireland), 

2 vols., 1838—1841 

Jenkins* Reports, 1 vol., 1220 — 1623 

Jones and Carey’s Reports, Exchequer (Ireland), 

1 vol., 1838—1839 

Jones and La Touche’s Reports, Chancery (Ireland), 

3 vols., 1844 — 1846 

T. Jones’ Reports, Exchequer (Ireland), 2 vols., 1834 
—1838 

Johnson’s Reports, Chancery, 1 vol., 1858 — 1860 
Johnson and Hemming’s Reports, Chancery, 2 vols., 
1860—1862 

Jurist Reports, 18 vols., 1837 — 1854 

Jurist Reports, New Series, 12 vols., 1855 — 1867 

Justinian’s Institutes 

Keane and Grant’s Registration Cases, 1 vol., 1854— 

1862 ^ , 
Kay and Johnson’s Reports, Chancery, 4 vols., 

1853—1858 , . . ioaa 

Law Reports, King’s Bench Division, since 1900 

(s.a., [1901] 2 K. B.) _ ^ # a • 

Blames, Dictionary of Decisions, Court of Session 
(Scotland), fol., 2 vols., 1640— I'Hl ^ ^ . 

Karnes, Remarkable Decisions, Court of Session 
(Scotland), 2 vols., 1716 — 1762 /« *1 a \ 

Karnes, Select Decisions, Court of Session (Scotland). 

1 vol., 1752—1768 , , 0*0 

Kay’s Reports, Chancery, 1 vol., 1853—1854 

Keble’s lEteports, fol., 3 vols., tooa 

Keen’s Re^rts, Rolls Court, 2 - 

Keil wey’e Reports, King’s Bench, foL, 1 vol., 1327— 
1578 

Sir John Kolyng’s Beporta, Crown 0mm. foL, 1 toL, 
1662—1707 

w.: 



Kenyon' 
1763— 17» 





Abbreviatioks< 


xltT 

KmiT. (OB.) •• Chancery Cases in Y<d« II* of Kenyon’s Notes of 

Oases, 1763—1754 

Kxlkerran «• «• Kilkerran’s Decisions, Court of Session (Scotland), 

foL, 1 ▼oL, 1738—1762 e 

Knapp . . • • . • Knapp’s Beports, Privy Council, 3 vols., 1829 — 1836 

Kn« A Omb. • • • . Knapp and Ombler’s Kleotion Oases, 1 voL, 1834— 

1836 

DA. . . Lord Advocate 

L. A Q. tenitK Flunk. . . Lloyd and Goold’s Beports temp. Plunkett, Chancery 

(Ireland), 1 voL, 1834—1839 

L. A O. temp. Sugd. . . Lloyd and Goold's Beports temp. Sugden, Chancery 

(Ireland), 1 voL, 1836 

L. A Welsh. . . . . Lloyd and Welsby’s Commercial and Mercantile 

Cases, 1 voL, 1829 — 1830 

G. B. . . . . . . Local Government Beports, 1902— (current) 

d. . . . . Law Journal, 1866 — (current) 

J. (adk.) .. .. Law Journal, Admiralty, 1863 — 1876 

J, (BOY.) , . . . Law Journal, Bankruptcy, 1832 — 1880 

J. (ou.) . . . . Law Journal, Chancery, 1822 — (current) 

J. (o. P.) . . . . Law Journal, C]!ommon Pleas, 1822 — 1876 

L. J. (bccl.) . . . . Law Journal, Ecclesiastical Cases, 1866 — 1876 

L. J. (ex.) . . Law Journal, Exchequer, 1830 — 1876 

D J. (ex. xq.) . . . . Law Journal, Exchequer in Equity, 1836 — 1841 

L. J. (K. B. or Q. B.) Law Journal, King^s Bench or Queen’s Bench, 

1822 — (current) . 

L. J. (m. O.) . . . . Law Journal, Magistrates* Cases, 1826 — 1896 

L. J. l^. C. . • . . Law Journal, Notes of Cases, 1866 — 1892 (from 1893, 

see Law JoumaB. 

L. J. (o. 8.) . . . . Law Journal, Old Series, 10 vole., 1823 — 1831 

L. J. (P.). . .. Law Journal, Probate, Divorce and Admiralty, 1876 

—(current) 

L. J. (p. A If.) . . . . Law Journal, Probate and Matrimonial Cases, 1858 — 

1869, 1866—1876 

L. J, (p. 0.) . . Law Journal, Piivv Council, 1866 — (current 

L J. (P. M. A A.) . . Law Journal, Probate, Matrimonial and Admiralty, 

1860—1865 

L. M. A P. . . . . Lowndes, Maxwell, and Pollock’s Beports, Bail 

Court and Practice, 2 vols., 1860 — 1861 
L. B. . . Law Beports 

L. B. A. A E. . . . . Law Beports, Admiralty and Ecclesiastical Cases, 

4 vola, 1866—1876 

L« B. C. C. B« . . • . Law Ber^rts, Crown Cases Beserved, 2 vol&, 1866 — 

1876 

L. B. C. P. .. Law Beports, Common Pleas, 10 vols., 1865 — 1875 

D B. Eq. , . . . Law Beports, Equity Cases, 20 vols., 1863 — 1876 

L. B. Exch. . . . . Law Beports, Exchequer, 10 vols., 1866 — 1876 

L. B. H. L. . . Law Beports, English and Irish Appeals and Peerage 

Claims, House of Lords, 7 vols., 1866 — 1876 
L. B. Ind. App. . . Law Beports, Indian Appeals, Privy Council, 1873 — 

(current) 

L. B. Ind. App. Supp. Law Beports, Indian Appeals, Privy Coimcil, 
Vol. Supplementary Yolume, 1872 — 1873 

L. B* Ir. . . . . Law iieports (Ireland), Chancery and Common Law, 

32 vols., 1877—1893 

L. B. P. C. Law Beports, Privy Council, 6 vols., 1866—1876 

L. B. P. A D. . . Law Beports, Probate and Divorce, 3 vols., 1866 — 

1875 

D B. Q. B. Law Beports, Queen’s Bendi, 10 vols., 1866 — 1876 

L. R So. A Div. . . Law Beports, Scotch and Divorce Appeals, House 

of Loras, 2 vols., 1866 — 1876 

L. T. Law Times Reports, 1869 — (current) 

L. T. Jo. , . Law Times Newipapw, 1843 — (current) 

L. T. (o. s.) Law Timee Beporte, Old Series, 34 vols., 1843 — 1860 
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Land Lone^B Reports, Exchequer, fol., 1 voL^ 1606 — 1611 

Lat. Latch’s Reports, King's llench, foL, 1 voL, 1625—1628 

Laws. Beg. Gas. .. Lawson’s Registration Gases, 1885 — (current) 

^Ld« Raynu • • • • liord Raymond’s Reports, Kmfi^s Bench and Oommon 

Pleas, 3 vola, 1694—1732 

Leaoh •« .. •• Leach’s Grown Oases, 2 vole., 1730 — 1814 

Lee .. •• •• Sir G. Liee’s Ecclesiastical Judgments, 2 yols., 1752— 

1758 

Lee temp, llard. . . T. Lee’s Gases temp, Hardwicke, King’s Bench, 1 yoL. 

1733—1738 

Le. 9l Ga. . • • • Leigh and Gaye’s Grown Gases Reserved, 1 yoL. 1861 

—1865 

liOon* • • • • • • Leonard’s Reports, King’s Bench, Oommon Pleas 

and Exchequer, fol., 4 parts, 1552 — 1615 
Ley. . • • • . . Levinz’s Reports, King’s Bench and Oommon Pleas, 

fol., 3 yols., 1660—1696 

Lew. G. G. . • . . Xiewin’s Grown Cases on the Northern Circuit, 

2 yols., 1822—1838 

Ley . . . . • . Ley’s Reports, King’s Bench, fol., 1 yol., 1608 — 1629 

Lib. Ass. . . . . Liber Assisarum, Year Books, 1 — 51 Edw. III. 

Lilly . . . . . . Lilly’s Reports and Pleadings of Gases in Assize, fol., 

1 vol. 

Litt. . . . . . . Littleton’s Reports, Common Pleas, fol., 1 yol., 1627 

—1631 

Lofft . . « . . . Lofft’s Reports, King’s Bench, fol., 1 vol., 1772 — 1774 

Long. & T. . . . • Longfield and Townsend’s Reports, Exchequer (Ire- 

land), 1 yol., 1841—1842 

Lud. E. O. . . . . Luders* Election Gases, 3 vols., 1784 — 1787 

Lumley, P. L. G. . . Lumley’s Poor Law Gases, 2 vols., 1834 — 1842 

Lush. . . . , . . Lushiiigton’s Reports, Admiralty, 1 vol., 1859 — 1862 

Lut. . . . , Sir E. Lutwycho’s Entries and Reports, Common 

Pleas, 2 vols., 1082—1704 

Lut. Reg. Gas. . . . • A. J. Lutwyche’s Registration Gases, 2 vols., 1843 — 

1853 

Lynd. . . . . . . Lyndwood, Provinciale, foL, 1 voL 


hi. & a . . 

M. & w. . 

Mac. & G. 

Mac. 5t H. 

M‘01e 

M'Gle. & Yo. 

Macfarlane 

Mad. & Rob. 

Macph. (Gt. of Bess.) 

Maoq. 

Macr. 

Madd. • . • • 

Madd. AG. 

Madox .». 

Madox, Exch* , • 

Man. AG. 


Maule and Selwyn’s Reports, King’s Bench, 6 yols., 
1813—1817 


Meeson and Welsby’s Reports, Exchequer, 16 yols., 
1836—1847 

Macnaghten and Gordon’s Reports, Chancery, 3 yols., 
1849—1852 

Macrae and Hertslet’s Insolvency Gases, 1 yol., 
1847—1852 

M^Gleland’s Reports, Exchequer, 1 yoL, 1824 

M’Glelaiid and Youngo’s Reports, Exchequer, 1 yoL, 
1824—1825 

Macfarlane’s Jury Trials, Court of Session (Scotland), 
3 parts, 1838 — 1839 

Maclean and Robinson’s Scotch Appeals (House of 
Lords), 1 yol., 1839 

Macphorson, Court of Session (Scotland), 3rd series, 
11 vols., 1862—1873 

Macqueen’s Scotch Appeals, House of Lords, 4 yols., 
1849—1865 

Macrory’s Patent Cases, 2 parts, 1847 — 1856 

Maddock’s Reports, Chancery, 6 yols., 1815 — 1821 

Maddock and Geldart’s Reports, Ohancery, 1 yol., 
1819—1822 (Vol. VI. of Madd.) 

Madox’s Eormulare Anglicanum 

Madox’s History and Antiquities of the Exchequer, 


2 vols. . 

Manning and Granger’s Reports, Oontmon Pleas, 
7 volB., 1840—1845 
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Abbbsviatiokb. 



ManniDg and Byland^a Baporta, Eang’a Bendh, 
5 Tola., 1827—1830 

Manning and Byland’a Magiatrataa’ Caaea, 8 Tola*, 
1827—1830 « 

Manaon’a Bankruptcy and Cbmpany Oaaea, 1893 — 
(current) 

Maritime Law Beporta (Orockford), 8 vola., 1860 — 
1871 

March’s Beporta, King’s Bench and Common Pleas, 
1 voL, 1639—1642 

Marriott’s Decisions, Admiralty 1 yol^ 1776 — 1779 
Marshall’s Beports, Common ^^eas, 2 yolB«, 1813 — 
1816 

Maynard’s Beports, Exchequer Memoranda of Edw. 
I. and Tear Books of Edw. H., Tear Books, Part I., 
1273—1326 

Megone’s Gomx>anie8 Acta Cases, 2 yola., 1889 — 1891 
Meiiy ale’s Beports, Chancery, 3 yols., 1815 — 1817 
Mil ward’s Eoclesiastioal Beporta (Ireland), 1 yoL, 1819 
—1843 

Modem Beports, 12 yols., 1669 — 1756 
Molloy’s Beports, Chancery (Ireland), 3 yols., 1808 — 
1831 

Montagu’s Beports, Bankruptcy, 1 yol., 1829 — 1832 
Montagu and Ayrton’s Beports, Bankruptcy, 3 yols., 
1832—1838 

Montagu and Bligh’s Beports, Bankruptcy, 1 yol., 
1832—1833 

Montagu and Ohitty’s Beports, Bankmptcy, 1 yol., 
1838—1840 

Montagu, Deacon, and De Qex’s Beports, Bank- 
ruptcy, 3 yols., 1840 — 1844 
Montagu and Macarthur’s Beports, Bankruptcy, 
1 yol., 1826—1830 

Moore’s Priyy Council Cases, 15 yols., 1836 — 1863 
Moore’s Priyy Coimcil Cases, New Series, 9 yols., 
1862—1873 

Moore’s Indian Appeal Cases, Priyy Council, 14 yols., 
1836—1872 

Moore and Payne’s Beports, Common Pleas, 5 yols., 
1827—1831 

Moore and Scott’s Beports, Common Pleas, 4 yols., 
1831—1834 

Moody and Malkin’s Beports, Nisi Prius, 1 yol., 1826 
—1830 

Moody and Bobinson’s Beports, Nisi Prius, 2 yols., 
1830—1844 

Moody’s Crown Cases Beseryed, 2 yols., 1824—1844 
Sir F. Moore’s Beports, King’s Bench, foL, 1 yol., 
1486—1620 

J, B. Moore’s Beports, Common Pleas, 12 yols., 1817 
—1827 

Monson’s Dictionary of Decisions, Court of Session 
(Scotland), 43 yola, 1532—1808 
MorreU’s Beports, Bankruptcy, 10 yola, 1884 — 1893 
Moseley’s BeTOrts, Chancery, fol., 1 y<d., 1726 — 1730 
Murphy and Hurlstone’s Beports, Exchequer, 1 yol., 
1837 

Murray’s Beports, Jury Court (Scotland), 5 yols., 
1816—1880 * 

Mylne and Craig’s Beport^ Ohanomy, 5 yols., 1835 
—1841 

Mylne and Keen’s Beports, COisnssty, 3 yds*, 1382 
—1835 


• • 
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Kel*. 

Nev. A U. (K. B.) 

^Ker. A M. (m. a) 

Ney. * P* (B. B.) 

NeT. & P. (m. a) 

New Mag. Oaa. . . 

New Pract. Oat. 

New Bep. 

New Seas. Gas. . . 

Nolan 

Notea of Cases . . 

Noy 

O. Bridg. 

0*M. AH. 

Owen 


P. (preceded by date) 

P. D 


P. Wms. . . 

e s 


Palm. 

• • 


Park. 

• • 


Pat. App. 

• • 


Pater. App. 

• • 


Peake 



Peake, Add. Cas. 


Peck. 



Per. A Dav. 



Per. A Kn. 

Ph. 

Phil. El. Cas. 

•• 


Phillim. . . 



Phillim. Eod. Jud. 


Fi«. *B. 

• e 


Pito. 

e • 


Plowd. . . . 
PoU. 

• • 

e • 



Nelson's EenortSy Chancery, 1 toI.. 1625^1692 
Nevile and Manning's Beports, King’s Bench, 6 rola., 

1 832—1 838 

Nevile and Manning’s Magistrates’ Cases, 3 vole.. 
1832—1836 

Nevile and Perry’s Beports, King’s Bench, 3 vole., 
1836—1838 ' 

Nevile and Perry’s Magistrates’ Cases, 1 vol., 1836— 
1837 

New Magistrates’ Oases (Bittleston, Wise and 
Pamell), 2 vole., 1844—1848 
New Practice Cases (Bittleston and Wise), 3 vols., 
1844—1848 

New Beports, 6 vols., 1862 — 1865 
New Sessions Magistrates’ Cases (Oarrow, Hamer- 
ton, Allen, etc.), 4 vols., 1841 — 1851 
Nolan’s Magistrates’ Cases, 1 vol., 1791 — 1793 
Notes of Cases in the Ecclesiastical and Maritime 
Courts, 7 vols., 1841 — 1850 
Noy’s Beports, Elng’s Bench, fol., 1 vol., 1658 — 1649 

Sir Orlando Bridgman’s Reports, Common Pleas, 
1 vol., 1660—1666 

O’Malley and Hardcastle’s Election Cases, 1869 — 
(current) 

Owen’s Beports, King’s Bench and Common Pleas, 
fol., 1 vol., 1667—1614 

Law Beports, Probate, Divorce, and Admiralty Divi- 
sion, since 1890 (e.< 7 ., [1891] P.) 

Law Beports, Probate, Divorce, and Admiralty Divi- 
sion, 15 vols., 1875 — 1890 

Peere Williams’ Beports, Chancery and King's 
Bench, 3 vols., 1695 — 1735 
Palmer's Beports, King's Bench, fol., 1 vol., 1619 — 
1629 

Parker’s Beports, Exchequer, fol., 1 vol., 1743 — 
1766 

Baton’s Scotch Appeals, House of Lords, 6 volat 
1726—1822 

Paterson’s Scotch Appeals, House of Lords, 2 vols., 
1851—1873 

Peake’s Beports, Nisi Prius, 1 vol,, 1790 — 1794 
Peake’s Additional Cases, Nisi Prius, 1 vol., 1795— 
1812 

Peckwell’s Election Cases, 2 vols., 1803 — 1804 
Perry and Davison's Beports, Queen's Bench, 4 vols., 
1838—1841 

Perry and Knapp’s Election Cases, 1 vol,, 1833 
Phillips’ Beports, Chancery, 2 vols., 1841 — 1849 
Philipps’ Election Cases, 1 voL, 1780 
J. Phillimore's Ecclesiastical Beports, 3 vols., 1764— 
1821 

Sir B. Phillimore’s Ecclesiastical Judgments, 1 vol., 
1867—1875 

Pigott and Bodwell’s Begistration Oases, 1 vol., 1843 
—1846 

Pitcairn’s Criminal Trials (Scotland), 3 vols., 1488— 
1624 

Plowden’s Beports, fol., 2 vols., 1660 — 1679 
Pollexfen’s Beports, King’s Bench, fol., 1 vol., 1670 
—1682 

Popham’s Reports, King’s Bench, foL, 1 vol., 16lll— 
1627 


Poph. . 
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Abbreviations. 


p 0 W. E« ft D. . . . • Power, Bodwell, ftod Dew’s Election Cases, 2 rols., 

1848—1856 

Prea Oh. . . . . . . Precedents in Chancery, foL, 1 vol., 1689—1722 

Price .. Price’s Eeports, Exchequer, 13 vols,, 1814 — 1824 

Q. B. . • Queen’s Bench Beports (Adolphtis and Ellis, New 

Series), 18 vols., 1841 — 1852 

Q, B. (preceded by date) Law Beports, Queen’s Bench Division, 1891 — 1901 

(e.g., [1891] 1 Q. B.) 

Q. B. D. . . . . Law Beports, Queen’s Bench Division, 25 vols., 

1875—1890 

B. . . . . The Beports, 15 vols., 1893 — 1895 

B. (Ct of ^ss.) . . . . Bettie, Court of Session Cases (Scotland), 4th series, 

25 vols., 1873—1898 

B, P. O . . . . . . Beports of Patent Cases, 1884 — (current) 

B. B. . . • . . . Bevised Beports 

B. S. 0. . . , • Bales of the Supreme Court 

Bast. . . . . . . Bastoll’s Entries 

Bayn. . . Haynor’s Tithe Cases, 3 vols., 1575 — 1782 

Beal Prop. Cas. . . Beal Propertv Cases, 2 vols., 1843 — 1847 

Eep. Ch. . . . . . . Beports m Chancery, fol., 3 vols., 1615—1710 

Bick. ft M. . . . . Bickards and Michael’s Locus Standi Reports, 1 voL, 

1885—1889 

Bick. ft S. . • . . Bickards and Saimders’ IjOCub Standi Beports, 1 voL, 

1890—1894 

Bidg. temp, H. , . . . Ridgeway’s Beports, temp, Hardwicke, 1 vol., King's 

Bench, 1733—1736; Chancery, 1744—1746. 

Bidg. L. A S. . . . . Ridgeway, Lapp, and Schoales’ Beports (Ireland), 

1 vol., 1793—1795 

Bidg. Pari. Bep. . . lUdgoway’s Parliamentary Beports (Ireland), 3 vols., 

1784—1796 

Rob. Ecol. .. .. Bobertson’sEcclesiastical Beports, 2 vols., 1844 — 1853 

Rob. L. A W. . . . . Roberts, Leeming, and Wallis’ New County Court 

Cases, 1 vol., 1849—1851 

Robert. App. . . . . Robertson’s Scotch Aupeals, House of Lords, I vol., 

1709—1727 

Robin. App. . • . . Robinson’s Scotch Appeals, House of Lords, 2 vols., 

1840—1841 

Boll. Abr. . . . . Bolle’s Abridgment of the Common Law, fol., 2 vols. 

Boll. Bep. . • . . Bolle's Reports, King’s Bench, foL, 2 vols., 1614 — 1 626 

^m. .. .. .. Bomilly’s Notes of Cases in Equity, 1 part, 1772 — 

1787 

Bose .. .. Rose’s Beports, Bankruptcy, 2 vols., 1810 — 1816 

Boss, L. O. . . . . Boss’s Leading Cases in Commercial Law (England 

and Scotlana), 3 vols. 

Rowe . . . • Rowe’s Beports (England and Ireland), 1 vol., 1798— 

1823 

Bui. Cas. , • . . Campbell’s Ruling Oases, 25 vols. 

Buss. . . Busseirs Beports, Chancery, 5 vols., 1824 — 1829 

Buss. AM. . . . . Bussell and Mylne’s Beporis, Ohanceiy, 2 vols., 1829 

—1833 

Buss. A By. Bussell and Ryan’s Crown Cases Reserved, 1 vol., 

1800—1823 

By. A Can. Cas. , . Railway and Canal Cases, 7 vols., 1835— 1854 

By. A Can. Tr« Cas. . . Railway and Canal Trafido Oases, 1855 — (current) 

By. AM. Byan and Moody’s Beports, Nisi Prius, 1 vol., 1828 

—1826 

8. 0. . . Same Ckse • 

6. O. (preceded by date) Court of Session Oases (Scotland), since 1906 (e.p., 

ri908]S. O.) 

6.-G. . . . . Solicitor-Qenew 

6iuat .. Saint’sDigest of Registration Oases, 1843 — 1906,1vol. 
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Salk. 

Sau. ft 8c. 

Saund. 
^und. ft A. 

Saund. ft B. 

Saund. ft O. 


Salkeld s Beports* King’s Benoih. 3 toIb., 1389 — 1712 
Sausse and SouUy’a BeporU, Bolls Court (Ireland) 

1 vol., 1837 — 1840 

Saunders’s Beports, King’s Bench, 2 vols., 1666 — 1672 
Saunders and Austin’s Ijocus Standi Beports, 2 yoIs.. 

1895—1904 ^ 

Saunders and Bidder’s Locus Standi Beports, 1905— 
(current) 

Saunders and Cole’s Beports, Bail Court, 2to]s., 1846 


Saund. ft M. 


Sav. 


• • 

Say. • . 



Sc. Jur. . . 
Sc. L. B. 

Sch. ft Lef. 



Sc. B. B. . • 
Scott 

Scott (k. r.) 



Sea. ft Sm. 



SeL Cas. Oh. 



Sees. Oas. (k. 

B.) 


Sh. ft Mad. 



Sh. (Ct of Seas.) 


Sh. Dig. . . 



Sh. Just... 

. . 


Sh. So. App. 



Sh. Teind Ct. 



Shop. Touch. 

Show. 

Show. Pari. Cas. 


Sid. 



Sim. 

Sim. (IT. 6.) 



Sim. ft St. 



Skin. 



Bm. ft Bat. 



Sm. ft G.. . 



Smith, K B. 



Smith, L. 0. 

Smitii, Beg. Cas. 

•• 


Saunders and Macrae’s County Courts and Insolvency 
Cases (County Courts Cases and Appeals, Vols. li, 
and III.), 2 vols., 1852—1858 
Savile’s Beports, Common Pleas, fol., 1 vol.. 1680 — 
1591 

Sayer’s Beports, King’s Bench, fol., 1 vol., 1751 — 
1756 

Scottish Jurist, 46 vols., 1829 — 1873 
Scottish Law Beporter, 1865 — (current) 

Schoales and Lefroy’s Beports, Chancery (Ireland), 

2 vols., 1802 — 1806 
Scots Bevised Beports 

Scott’s Beports, Common Pleas, 8 vols., 1834 — 1840 
Scott’s New Beports, ^\>mmon Pleas, 8 vols., 1840 — 
1845 

Searle and Smith’s Beports, Probate and Divorce, 
1 vol., 1859—1860 

Select Cases in Chancery, fol., 1 vol., 1685 — 1698 
(Pt. III. of Cas. in Ch.) 

Sessions Settlement Cases, King’s Bench, 2 vols., 
1710—1747 

Shaw and Maclean’s Scotch Appeals, House of Lords, 

3 vols,, 1836—1838 

Shaw, Court of SeNsion Cases (Scotland), Ist series, 
16 vols., 1821- 1838 

P. Shaw’s Digest of Decisions (Scotland), ed. by Boll 
and Lamond, 3 vols., 172e> — 1868 
P. Shaw’s Justiciary Decisions (Scotland), 1 vol., 
1819—1831 

P. Shaw’s Scotch Appeals, House of Lords, 2 vols., 
1821—1824 

P, Shaw’s Teind Court Decisions (Scotland), 1 vol., 
1821—1831 

Sheppard’s Touchstone of Common Assurances 
Shower’s Beports, King’s Bench, 2 vols., 1678 — 1695 
Shower’s Cases in Parliament, fol., 1 vol., 1694 — 
1699 

Siderfin’s Beports, King’s Bench, Common Pleas 
and Kxchequer, fol., 2 vols., 1657 — 1670 
Simons’ Beports, Chancery, 17 vols., 1826 — 1852 
Simons’ Beports, Chancery, New Series, 2 vols., 
1860—1852 

Simons and Stuart’s Beports, Chancery, 2 vols., 1822 
—1826 

Skinner’s Beports, King’s Bench, fol., 1 voL, 1681-— 
1697 

Smith and Batty’s Beports, King’s Bench (Ireland), 
1 vol., 1824—1825 

Sxnale and Giffard’s Beports, Chancery, 3 vols., 1852 
—1858 

J. P. Smith’s Beports, King’s Bench, 8 vols., 1803— 
1806 

Smith’s Leading Oases, 2 vols. 

O. L. Smith’s Begistra&n Oases, 1395— (onrrent) 
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Smyth* 


SoLJo. .. 

Speno* . . 

Spinks 
Stair Bop. 


Stark. 

Stat, R. & O. Bev. 
State Tr. . . 

State Tr. (n. s.). . 

Story 

Stra. 

Stu. M. & P. 


Sty. 

Sw. 

8w. A Tr. 


Swan. 

Bwin. 


Syme 


8mythe*a Beporta, Common Fleas (Irelaitd), 1 toL* 
1839—1840 

Solicitors’ Journal, 1856-^ouiTeut) 

Spence’s Bquitable Jurisdiotion of the Court of 
Chancery • 

Spinks’ Prize Court Cases, 2 parts, 1864 — 1856 
Stair's Decisions, Court of Session (Scotland), foL, 
2 vole., 1661—1681 

Starkie’s Reports, Nisi Prius, 3 yols., 1814 — 1823 
Statutory Buies and Orders Revised 
State Trials, 34 vole., 1163 — 1820 
State Trials, New Series, 8 vols., 1820 — 1858 
Story’s Commentaries on Equity Jurisprudence 
Strange’s Reports, 2 vols., 1716 — 1747 
Stuart, Milne, and Peadie’s Reports (Scotland), 
2 vols., 1851—1853 

Style’s Reports, Ring’s Bench, fol., 1 voL, 1646 — 1666 
Swabey’s tt^orts, Admimlty, 1 vol., 1855 — 1859 
Swabey and Tristram’s Reports, Probate and Divorce, 
4 vols., 1858—1865 

Swanston’s Reports, OUancery. 3 vols., 1818 — 1821 
Swinton’s Justiciary Reports (Scotland), 2 vols., 1835 
—1841 

Syme’s J usticiary Reports (Scotland), 1 vol., 1826- 
1829 


T. AM. .. 


T. Jo. ■ . 


T. L .R 

T. Raym. 

Taral 

Taunt. 

Tax Gas. . . 

Term Rep. 

Toth. 

Trist. 

Tudor, Tj C. Merc. Daw 

Tudor, L. O. Real Prop, . . 
Turn. A R. 

Tyr. 

Tyr. A Gr. 


Temple and Mew’s Criminal Appeal Cases, 1 vol., 
1848—1851 

Sir T. Jones’s Reports, King’s Bench and Common 
Pleas, fol., 1 vol., 1669—1684 
The Times Law B^orts, 1884 — fcurrent) 

Sir T. Raymond’s J^ports, King’s Bench, fol., 1 voL, 
1660—1683 

Tamlyn’s Reports, Rolls Court, 1 voL, 1829 — 1830 
Taunton’s Reports, Common Pleas, 8 vols., 1807 — 
1819 

Tax Oases, 1876 — (current) 

Term Reports (Dumford and East), fol., 8 vols., 1785 
—1800 

Tothill’s Transactions in Chancery, 1 vol,, 1559 — 1646 
Tristram’s Consistory Judgments, 1 vol., 1873 — 1892 
Tudor’s Jjeading Cases on Mercantile and Maritune 
Law 

Tudor’s Leading Cases on Real Property 
Turner and Russell’s Reports, Chancery, 1 vol., 1822 
—1826 

Tyrwhitt’s Reports, Exchequer, 5 vols., 1830 — 1835 
Tyrwhitt and Granger’s Reports, Exchequer, 1 vol., 
1835—1836 


Vaugh. .. 
Vent. 

Vern. 

Vern. A Scr. 
Ves. 

Yes. AB. 

Yes. Ben. 
Yin. Abr. 
Yiu. Sapp. 


. . Vaughan’s Reports, Common Pleas, foL, 1 vol., 1666 
—1673 

,, Yentris* Reports (Yol. I., King’s Bench; Vol. 1I„ 
Common Pleas), fol., 2 vols., 1668—1691 
., Vernon’s Reports, Chancsery, 2 vols., 1680 — 1719 
.. Yemoi:i and Soriven’s Reports, King’s Bench (Ire- 
land), 1 voL 1786— 1788 
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Work and Labour, 


Part I. — Definition and Nature. 

1 . Lien in its primary sense is a right in one man to 
retain that which is in his possession belonging to another until 
certain demands of the person in possession are satisfied (a). In 
this primary sense it is given by law and not by contract; for 
contract supersedes lien and limits the rights of the person 
claiming under contract to those contracted for (6). Such a lien 
does not as a rule arise until possession of the property is 
obtained (c), but in exceptional cases possession is not essential 
to constitute a common law lien» as for instance in the cases of 
liens for seamen’s wages and bottomry bonds (d). 


(а) Hammonds v. Barclay (1802), 2 East, 227, 235; Re Holmes, Ex parte 
Heywood (1816), 2 Rose, 365 ; Lickltarrow v. Mason (1793), 6 East., 20, n., 27, H. L. 
As rsgaras common law lions, this title deals only with the general principles 
applicable to such liens; for the law relating to the liens which ari*»e in 
particular trades and professions, reference should be made to the titles (see the 
cross references, supra) dealing with such trades and professions. 

(б) ira/A;er v. Birch (1795), 6 Term Rep. 258 ; Re Leith's Estate, Chambers 
▼. Davidson (186G), L. E. 1 P. C. 296, 305 ; Fisher y. Smith (1878), 4 App. Cas. 
1. Lien is somouraes e^ken of as arising by contract, but such a lien is in 
the nature of a pledge (Gladstone y. BirUy (1817), 2 Her. 401, 404; see p. 9, 
poet, and title Fawns and Pledges). As to how far a written agreement to give 
a lien is a bill of sale, see Great Eastern Bailway y. hordes Trustee, [1909] A. G. 
109 ; and see title Bills op Sale, YoL III., p. 7. As regards possessory liens, 
the rules in courts of law and courts of equity under the old practice were the 
same {Gladstone y. Birley, supra: OxenhamY, Esdaile {IS2S), 2 Y. & J. 493 ; see 
Heywood y. irarin^ (1815), 4 Gamp. 291). 

(c) Kinloch Y. Cratg (1789), 3 Term Rep. 119,; and see Shaw t, Neale (1858), 

611. L. Gas, 581, 601, ^ 

[d] Cross, Law of Lien, 4L l^uitable liens, in which is included the lien of 
conmgneea in England for supplies fiumished for West Indian estates (see p. 22» 
post), arise independently of possession (see p. 14, post)* As to maritime liens, 
see p. 23, post, and title Admiralty, YoL L, pp. 61, 67, 69, 72 et seg . ; and ses 
title Shxppxmo and Naviqatxox. 
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Possessory liens are divided into general liens (e) and particalar 
liens (/). 

2. \ lien is a right of defence, not a right of action, and con- 
sequently can be claimed in respect of a statute-barred debt (g). 
But a lien does not, except in special circumstances, give anv right 
to sell the thing retained (fc), nor can the lien itself be assigned (t). 
Accordingly, a lien, being merely a personal right, which continues 
during possession of the goods, cannot be taken in execution (k). 
In the case of a perishable article, such as a horse, the party 
claiming the lien is bound to take reasonable care of such article (0, 
but, generally, a person haying a lien on a chattel who keeps 
it for the purpose of enforcing his lien cannot make any claim 
against the owner for so keeping (m). 

3. The possession must be rightful (n), it must not be for a 
particular purpose (o), and it must be continuous (p). 

The debt in respect of which a lien is claimed must be due, 
not accruing (q). Therefore a contract for a particular mode 
of future payment which precludes any implied contract for imme- 
diate payment does not give rise to a lien even in the case of labour 


f«) See p. 7, post 

If) See p. 10, pod, 

&) See title Limitation of Actions, p. 41, pod ; and see v. Scutt 

nSSl), 2 B. & Ad. 413, in which case possession was not necessary ; a sheriff 
had levied execution for costs under a judgment and realised a sum of cash ; 
the lien was claimed by the attorney in respect of his costs arainst his own 
client, the paii;y at whose instance execution had been levied, and was allowed, 
though the attorney could not have sued the client because his claim would 
have been statute-barred. 

Ui) See p. 25, pod, 

(i) Wilkin$y, Carmichael (1779\ 1 Doug. (k. b.) 101. But a purchaser of an 
article which is subject to a lien naving culled iijwn his vendor to pay oif the 
sum claimed can himself pay off that sum iu order to obtain possession of what 
he has purchased and sue the vendor for any sum properly so paid (lievau 
V. WaUre (1828), 3 0. & P. 520). As to delivery of goods by a person w ho has 
a lien thereon to another person so as to preserve his lien, see AVComhie v. 
Davies (1805), 7 East, 5. The statutory right to pledge oonfeiTed on factors 
(see title Agency, Vol. I., pp. 205 d seq.) arises entirely by statute, and is an 
exception to the general i^e (Cole v. North Weetern Bank (1875), L. It. 10 C. P. 
354, Ex. CL). 

(k) Legg v. Evane (1840), 6 M. & W. 36. As to what cun be seized in 
execution, see title Execution, Vol. XIV., pp. 44 d eeg. 

(£) Scar/e v. Morgan (1838), 4 M. & W. 270, It must be kept in a reasonable 
place and with reasonable care (Great Wteiem Rail, Co, v. Crouch (1858), 3 
&. 4k N. 183, Ex. Ch.). Possibly a railway company having a horse in its 
possesaioii, for the care of which it has to incur charges, may have a lien 
for such charges (Great Northern Rail. Co. v. Siuaffidd (1874), L. B. 9 Exch, 
132). As to a railway company’s lieu for food supplied to animals, see tills 
CABRiXBa, VoL rV., p. 40. 

fm) 8ome$ v, Britieh Empire Shipping Co. (1800), S II. L. Cas. 338. As to 
onforcemeiit of lien, see p. 25, pod. 

. M See p. 4, pod. 

foj See p. 5, pod. 

\p) Forth Y. hVwpsrm (1849), 13 Q. B. 680; Kruger ▼. WRcooi (1755), AmL 
252 ; Sweet v, Pgm (1800), 1 East, 4 ; see p. 6, poet. 

(g) Crawehag v. Homjray (1820), 4 B. 4 A14* 50; Welmer v* De»ie Steam 
Shipping Co., £l905] 2 K B. 92, 101, 
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Pin 1. expended on a ehattol (r). It is immaterial whether the contract 
DelnttlMi for future payment is an express contract or is implied from usage 
andMataia. qI trade («). ‘ 

otfM An agreement which is void from the beginning for want of legal 
■giwBaBt. formalities cannot give rise to a right of lien (t), but an agreement 
to do something which is illegal, as, for instance, to do certain 
work on Sunday, can give rise to a lien if the work is done (a). 

■wondMy 4. A lien in its secondary sense, where the person claiming 
the lien has not got possession of the thing in respect of which 
the lien is claimed, is either judicial or equitable (b). Judicial liens 
gwitiitTijr obligations established by judgments or orders of courts of 

i 'ustice binding the property, but giving no right of possession (c). 
Uquitable liens are founded upon the consideration of a duty or 
implied intention on the part of the owner to make property 
answerable for a specific claim (d). 


Part li. — Possession Requisite for Existence. 

Sect. 1. — Wrongful Possession. 

PoMenion 5. No lien can be obtained by wrongful possession (e); thus 
wrongfully a person who has obtained possession of the property of another by 
obtained. misrepresentation cannot set up a lien to which he might otherwise 
have been entitled (/) ; and a person paying freight duty or other 
charges in respect of goods of which he has obtained possession 
wrongfully cannot retain the goods pending repayment of such 
freight duty or charges (g). So a person cannot have a lien over 
property which he has acquired in an assumed character {h). 
Agents who have been employed by a person who subsequently 


(r) Chaser. TVeetmore 5 M. & S. 180; Crawshay v. Uomfmy (1820), 4 

B. & Aid. 60 ; and see titles Bailment, Yol. 1., p. 661 ; Work and Labour ; 
and p. 13, TpotA, 

(«) Itaitt V. MiUhdl (1816), 4 Camp. 146. As to such a usage, see title 
Custom and Usages, VoL X., p. 280. No lien is created on a fund the 
subject of litigation by an agreement to share the proceeds of such litigation 
{Alexander v. iJamrrumd (1864), 3 W. R. 146). 

(f) Fergueson v. Norman (1838), 6 Bii^. (n. c.) 76. 

(o) 5car/« V. Morgan (1838), 4 M. & W. 270, 282 ; and, generally, as to work 
done on Sundays, see titles Factories and Shops, Yol. XIY., pp. 490, 608 ; 
Time. 

(61 Fisher, Law of Mortgage, 6th ed., para. 466 ; and see p. 14, post. 

(e) Fisher, Law of Mortgage, 6th ed., para. 467 ; and see, generalW, titles 
Estoppel, Yol. XIII., pp. 328 et seg.; Judgments and Orders, Yol. XYHI., 
pp. 176 €t ieg. 

(d) Fisher, Law of Mortgage, 6th ed., para. 604. As to equitable lien, see 
pp. 14 et ssg., post. 

(e) OriMthi v. Hyde (1809), 2 Selwyn, Law of NisiPrius, 1320 ; Bernal y. Pim 
(1836),! Gale, 17,20. 

U) Mwldea V. Kempater (1807), 1 Camp. 12. 

[a) Lemptiort v. Po^y (1 188), 2 Term Rep. 486 ; Stone y. Lingwood (1726), 
1 Stra. 661. The latter case was doubted by Lord Manspisu), C.J., in Qrmn v. 
Parmer (1768), 4 Burr, 2214, 2218, but is li^eimd to be good law. 

( h) mekern y. Toumehend (1830), I Russ. A M. 361, per Lord LYNDnuRST, 
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becomes bankrupt cannot by obtaining poBsession, after the bank- 
ruptcy, of goods which belonged to the bankrupt, either through an 
act Sf the bankrupt (i) or of their own(j), retain the goods, as 
against the bankrupt’s trustee, until moneys due to them from the 
bankrupt are paid. 

It is immaterial, subject to certain exceptions (k), that the 
wrongful act is done by some third party, for at common law a 
person in possession of goods cannot, either by sale or pledge, 
confer a better title than he himself has (Z). But this rule does not 
apply where the article on which the lien is claimed is a negotiable 
instrument, in which case the person who has obtained possession 
without notice of any wrong-doing can retain it (m), or where the 
party who wrongfully handed over the goods is acting under the 
Factors Act, 1889 (n). 

Sect, 2. — Possession obtained for a Particular Purpose, 

6 . Although a person may by law be entitled to a general 
lien on property of another coming to his hands, yet such general 
lien may be excluded if by the contract between the parties the pro- 
perty is placed in his hands only fora particular purpose (o). Such 
particular purpose may be shown by a document signed by the 
person receiving the property (p), or % letters written by the owner 
at the time of the deposit directing what is to be done with it (q), or 
by verbal conversation duly proved (r), or by correspondence between 


(♦*) Nichole V. Clent (1817), 3 Piice, 647. 

\J) Taylor v. Ruhineon (1818), 2 Moore (c. P.), 730. As to the effect of bank- 
ruptcy on lien, see title Bankruptcy and Insolvency, Vol. II., pp. 117, 224. 

(k) See the text, m/ra, and p. 24, poet. 

(l) Uvxton V. Bauyhao (1834), 0 0. & P. 674; Cole v. North Western Rank 
(1876), L. R. 10 0. P. 364, 302 ; but a wharfinger having in Ids possession goods 
bearing a fraudulent trade-mark is not thereby deprived of nis lien for his 
charges (Moet v. Fivkerimj (1878), 8 Ch. D. 372, C. A.). As to the rights of 
tho true owner of a chattel against an innocent holder, see Ilartop v. Hvart 
(1743), 3 Atk. 44. 

(m) Bramlao v. Barhett (1846), 12 Cl. & Fin. 787, 806, H, L. ; Bills of 
Exchange Act, 1882 (46 & 46 Viet. c. 61), s. 27 (3) ; see title Bills OF Exchange, 
Promissory Notes, and Negotiable Instruments, Vol. n., p. 498 . 

(n) 62 & 63 Viet. c. 45, s. 2. As to tho power of a factor to pledge goods of 
his principal, sec titles Agency. Vol. I., p. 205; Bankruptcy and Insol- 
vency, Vol. 11., p. 169. As to tho course of legislation by which tho Factors 
Acts were passed, see €oh v. North Weatern Bank\ supra. Although factors 
have a general lien for all moneys due to them (secj p. 7, post), the lien 
obtained on gocxls of which pu.ssession is obtained from them is, in the absence 
of an agreement, only a particular lieu against tho true owner (Kaltenhach v. 
Lewis (1885), 10 App. Gas. 617). 

(o) JVolker v. Birch (1796), 6 Term Rep. 258 ; Brandao v. Bam^tf§ujna; and 
see title Bankers and Banking, Vol. I., p. 621. 

(p) Walker v. Birch, supra (receipt by cotton brokers for cotton, undertaking 
to account for proceeds of sale). 

(q) Buchanan y. Findlay (1829), 9 B. 4b 0. 738 (bills remitted and directions 
given how the proceeds were to be applied) ; see also Snaith v. Burridye (1812), 

4 Taunt. 684 (letter with bill of lading of ship’s stores directing sudh stores to 
be handed over to Govemmenl^. 

(r) Key V. Flint (1817), 8 Taunt. 21 (bill deposited for purpose ol nunbg 
money); Bumv. Brown (1817), 2 Stark. 272 (ship’s C/ertinoate deponted by 
ma.ster of the ship with factors to enable them to pay duties) ; Humphries 
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LI8K. 


SaoT. 1 the partiea (#)• But the correspondence or evidence may only be 
Poftsession sulEcient to give the particular purpose priority over the geneml 
obtained for Uen, which may be valid subject to such purpose (t). If it be the 
a Particular intention that deeds or papers deposited for a particular purpose are 
Purpose. subject to a general lien fusing by custom, such deposit 

should be accompanied by a special agreement (w)* Where the 
particular purpose is at an end and the documents are %llowed to 
remain in the hands of a person, a solicitor who is entitled by 
custom to a general lien, such general lien is good (v). 

Sect. 3. — Possession must he Contimious. 

Continuity 7. It 18 essential to a possessory lien that the person claiming it 
of poneagion. yhould have the right of continued possession of the article in respect 
of which the lien is claimed, even where the care and skill exercised 
by such person would, on general principles, give rise to a right of 
lien (w). Thus a trainer of a racehorse, who would on general 
principles have a lien because of his care and skill in improving the 
horse, has no lien if the owner can remove the horse to send him to 
run in races (x); and a livery stable keeper taking in a horse which 
is to be removed from time to time and ridden by the owner (?/), 
and a person taking in cows on agistment, to feed on his grass, 
which are to be removed to be milked by the owner, have no 
lien (a). 


T. WiUon (1819), 2 Stark. 660 (bill deposited for purpose of being discounted, 
and after payment of particulur debt balance to be paid to depositor) ; Brandao 
▼. Barnett (1846), 12 Cl. & Fin. 787, H. L. (Exchequer bills handed to banker 
to be exchanged at maturity for new bills). Of course the facts of the case may 
l>e sufficient to show the purpose of the deposit ; for instance, deeds relating to 
property proposed to be mortgaged which ai*e delivered to a solicitor for the 
purpose of drawing the mortgage cannot be retained against the mortgagoo 
until a debt due by the mortgagor is paid {Lawaou v. DieJi'enson (1724), 8 Mod. 
Bop. 306). As to a solicitor’s lien, see p. 23, and title Solicitobs. 

(a) Buck V. Oon'iaam (1860), 2 Do G. F. & J. 434 (bonds purchased by mer- 
chants in Loudon on account of merchants iu Hamburg to bo retoiued in 
London for sole custody). 

(t) Frith V. Fvrbea (1862), 4 De G. F. & J. 409, C. A. 

(u) Ex parte SierHuff (1809), 16 Ves. 268. 

(v) Ex jHirie Bterliny, anpru ; Ex parte Pemberton (1810), 18 Ves, 282. 

(tt>) Forth V. Simpson (1849), 13 Q. 13. 680; see Great Eastern Bailway v. 
LordU Trustee, [1909] A, 0. 109. 

(«) Forth V. Simpson, supra. It hod been held in Bevan v. Waters (1828), 3 
0. & P. 620, and apparently in Jacuhs v. Latvur (1828), 5 Bing. 130, that a 
trainer had a lien, but it is p(>inted out in Juchwm, v. Cummins (1839), 6 M. & W. 
342, that the judge had ovoi looked the usoge that an owner may remove a 
racehox'se to run races. At the same time, vhen a horse is delivered to a 
trainer to be tmiued fur a paiticular race, the trainer may set up a lien until 
he delivers the horse over to he run in that particular race {Jackson v. Cummins, 
sujtra; Forth v. Sim^fson, supra). 

(y) Swr/e v. Iforyan (1838), 4 M. & W. 270, 283. A lively stable keeper is 
unable to claim a lien in the absence of agreement on two grounds : (1) that 
his possession is not exclusive, and (2) that he docs nothing to improve Ihe 
horse (iro/fooe v. Wooifyaie (1824), By. & M. 193 ; Judson v. Etheridge (1833), 
1 Or. M. 743) ; see also Dmmtiy y.^Croujiher A Kelly (1826), 11 Moore (C. r.), 
479; Orchard v. Jiacksiraw (1864), 9 C. 15. 698; compare Be Sillence, Ex parte 
Boy (1877), 7 Ch, D. 70. As to en innkeepers lien on the horse of his guest, 
see titie Inks and Innkbepebs, Yol. XYII., p. 326. 

(a) Jackson v* Oicmmtiia, supra; Chapman j, Allen (1632}i Cro. Car. 271. In 
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Whether there is a right of continuous possession or not depends sbots. 
on the nature of the particular contract or the custom applicable to Possession 
the Eubject-matter (b). must be 

Continnons. 


Part III. — General Lien. 

8 . A general lien entitles a person in possession of chattels to Nature, 
retain them until all claims or accounts of the person in possession 
against the owner of the chattel are satisfied (c). It can only 
exist (1) by virtue of the course of dealing between the parties in a 
particular case ; (2) as a common law right arising from continuous 
and well-recognised usage ; or (3) by express agreement {d). 

General liens are discouraged (e), but where the usage has been Discouraged 
frequently recognised the right of lien becomes part of the common 
law, and is accepted by the courts without further evidence (/). 

Such a general lien has been established (g) in the case of Instaucei. 
solicitors (h), bankers (i), factors (j), stockbrokers (k), warehouse- 
keepers (0, and insurance brokers (m). 

Jticharda v. Symons (1845), 8 Q. B. 90, a lion given to an agister by agreement 
was not lost by the removal of the agisted animal ; and see title Aximalh, 

VoL I., p. 387. For form of agreement for agistment of cattle, see Encyclopa)dia 
of Forms and Precedents, VoT. I., p. 425. 

(5) Forth V. Simpson (184^, 13 U. B. 680, per Patfesox, J., at p. 685. 

(c) 2 Selwyn, Law of Nisi Prius, 1312. In It v. llnmphenj (1825), M’Cle. & To. 

173, a wharfinger’s general lion was held to prevail against an extent by the 
Crown. 

(d) Green v. Farmer (1768), 4 Burr. 2214, 2221 ; Iloaghton v. Matllmos (1803), 

3 Bos. & P. 485, 494 ; Kirchner v. Venus (i859), 12 Moo. P. 0. C. 361 ; Jiock v. 

Qorrissen (1860), 2 l)e G. F. &.J. 434, 443. 

(e) ** General liens are a groat inconvenience to the bulk of the gonornlity of 
trsmers because they give a particular advantage to certain individuals who 
claim to themselves a special privilege against the body of creditors at large 
instead of coming in with them for an equal share of the insolvent estate. All 
these general hens infringe upon the system of the bankrupt laws, the object 
of which is to distributo the debtor’s estate proportionately among all tlie 
creditors, and they ought not to be encouraged” {^Hushforth v. Jladfield (1805), 

6 East, 519, per Lb Blanc, J., at p. 528). “Growing liens are an encroachment 
upon the (Common Law’* (Rush/orih v. (1806), 7 East, 224, per JiOrd 

ELLBNiiOROUon, 0. J., at p. 229). As to effect of bankruptcy on a creditor’s lien , 
see title IIankruptoy and Insolvency, Vol. II., pp. 117, 224; and p. 10, post 

(/) Brandao v. Barnett (1846), 12 CL & Fin. 787, 805, II. L. ; and see titlo 
Custom and Usages, Vol. X., pp. 272, 273. 

ia) 2 Selwyn, Law of Nisi Prius, 1314, referring to Parke, B., in Turner v. 

Deane (1849), 3 Exch. 836, states that attorneys, bankers, and factors are the 
only persons having such a general lien, but Parke, B., merely instances these 
persons as having a general lien. 

[h) As to the lien of attorneys originally recognised by Lord Mansfield, C. J ., 
in ]Vilkins v. Carmichaei (1779), 1 Doug. (K. B.) 101, see Coivell v. Simpson (1809), 

16 Ves. 275 ; and title Solicitors. 

(t) As to the lien of bankers, see Davis v. Btfwsker (1794), 5 Term Ilep. 488 ; 

Brandao v. Barnett (1846), 12 Cl. & Fin. 787, H. L. ; and title Bankers and 
Baiocino, VoL L, pp. 620 ef seq. As to a banker’s right to set off a debit 
balance on a private account against a credit balance on an office account, 
see TeaU v. Brown A Co. ^^94), 11 T. L. B. 56. The general lien of a , 


(i)» (0* (^) U)* (k)f (Ot {^)» ^ 
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Lien. 


Fijrr HI. 9. Where there is a general course of dealing between a mer- 
Gttfteral chant and a factor, the latter may retain the goods of the former for 

Zden. the general balance due to him (n). In order to obtain a geijieral 

Geiwnlllien ^ ^ factor an agent must be entrusted with possession of the 
bj ooam of goods for the purpose of a sale, though a limit may be placed on the 
telifigi price, and though the factor may not sell in his own name, but 
an agent who has not possession of the goods is not entitled to a 
general lien as a factor (o). The lien extends to the price of the 
goods sold by the factor on behalf of the merchant (jp), which price 
may be received after the bankruptcy of the merchant (g), and the 
lien is good, notwithstanding the bankruptcy of the factor, with the 
result that a purchaser of goods, from a factor indebted to him, 
can set off the price against his own debt not only against the 
factor, but also against the real vendor of the goods (?*). As in all 
other cases of general lien, the lien is excluded where the goods are 
deposited for a specific purpose (a), or where the transaction in 

banker does not extend to securities of the customer known by the banker to 
1)6 affected by a trust {Cuthbert v. Jtoharts, Lubbock & Co., [1909] 2 Ch. 226, C. A.). 

(/) As to the lien of factors, see also title Agency, VoL I., pp. 197 et seq. 
But this lien is confined to factors strictly, and does not extend to all 
cases of principal and agent {Bock v. Oorriaam (I860), 2 De Gl. F. & J. 434 ; 
see also Bownutn v. Malcolm (IMd), 11 M. & W. 833 ; Tfarriaon v. Scott (1846), 
6 Moo. P. C. C. 367). Tn Naylor v. Manqhs (1794), 1 Esp. 109, and Spears v. 
Hardy (1800), 3 Esp. 81, wharfingers wore stated to have a general lien, and 
see Ji. V. Humphery (1826), M’Cle. & Yo. 173 ; but this is not the case every- 
where, at all events not in Hull; see title Custom and Usages, Vol. X., 
p. 283. Packers, being in the nature of factors, have a general lien {Oreen v. 
Farmer (1768), 4 Burr. 2214, 2222 ; lie Witt^ Kxparie Shvhrook (1876), 2 Ch. I). 
489, C. A. ; Ex parte Deeze (1748), 1 Atk. 228). Calico printers appear to have 
a general lien for work done in their business, but not for money lent or in 
respect of any other matter ( fTc/don v. Oould (1801), 3 Esp. 268), but this is an 
exceptional cose of a tradesman having more than a particular lien for work 
done ; and see p. 12, post 

(Ar) Jones v. Peppercome (1858), John, 430 ; Be. London and Olohe Finance Corpora- 
tion^ [1902] 2 Cn. 416; lLpe{John D,) Jc Co. v Glendinning^ [1911] A. C. 419. 
See, further, title Stock Exchange. 

(Q Hill Sons V. London Central Markets Cold Storage Co., T.id, (1910), 102 
L. T. 716; but see Leuckhart v. Cooper (1836), 3 Bing. (n. c.) 99. The conduct 
of the parties in any particular case may show that no general hen was intended 
{Hill (V Sons V. London Central Markets Cold Storage Co., Ltd., supra). 

(m) Hewison v. Outhrie (1836), 2 Bing. (n. c.) 755 ; Mann v. Forrester (1814), 
4 Camp. 60 ; and see Hunter v. Leathley (1830), 10 B. & C. 868 ; Fisher v. Smith 
(1878), 4 App. Cas. 1. As to an insurance broker’s statutory lien on a policy of 
marine insurance, see title Insurance, Vol. XVII., pp. 351, 362. 

(n) Krug^ v. Wilcox (1755), Amb. 252. The balance may include any 
moneys which will become due on bills accepted by the factor on behalf of the 
merchant (/?« Fawens, Ex parte Buck (1876), 3 Ch. D. 795). This rule applies 
only to goods dealt with in the ordinary course of business {Compstm v. Baigh 
(1836), 5 L. J. (c, P.) 99). For form of agreement for lien on goods between 
merchant or manufacturer and factor, see Encyclopeedia of Forms and 
Fieoedents, Vol. 1., p. 296. 

io) Stevens ▼. BiUer (1883), 25 Ch. B. 31. 0. A. 

ip) Kruger y. W'i7co3j, ; Drinkioater v, Goodwin (1775), 1 Cowp. 251. 

(o) Bdbsm y. Kemp flSOS), 4 Esp. 233. The lien existo until all deots of the 
banknmt I6r which the factor is liable are paid {Foxcraft v. Wood (1828), 4 
ItuFw, 4o7). 

(r) ffuasm y. Oranfer (1821), 6 B. & Aid. 27. As to the extension of the lien 
to a policy of marine insurance, see title Insurance, Vol. XVII., pp. 351, 352. 

(a) Walker y. Birch (1795), 6 Term Bep. 258 ; see p. 6, ante. 
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respect of which the claim arises was not one in which the factor hi. 
was acting as such on behalf of the person against whom he General 
claitns the lien (b). Lien. 

10 . To establish a general lien in a particular case, for instance, Oenerai Uen 
in a particular locality arising by usage, the usage must be certain by usage, 
and reasonable and so universally acquiesced in that everyone in the 

trade knew of or on inquiry could have ascertained its existence (c). 

To establish a general lien of this nature there must be satisfactory 
evidence of ancient, numerous, and important instances of its exer- 
cise ; if the evidence is sufficient to establish the usage, the parties 
are presumed to be aware of, and are bound by, the usage (d). 

The question whether the lien exists is one of fact (e). 

A particular lien arising by agreement on property deposited 
overrides the general lien of the depositee on such property 
arising by virtue of usage (/). 

11 . Lien in its proper sense is a right which the law gives. General lien 
But it is usual to speak of lien by contract, thougli such lien is by contract, 
more in the nature of an agreement for a pledge 0/). If a mercantile 
relation which might involve a lien is created by a written contract 

and security is given for the result of the dealings in that relation, 
the express stipulation and agreement of the parties for security 
excludes lien, and limits their rights by the extent of the express 
contract made by them (ft). Evidence of usage of a particular 
place, to add to or affect the construction of a written contract, 
may, however, be admitted, on the principle that the parties who 
made the contract were both cognisant of the usage and are 
presumed to have made their agreement with reference to it, 
but there can be no such presumption if either party is ignorant 
of the usage (i). 

An express agreement for a general lien may be made not only Lien arifinfr 
between individuals, but by articles of ahsociation of a limited from notice. 


(/>) Houghton v. Matthews (1803), 3 Bob. & P. 486 ; see C&nipstm v. Haigh 
(1836), 6 L. J. (O. P.) 99. 

(c) J\'ake V. Alkock (1866), 4 F. & F. 1074; Jte Upoilen tf’ CV;., A® parte 
Provincial Bank (1877), 11 I. R. Kq. 412. That the usage must bo roaaonable, 
see also Leuckhart v. Cooper (1836), 3 Biug. (n. c.) 99, and title Custom anu 
UsAGKS, Vol. X., p. 269. 

(d) Cross, Law of Lien, 16 ; appi oved in lie Bpoiien & Co.f Ex parte Provincial 
Bank, supra, 

(0 IHcadm v. Hancock (1829), 4 C. & P. 162; and see title Custom and 
Usages, Vol. X., p. 264. 

(/) Inman v. Clare (1868), John. 769; see Frith v. Forbes (1862), 4 Do G, 
F, & J. 409, C. A. As to particular liens, see p. 10, jmt. 

(v) Gladstone v. Birleg (1817), 2 Mer. 401. See, fuitber, title Pawns and 
Pledges. To constitute a lien by agreement there must be a specific appro- 
priation of the property (Jones v. Etarkey (1852), 16 Jur. 610). 

(A) Be LeithU Estate, Chambers v. Damdson (1866), L. B. 1 P. C. 296, 306. 
Factors have a general lien by custom as a general rule, but where they hold 
on an express agreement they only have the nghts given by the agreement and 
general uen is excluded ( Walker v. Birch ^ (1796), 6 Term Rep. 268). ‘Where 
there is an express antecedent contract a lien which might otherwise be implied 
does not arise (Stevenson v. Blakelock (1813), 1 M. & 8. 636, 643). 

(i) Kirchner v. Venus (1869), 12 Mo(». l\ C. C. 301, 399 ; and see title CueTOM 
AND UaAGES, Vol. X,, pp. 260, 261, 264 et seq. 
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company (j), or even by public notice given by bodies of traders 
that they will only do work on terms of having a general lien, bat 
such notice must have come to the knowledge of the peroons 
against whom the lien is claimed (k). 

12 * The effect of an order to wind up a limited company which 
lias entered into an agreement with some other person with whom 
it has dealings giving a general lien, depends, apparently, upon the 
wording of the agreement, but the principle appears to be that if, 
after the order to wind up, goods upon which the lien is claimed 
come into the possession of the person claiming the lien by the 
direction of the liquidator, with knowledge, on the part of the person 
claiming the lien, of the liquidation and the title of the liquidator, 
the general lien cannot be claimed (Z). The same principle applies 
in the case of the bankruptcy of an owner who has entered into an 
agreement giving a general lien (m). 

13 . A particular lien cannot be extended by agreement so as to 
become a general lien against the goods of strangers (n). 


Part IV. — Particular Lien. 

Sect. 1. — In General. 

14 . A particular lien is the right to retain goods until all charges 
incurred in respect of those goods have been paid : if the owner cf 
the goods is willing to satisfy such charges, the goods cannot be 
retained until payment of the general balance due to the person 
having the particular lien (o). 


( j) See title Companies, Vol. V., pp. 168—170. 

{k) kirhman v. Shaweroas (1794), 6 Term Hep. 14. In ascortaiuing the 
extent of the lion, the notice will bo construed strictly {Cumj^ston v. Jl nyh 
(1836), 2 Bing. (n. c.) 449). 

(/) Wiltshire inm Co. v. Great Western Rail. Co. (1871), L. R. 6 Q. B. 101, 776. 
lix. Ch. ; but see lie Nitrthfield Iron and Sted Co., Ltd. (i866), 14 Ju T. 695, and 
Re Llangtnnech Coal Co. (1887), 66 L. T. 476, in both of which cases the lien was 
upheld. Where a trading company had usually shipped goods abroad under 
bills of lading which gave the shipowners a general lien for freight etc., and, 
after an oi*der in a del^nture-holdeiV action appointing a receiver and manugor 
of the trading company, such receiver and manager had. shipped goods under a 
similar bill of lading, it was held that the shipping company had no ^ueral lien 
winch would extend to freight due before the appointment of the receiver, 
because bo was a different yierson from the trading company, being an agent for 
the debenture-holders, and because no leave to give suda lien had been granted 
by the court (Whinney v. Moss Sientaship Co., Lfd.^ [1910] 2 K1 B. 813, C. A.); 
soe also Re Fnvy's Patent Felted Fabric Co, (1876). I Ch. D, 631. 

(m) Re HusheiltEx jMtrte Oreat Western Rail, Co, (1882), 22 Ch. I). 470, C. A.; 
but see Hawtiutrn v. FeufcasUe-ujton'Tyne and Earth Hlddds Rail, Co, (1840), 


3 a B. 734, n. 

(n) Opfmnhrim v, Rnssell (180?), 3 Bos. A V. 42; Wriyht v. Sfiell (1822), 6 
B. & Aid. 360; Lettckhart v. Cooper (1836), 3 Bing. (N. c.) 99, 107 J and soe 
titles Bailment, Vol. L, p. 648; Oakhiehs, VoL 1Y., p. 93. 

(o) Jones V. TarkUm (1842), 9 M. 4 VY. 676* 



Part IV.— Particular Lieu. 

15. Particular liens have always been allowed by the common 
law where a part^f was obliged by law to receive goods; in such 
eases as the law imposed the burden it also gave the power of 
retaining for the indemnity of the party so receiving (p). The 
right of particular lien was subsequently extended to all cases 
where a person has expended labour and skill in the improvement 
of a chattel bailed to him (q). 

Where a particular lien is claimed by a person who is obliged 
to receive the goods it is immaterial to whom they belong (r), unless 
the person receiving them knows that the person from whom he 
received them was a wrongdoer (a). 

Particular liens, being consistent with the principle of natural 
equity, are favoured by the law, which is construed liberally in such 
oases (b). 

As general liens may arise on an established course of dealing 
between the parties or by express contract, it follows, a fortiori, that 
particular liens may arise in the same manner (c). 

Sect. 2. — Persons under Legal Obligation to do Services. 

16. A common carrier (d) is under a legal obligation to carry 
goods (e), and, by way of compensation for such obligation, is entitled 
to retain the goods until the charge for carriage is paid (/ ). 


(;i) Naylor v. Marbles (1794), 1 Esp. 109 ; Jlohins Co. v. Gray, [1893] 2 Q. 11. 
501, C. A. ; Ri^shjorth v. Hadfield (1803), 6 East, 519, 623 ; Yorke v. Grenauyh 
(1703), 2 Ld. Raym. 866. 

( 7 ) Jacicson v. Cummins (1839), 5 M. & W. 342, per Parke, B., at p. 349 , 
quoting Sevan v, IVaters (1828), Mood. & M. 233 (training of a raconorse), 
and Scarje v. Morgan (1838), 4 M. & W. 270 (a mare covered by a stallion). 
Labour must be expended to give this lien ; see p. 12, poet, and title Bailment, 
Vul. I., p. 561. Thus persons putting out a fire on a ship have a particular 
lien on goods saved (Hartford v. Jones (1698), 1 M. Raym. 393) ; but tho mere 
finding and taking care of an article gives no right to a lien on it (Nichohtm v. 
Chapman (1793), 2 Hy. Bl. 254). 

(r) Robins & Co, v. Gray, sujtra; see titles Carriers, Vol. IV., p. 6; Inns 
AND Innkeepers, Vol. XVII., pp. 306 et seg. ; otherwise, where a particular 
lien is claimed, the work must be done at the request of tho owner of the 
goods ; see p. 12, post, 

(‘0 Johnson v. Hill (1822), 3 Stark. 172. 

Jackson ▼. Cummins, supra; Scarf e y. Morgan, supra, per Pauke, B., at 
p. 283. 

(r) Cross, Law of Lien, 27, Tho express contract for a lien must bo shown 
with sufficient certainty (Robertson v. Showl&r (XBAb), 13 M. & W. 609). 

(d) As to what persons are common carriers, see title Carriers, Vol. IV., 

p. 2. 

(^) As to the extent of a common carrier’s obligations, see title Caurteus, 
Vo , IV., pp. 6 et seq. 

{/) title Cabriebs, Vol. IV., pp. 92 —94. The lien is not enjoyed by 
carmen or furniture removers who are not common cairiors ; see Electric Supply 
Stores y, Qaywood (1909), 100 L- T. 855; Hirst v. Page & Co, (1891), 7 T. L. R. 
537 . The right may be enlarged by agreement (Kinnear y. Midland Rail, 
Cu. (1868), 19 L. T. 387, which case is also an authoiity for the application of 
the vjusilem generis doctrine to lien). For form of agreement, see Liicyclopfiedia 
of Forms and Precedents, Vol. III., pp. 169, 201. As to tho right of a master 
of a ship to a lien for freight, see Anon. (1701), 12 Mod. Rep. 447, 511 ; Ariaza 
y, Smallpisce (1793), 1 E^. 23; and on luggage for passage money, see Wolf 
▼. Summers (1811), 2 Camp. 631 ; and as to the general rights of a master of a 
•hip, see title Shipping and Navigation. 
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So a person who keeps a common inn, inasmuch as he is 
under obligation to receive and afford proper entertainment to 
everyone too offers himself as a guest, and safely and secuiely 
to keep the goods brought by the guest, has a lien upon such 
goods until the expenses of the guest's food and lodging are 
discharged (g). 

Sect. 8. — Persons who hare done Work on Particular Chattels. 

17. It is a common law principle that if a man has an article 
delivered to him on the impi'ovement of which he has to bestow 
trouble or expense he has a right to retain it until his charge is 
paid (&). Thus the artificer to whom goods are delivered for the 
purpose of being worked up, the farrier by whose skill an animal is 
cured of disease, and the horse-breaker by whose skill an animal 
is rendered manageable, have liens on the chattels in respect of 
their charges (i). The lien only applies to the chattel produced 
or on which the work is done (k) ; but where the article upon which 
the work is to be done is sent in different parcels and at different 
times, there is a lien upon the whole if it is all done under one 
contract (Z). 

18. The work must be done by the order or at the request of 
the owner or of some person authorised by him (m); and must be 
completed (w), but if completion is prevented by the owner the 
lien arises for the work actually done (o). Work must be done or 
skill expended in improving the chattel (p). 


((/) See title Inns and Innkeepers, Vol. XVII., pp. 323 et sen, 

\k) Bevan v. Waters (1828), 3 C. & P. 620. As to a workmaiTs lien, see title 
Bailment, Vol. I., p. 661. 

(») Scar/e v. Maryan (1838), 4 M. & W. 270, per Parke, B., at p. 283. 

{k) JJoUis V. Cfariilye (1813), 4 Taunt. 807 (a conveyancer has a lien on a 
dmft, not on all papers); lileaden v. Hancock (1829), 4 C. & P. 152 (a 
printer has a lien on engravings, not on the plates from which engravings ai e 
made); and see Marks v. Lakei (1837), 3 Bing. (n. c.) 408. As to the lien of 
a solicitor on property recovered or preserved, see title Solicitors. 
m Bloks V. Nicholson (1814), 3 M. & S. 167. 

\m) Hollis V. Claridge^ supra; Hiscox v. Greenwood (1802), 4 Esp. 174 ; 
Hussey v. Christie (1808), 9 East, 426 ; BoxUm v. Jiaoyhan (1834), 6 C. & 
P. 674; Castellain Y, Thompson (1862), 13 C. B. (n. s.) 105. A sub-contractor 
gets such a lien through a conti^tor against the real employer who approv(*s 
of the sub-contract {Bellamy v. Davey, [1891J 8 Ch. 540), and, where a person, 
hiring a chattel and undertaking to keep it in repair, sends it to be repaired, 
the repairer has a particular lien on the chattel for his charges against the 
owner {Keene v. Thomas^ [1905] 1 K. B. 136). See also Re Uni<m Cement and 
Brick Co,,, Ex parte Tvlbrook (1869), 4 Ch. App. 627 (no lien for costs in favour 
of solicitor, on documents used in winding up of a company, as against a 
liquidator who is not the owner of them), and Re Lawrance, Bowker v. Austin, 
[1894] 1 Oh. 556 (no lien, in favour ox solicitors employed by a husband, 
on marriage settlement as against the trustees). Wnere a servant, in the 
ordinary course of his employment (see title Master and Servant), delivers 
his maeter^s goods to a. person for the purpose of doing work thereon, such 
person has alien for his charges, but cannot transfer it to the servant, even 
though the servant pay his charges (Husswy, Christie, supra), 

(a) Pinnioek v. Hamson (1838), 3 M. & W. 582, per Parke, B., at p. 535. 

\o) Lihey v. Barnsley (1844), 1 Oar. 4b Kir. 344. 

f Beuau v. Waters f 18281. 8 O. 4k P. 520 * JufUnn v. KihmMna i n«. 
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There is no distinction between an agreement to do the work 8 *ot. a 
for a stipulated sum and the implied contract to pay a reasonable Persons who 
8ui]}» but, if there is a stipulated price to be paid at a particular have done 
time or in a particular manner, the workman cannot set up a lien on 

inconsistent with his contract (q). 

19 . The following persons have been held to be entitled to 
particular liens for labour or expenditure upon chattels entrusted 
to them : — an accountant, upon the books of account, for work done 
before the bankruptcy of the owner (r); an arbitrator, upon the 
award, for his fee8(«); an architect, upon plans prepared by him, 
for his charges (t) ; an auctioneer, upon the goods sold, for the price 
and for the^ charges of sale and commission (a) ; a calico printer, 
upon goods in his possession, for printing (b) ; a coachmaker, upon 
a carriage, for the cost of repairs (c) ; commissioners for taking 
acknowledgments (d), upon the deed acknowledged, the certificate 
of execution, and the affidavit of verification for their fees(e); a 
conveyancer upon a draft settled, or opinion written, by him(/); 
a dyer, upon goods dyed by him (g) ; engineers, upon a barge, for 
putting in the machinery (/i) ; a farrier, upon a horse cured of 
disease (i); a fuller, on cloth dressed by him(j); a horse-breaker, 


Sam payable, 
iDstanoes of 

K rticular 
ns. 


& M. 743 ; Forth v. Simpson (1849), 13 Q. B. 680; see Donatty v. Crowthcr 
and KeUy (1826), 11 Moore (c. P.), 479 ; itrehard v. BauJestrow (1864), 9 C. B. 
698. An auctioneer to whom a mortgage dood was delivered to enable him to 
demand the money due was held to have no lien because there was no work to 
be done on the de^ {Sanderson y. Bdl (1834), 2 Or. & M. 304). An agistor of 
cows has no lien ; see p. 6, arts; Prentice y. Taylor (1859), 1 F. d; F. 469 ; and 
title ANiMAiiS, Vol. I., p. 387. 

(a) Chase y. Westmors (1816), 5 M. & B. 180 ; Blake y. Nicholson (1814), 3 M. 
& 8. 167. 

(r) lie Hillf Exports Southall (1848), 12 Jur. 576, per Knight Bbuoe, V.-O., 
at p. 577. 

(«) R, y. South Devon Rail, Co, (1850), 15 Q. B. 1043; Rs Coombs and 
Fsrnley (1850), 4 Exch. 839, per Parke, B., at p. 841 ; and see title 
Arbitration, Vol. I., p. 472. 

(f) Hughes y. Lenny (1839), 6 M. & W. 183; and see title Building 
Contracts, Engineers, and ARoniTEcrrs, Vol. III., p. 308. 

(а) Williams v. Millington (1788), 1 Hy. Bl. 81 ; Coppin y. Craig (1816), 7 
Taunt. 243 ; and see title Auction and Aucrri(>NBER8, Vol I., p. 617. 

(б) A caiico printer has also a general lien for work done in his actual 
business; see note (/), p. 8, arte, 

(c) HouUiitch y. Milns (1800), 3 Esp. 86, per Lord Eldon, C. J. ; Howes y. Ball 
(1827), 7 B. & 0. 481. 

(d) Under the Fines and Recoyeries Act, 1833 (3 & 4 Will. 4, o. 74). 

(«) Exports Qrovs (1836), 3 Bing. (n. c.) 304. 

(/) Hollis y. Claridge (1813), 4 l^aunt. 807 ; Steadman v. Hockley (1846), 15 

M. & W. 553. 

(gr) SaviU y. Barchard (1801), 4 Esp. 53 ; Green y. Farmer (1768), 4 Burr. 
2214; Bennett y. Johnsm (1784), 3 Doug. (k. b.) 387. For many years dyers 
endeavoured to establish a right to a general lien, but it appears that this was 
only established in particular districts and not everywhere ; see CJross, Iaw of 
Lien, 337 ; Close v. Waterhouse (1802), 6 East, 523, n. 

(h) Rs Westlake, Ex je^rle WUhughhy (1881), 16 Oh. D. 604. 

(t) Rushforth y. Hadfidd (1806), 7 Bast, 224, rer Lord Ellenborough. O.J., 
at p. 229 (oy implication, when he points out that a farrier is not entitM to a 
general lien for toeing a horse) ; Scarfe y. Morgan (1838), 4 M. & W. 270, j*tr 
Parke, B., atp. 284. _ 

U) Ross y. HaH (1818), 8 Taunt. 499. In Sweet y. Pym (1800), 1 Bast. 4, it 
if stated that by custom of Exeter a fuller bas a general lien. 
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8 B 0 T. 8 . Upon a horse, for the cost of breaking it in (k) ; a hofse trainer, 
Persons who upon a horse, both for keep and training, unless by contract or 
have done custom the owner has rights of user inconsistent with the contiiined 
Woilcon possession of the trainer (1); a miller, upon flour or corn, for the 
^u^iUar jjQgj qI grinding (m) ; the owner of a stallion, upon a mare, for the 
Ch^ls. jjj covering (n) ; a parliamentary agent, upon books ^d papers 

in his hands (o) ; a printer, upon copies of a book, for his costs of 
printing it(|>) ; a shipwright, upon a ship, for building or repair* 
ing it (q) ; and a tailor, upon clothes, for the price (r). 


Part V. — Equitable Lien. 

Sect. 1. — Definition and Nature. 

Equitable 20. An equitable lien may be defined as an equitable right, con- 
lien. ferred by law upon one man, to a charge upon the real or personal 

property of another, until certain specific claims have been satisfied. 
PUtinguiiiiGd It differs from an equitable charge insomuch as the latter is a 
from right founded on contract, whereas an equitable lien is founded 

Sar^ and principle of equity, that he who has obtained possession 

common law of property under a contract for payment of its value will not 
lien. be allowed to keep it without payment («) ,* but so far as regards 

their effect there is no distinction between an equitable lien 
and an equitable charge, and both are liable to be defeated 
under the Statutes of Limitation (t). 

An equitable Hen differs also from the common law lien in 
that the latter is founded on possession, and, except as modified 


{k) Judaon v. Etheridge (1833), 1 Cr. & M. 7^3; Scarf er. Morgan (1838), 4 
M. & W. 270, per Pabke, B., at p. 283. 

(/) Bevan v. Waiera (1828), 3 0. & P. 620; F&rih v. Simpaon (1849), 13 
Q. B. 680 ; Bce p. 6, ante, 

i m) Be Maiihewa^ Ex parte Ockenden (1764), 1 Aik. 236. 
w) Scar/e v. Morgan^ aiipra. 
o) Ridgway v. Leea (1866), 26 L, J. (cn.) 584. 

p) Blake v. NichoUon (1814), 3 M. & S. 167 ; sec Brook v. Weiitworth (1797), 
3 Anet. 881, as to lien of publisher on author’s copyright for disbursements. 

(9) Ex parte Shank (1764), 1 Atk. 234 ; Wooda v. BusaeU (1822), 6 B. & Aid. 
012; Re Strickland^ Ex parte Bland (1814), 2 Bose, 91. 

M Blake v. Nichdaon, aupra. 

\a) Mackretk v. Symmona (1808), 16 Ves. 329. Where the assignee of a bond 
debt charged upon real and personal estate has omitted to enforce pa^*ment out 
of the ]TOr£>onal estate, he is nevertbeloBs entitled to a valid equitable lien on 
the real estate (Justice v. Fooke (1887), 67 L. T. 868). The terms of a contract 
between the parties may, however, preclude the existence of lien (Dean v. 
Byrnea (1864), 13 W. E. 299). 

(<) Beal Property Limitation Act, 1874 (37 & 88 Viet. 0. 67), s. 8 ; see title 
Limitation of Aotions, pp. 33 et aea.^ poet, Tke distinction between the equitable 
lien and ^e possessory hen in tnis respect must be noted ; see p. 3, ante. 
For the distinction between an equitable lien and a charge upon land witHn 
the Beal Property Limitation Act, 1674 (87 4L 38 Viet o. 67), s. 8, and a simple 
contract debt within the limitation Act, 1628 (21 Jac. 1, c. 16), and the 
Mercantile Law Amendment Act, 1866 (19 d 20 Viet c. 97), s. 14, see Fames 
a, [1898] 2 a B. 223. 8ce also title Eorny, VoL XllL, p. 92. 
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by statute, merely confers a right to detain the property until pay- 
ment(u); whereas the former, which exists quite irrespective of 
possession, confers on the holder the right to a judicial saleO;). 

Sect. 2. — Vendor and Purchaser, 

Sub-Sect. l.-^VendorU Lien. 

21. A vendor of land (a) has an equitable lien on the land sold 
for the whole or part of the purchase-money until actual payment (h), 
even where the purchase-money is expressed to have been paid 
and received in the conveyance, when, in fact, it remains wholly or 
partly unpaid (c). The lien also extends to money advanced by an 
unpaid vendor for improvements (d), as well as to interest on such 
unpaid purchase-money or advances or such parts thereof as remain 
unpaid, from the time the lien comes into existence (e). 

It is immaterial to the lien whether the purchase-money is a sum 
in gross or an annuity on the life of the vendor (/), or is payable 
by instalments (^), unless a contrary intention is shown by the 
parties (/i). The lien may arise although the purchase-money is 
not payable until a future date, for instance, at a definite time after 
the vendor’s death (i), and is not defeated by an agreement that the 
purchaser shall not, without the consent of the vendor and the 
surety of the purchaser, lease or assign the property until the 
original purchase price has been paid (k). 

22. The vendor’s lien arises not only in the case of freeholds, 
but also where the property sold is of copyhold or leasehold 


See pp. 25, 26, post. 

See p. 27, post. 

As to sale of land generally, see title Sale of Lani^. 

HeaHe v. BoUlers (1604), Cary, 35 ; Chapman y. Tanner (1684), I Vern. 
Mackreth v. Symmons (1808), 16 Ves. 329; Lysaght v. Edivards (1876), 2 
Ch. B. 499, 506 ; Kettlewell v. Watson (1884), 26 Ch. D. 501, 0. A. ; ToUer/en v. 
Moore (1746), 3 Atk. 272; Coppin v. C<ppin (1725), 2 P. Wms. 291; Cmlyy. 
Callaghan (1842), 6 L Eq. E. 25 ; Hawkins y. Oardntr (1854), 2 Sm. & G. 441. 

(c) Saundtrs y. Learie (1814), 2 Ball & B. 509 ; Winter y. Anson {Lord) (1823), 
1 Sim. & St. 434 ; Jersey {Earl) v, Briton Ferry Floating Dock Co. (1869), 
L. E. 7 Eq. 409 ; Harrison v. Sovihcote {Vlb\\ 2 Ves. Sen. 389, 393; Austen 
y. Halsey (1800), 6 Ves. 475 ; Elliot y. Edwards (1802), 3 Bos. & P. 181. As to 
how far a receipt in a conveyance creates an estoppel, see title Estoppel, 
Vol. XIII., p. 371. A direction to the common agent of both parties to pay 
the vendor out of moneys due by the agent to the purchaser is not equivalent 
to payment and does not affect the vendor's lien {Wrout v. Dawes (1858), 
4 Jur. (n. 8.) 396 ; B ung y. White (1844), 7 Beav. 506). 
id) Be Baker and Harley^ Exports Linden (1841), 1 Mont. D. & De G. 428. 

(e) Bose v. WaUon (1864), 10 H. L. Cas. 672 ; Be Stucley, Stucley v. Kekewich, 
[1906] 1 Ok 67, 0. A, ; and compare Be Drax^ Savile v. Drax^ [1903] 1 Ch. 781, 
0. A. The usual rate of interest allowed in equity is 4 per cent. 

(/) Tardigy. Ecrughan (1769), cited 1 Bro. 0. C. 423 ; Bkhardsony. M;Causland 
(1817). Beat. 467; Clarke y. Boyle (1830), 3 Sim. 499; MaUhew y. Bowler (1847), 
6 Hare, 110 ; Bemitigfon y. Deverall (1795), 2 Anst. 660. 

(0) Nioes y. Fives (1880), 16 Ch. D. 649. ^ ^ 

(A) Duckland y. Pocknell (1843), 13 Sim. 406; Dmm v. Gay/ere (No. 8) 
(1855), 21 Beav, 118. 

(1) Winter y. Anson {Lord) (1828), 3 Buss. 4S8. 
m EUiU V. Eduards (18021 3 Bos. A P. IM. 
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tenure (0, or chattels (m), or personal property generally (n), and 
binds not only the purchaser, his heir, persons claiming under him 
as volunteers, and his creditors (o), but also those claiming upder 
him for value who have equitable interests in the property (p) 
or have acquired the legal interest with notice of the non-payment of 
the purchase price (g). 

23. The lien also arises in the case of the acquisition of land 
by a public company, either compulsorily or by agreement, for the 
purchase price (r), for compensation for severance when it forms 
part of the purchase-money (s), for damages for non-construction of 
accommodation works (a) and for the costs of an action for specific 
performance (5). On the other hand, a vendor has no lien for his 
costs upon the sum deposited by the company (c) when the condition 
of the bond has been performea (d). A railway company Belling its 
superfluous lands has probably no lien lor the price 


Sub-Sect. 2. — Purehaaer's Lien. 

24. A purchaser of land has an equitable lien, on the vendor’s 
interest in the land agreed to be sold, for all sums paid by him 


(l) Winder v. Anaon (Lord) (1828)« 3 Buss. 448, 492 ; Matthew v. Bowler (1847), 
8 Hare, 110; Elliot v. Edwarda (1802), 3 Bos. & P. 181. 

(w) Ik Vulcan Ironworka Co.^ [1888J W. N. 37 (trade macliinery). 

(n) Daviee ▼, 7'homaa, [1900] 2 Ch. 462, 0. A. ; Be Stucleyy Stucley v. Kekewich, 
[1906] 1 Oh. 67, 0. A. ; Collina v. CoUina (No. 2), Downea v. Doumea (1862), 31 
Beav. 346; Be Albert Life Aaaurance Co.y Ex parte Weatem Life Aaaurance 
Society (1870), L. R. 11 Eq. 164, 178. 

(o) Orant v. Milla (1813), 2 Ves. & B. 306, 309; Fawell v. Heelia (1773), Amb. 
724, 726 ; BlacJehum y. Gregaon (1786), 1 Bro. 0. C. 420. 

(^)) Unless the ciroumstaDoes are such as to ^ve the persons acquiring 
eqmtable interests a better equity than the vendor has ; see Bice v. Rice (1853), 
2 Drew. 73 ; title Equity, Vol. XIII., pp. 79, 80. 

(q) EUiot y. Edwarda y auvra; Ma^eth y. Symmona (180^, 16 Yes. 329 ; 

Qihbona v. BaddaU (undated), 2 Eq. Cas. Abr., 3ra ed., 682 ; y. Preawick 

(1755), 2 Ves. Sen. 622; Gator y. Pemhruhe (Earl) (1783), 1 Bro. 0. 0. 301; 
Harrxa v, (1889), 42 Oh. D. 79 ; Orant v. miUSy aupra; Bowlea y. Bogera 
(1800), cited 6 Yee. 95 ; and eee title Equity, Yol. Xin., p. 79. 

(r) WoLktry. TTore, Hadhamy and Buniingford Bail, Co, (1865), L. B. 1 Eq. 195 ; 
Wtncheater (Biahop) y. Mid-Hania Bail, w*. (1867), L. B. 6 Eq. 17; Wingy, 
Tottenham and itampatead Junction Bail, Co, (1868], 3 Oh. App. 740 ; MarahaU 
y. Scarborough and WkUhy Bail, Cb.,j[1889] W, lA, 73 ; Lycett y. Stafford arid 
Vttoxeter Bail, Co, (1872), L. B. 13 Eq. 261 ; eee also Be Stucley, Stucley y. 
Kekewkh, aupra. For the law relating to acquiring land by agreement or by 
compulsory purchase, eee title Oohfulboky IhjBOHASK of L.^n> Ajn> Ooic- 
FENSATION, YoL YI., pp. 57 et aeq, 

(s) Walker y. Ware, aadham, and Bunting/ord Bail, Oo,, aupra. 

(a) St, Germane (Earl) y. Oryatal Palaca Bail. Co, (1871), L. B. 11 Eq. 
568. 

(5) Wincheater (Biahtp) y. MidEante BaU. Co., aupra. 

(e) Under the l^de daueea Consolidation Act, 1846 (8 A 9 Yict. o. 18), 
B. 85; eee title Ooicfulsobt Pueghasb of Land and Compensation, 
Yol. YL, p. 103. Nor does the lien coyer the costs of a statutory arbitration 

(A Mx parte Stevene (1848), 2 Ph. 772; Be Noodh and Brecon Bait, Oo, (1874), 
Ch. App. 263. 

(e) Be Thackwray and Young*e Contract (1888), 40 Ch. D. 34, 
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tinder the contract on account of the purchase-money, together with Bkct. 2 , 
interest thereon (/), and such lien will extend to interest paid on Vendor and 
the^ unpaid balance of the purchase-money (g) and also to the costs Purchaser, 
of an action for specific performance (/t), as well as to the purchaser’s — 
costs of investigating title where a good title is not shown to the 
property contracted to be sold (t), including the costs of a summons 
under the Vendor and Purchaser Act, 1874 (k). In all these cases 
the lien is the same in effect as if the vendor had executed a mort- 
gage of the property in favour of the purchaser for the amount 
covered by the lien (1), But a purchaser has no lien for moneys 
paid by him under an illegal contract 

The lien is not lost by the purchaser, though he has destroyed Not lost by 
his right to specific performance by delay in completing the 
purchase, so that where a vendor has become bankrupt prior to 
completion the purchaser can still enforce his lien to the extent of 
his deposit (u). But a purchaser who obtains damages in lieu of 
specific performance is not, it seems, entitled to a lien for such 
damages (o). 

The lien is available also to a sub-purchaser, for what be has Sub- 
paid, where the original purchaser has resold before completion, pwrchwer. 
upon the interest which such original purchaser acquired by part 
payment of the purchase-money (p). 

When the vendor is a mortgagee selling under a power of sale, Fiduciary 
the lien does not exist against the mortgagor, but only against the vtndon. 
mortgagee to the extent of his interest in the property ; but if the 
vendor is a trustee, it may affect the interest of his cestui que 
trust (q) ; the lien will not, however, arise in favour of a purchaser 
from vendors known to him to be trustees who leaves part of the 
purchase-money in the hands of one of them under his abso- 
lute control and without the consent of the co-trustees or the 
beneficiaries (r). 


(/) Burgees Y. Wheats, A.-O.y. TfAca/c (1759), 1 Eden, 177, 211 ; WythesY. Lee 
(1866), 2 J'ur. (n. B.) 130; Westmacott v. Robins (1864), 4 De G. F. & J. 390, 
399, 0. A. ; Rose v. Watson (1864), 10 H. L. Gas. 672 ; Aberaman Ironworks 
V. Wickens (1868), 4 Oh. App. 101 ; Rodger y, Harrison, [1893J 1 Q. B. 161, 0. A.; 
Levy V. Stogden, [1898] 1 Oh. 478; Whitbread dk Co,, LUL Y, Watt, [1902] 1 
Oh. 835, 0. A. It seems that the purchaser may have a lien on an incomplete 
conveyance to him for the amount of his deposit {Oxenham y. Esdaile (1829), 
3 Y. & J. 262). 

(^) Rose V. Watson, supra, 

(A; MiddletonY, Magnay (1864), 2 Hem. & M. 233 ; Turner v. Marriott (1867), 
L. E. 3 Eq. 744 ; see title Specific Pehformance. 

(») Be Yeilding and Westbrook (1886), 31 Oh. I). 344 ; Kitton v. Hewett, [1904] 
VV. N. 21, . n ^ 

(k) 37 & 38 Viet. c. 78 ; see Re Fumeaux and Aird*s Contract, [1906] W. N. 
215. As to 'the purchaser's lien on his purchase-money paid into court for 
compensation for the vendor’s delay in giving possession, see Thomas v. Bwttm 
(1869), L. E. 8 Eq. 120. 

I Q Rose y. Watson^ supra, at p. 683. 
m) Ewing y. Oshcddiston (1837), 2 My. & Or. 53, 83, 
n) Levy y, Stogden, eupra. ^ ^ 

o) OomumU y. Henean, [1900] 2 Oh. 298. 305, 0. A. 
p) Aberaman Ironworks y. Wickene, supra, 

Wythes Y, Lee (1855), 3 Drew. 396. 

White y. Wak^d (1836), 7 Sim. 401. 
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Libn. 


Bict. f. 
Vendor and 
Purchaser. 

I*Topeity 
Affected bgr 
lien. 

Tnuiffer of 
lien. 


Partnership 

lien* 


26. The purchaser's lien, like the vendor’s lien, is not confined 
to land alone, but extends also to personal property (s) and attaches 
from the moment of payment, provided, of course, that the sale is 
not rescinded through the purchaser’s own default (t). * 

Sub-Sect. 3. — Tran$/er of Vendor* $ and Purchaeer*$ Lien, 

26. The benefit of the lien of a vendor or purchaser may be trans- 
ferred even by parol (a), but the assignee will take subject to any prior 
charge of a similar nature which may have been created by the incum- 
brancer (b), unless the latter be cognisant of, though not a party to, 
the assignment, in which case he would be taken to have acquiesced 
in the assignment and would be bound by it (c). On the bankruptcy 
of a party entitled to a lien, his interest therein passes to his 
trustee (d). The benefit of a lien may be assigned with the debt 
in respect of which it arises (e). 

Sect. 3 . — Partnership Lien, 

27. On the dissolution of a partnership by the death, bank- 
ruptcy, or retirement of a partner, the personal representative of 
the deceased, the trustees of the bankrupt, and the retiring partner 
respectively, and on the other hand the solvent or continuing 
partners, have a lien on the partnership estate for the satisfaction 
of all demands arising out of the partnership business prior to the 
dissolution (/), including consideration money paid under a part- 
nership deed obtained by misrepresentation or fraud (g\ or for 
allowances or payments agreed to be made on the dissolution (/»), 


(«) Swaineton v. daif (1863), 3 De G. J. & Sm. 658, 569, 0. A. (where the pur- 
chaser of an unfinished ship, to be completed by the vendor under a contract by 
which an advance made to him was to bo taken as part payment of the purchase- 
money, was given a lieu fur the advance as against the vendor’s trustee in 
bankruptcy); Winter v, Anson {Lord) (1828), 3 Buss. 488; Maiiliew y, Bowler 
(1847), 6 Hare, 110 ; Elliot v. Edwards (1802), 3 Bos. & P. 181. 

(() See p. 31, poet, 

(a) Dry den v. Froet (1838), 3 My. A Cr. 670; see also White v. Wakefield 
(1835), 7 Sim. 401 ; Barn v. Chrvof/io ( 1 839), 4 My. &Cr. 090 ; Morrell v, Wo' iten 
(1852), 16 Beav. 197. As to extinguishment of equitable lien, see p. 30, poet. 

(b) Porter v. Ilubbart (1073), 3 Eep. Ch. 43 [78]; Matthews v. I roZ^(;//n (1798), 4 
Ves. 118; Chambers v. Goldwin (1804), 9 Ves. 254; Mangles v. Dixim (1852), 3 
H. L. Oas. 702 ; Macclesfield {Karl) v. Fitton (1683), 1 Vern. 168 ; and compare 
title Choses in Action, Vol. IV., pp. 386 U seq, 

(c) Jamieson v. Enylish (1820), 2 Mol. 337. 

(d) Hudson v. Qranger (1821), 5 B. & Aid. 27. See title Bankeuftcy and 
Insolvency, Vol. II., pp. 159 rf seq, 

(«) Bull V. Faulkner (1848), 2 De G. A Sm. 772. 

(/) ireaf V, 8A*i/) (1750), 1 Ves. Sen. 239, 466; Skipp v. Harwood (1747), 2 
Swan. 586; Ex parte Williams (1805), 11 Vee. 3 ; Ex parte King (1810), 17 Ves. 
115; Kelly v, Hutton (1868), 3 Ch. App. 703 ; Harvey v. Crickett (1816), 5 M. & S. 
336 ; Hague v. Dandeson (1848), 2 iixoh. 741, per Paeke, B., at p. 745 ; Aberdare 
and Plymouth Co, v. Hankey (1^7), 3 T. L. It 493 ; see Partnership Act, 1890 
(53 & 54 Viet. c. 39), s. 39, and title Partneeship. It seems that there is 
no lien as between persons who are merely part owners {Be Leslie, Leslie v. 
French (18H3), 23 Oh. D. 552, 563) or co-adventurers {Re Boggs, Ex paHe Oemmel 
(1843), 3 Mont. D. & De G. 198); and see p* 20, post, 

(o) Mycock y, Beatson (1879), 13 Ch. D. 384 ; Binney y, Mutrie (1886), 12 App. 
Oas. 160, 166, P, 0. ; see Partnership Act, 1890 (53 & 64 Viet o. 39), s. 41, 

(h) Ex parte Rowlandson (1813), 2 Yes. A B. 172. The lien does not 
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lint this li6n 18 coofincd to tbo ftssots of tlio pftrtnorsbip oxistin*^ at 
the date of the dissolution (i). ° 

2B. The existence of the lien does not affect bond fide, pur- 
chasers or mortgagees of the specific assets of the partnership from 
a continuing or surviving partner (k ) ; but the purchaser of the 
share of a partner in the partnership takes subject to the lien (1). 


skjt. s. 
Partnership 
Lien. 

Extent of 
lien. 


Sect. 4 . — Lien for Expenditure on the Properly of Another. 


Sub-Sect. 1 . — In Oeneral, 


29. A person who has expended money for the benefit of Expenditure 
another, or on property in which he has no interest, has, as a rule, property 
no lien in respect of such expenditure against such other person or 
against the owner of the property (m). The maritime doctrine of 
salvage does not apply in such cases (n), and even where the 
person making the payment has an interest, a lien not expressly 
stipulated for can only arise by virtue of a trustee’s right to be 
indemnified out of the trust estate for expenditure in its preserva- 
tion (o), or by subrogation (p), or by reason of an incumbrancer’s 


liabilitieB not arising out of the partnership, such as private loans by one 
partner to another {Uyall v. Rowha (1750), 1 Ves. Sen. 348), but it extends to 
partnership moneys boiTowcd by one of the film {Mt^utrucvhiv. Royal Ej change 
Asauratice Co. (1728), 1 Eq. Cas. Abr. 8; Orojt v. Ryke (1733), 3 Wma 180). 

(t) Payne v. Hornby (1858), 25 Beav. 280. This view, however, is contrary to 
that held by Lord Hardwicke, who in two cases arising out of the same trans- 
action decided that the lien of a partner on dissolution was not liinitod to 
the stock brought in, but extended to everything coming in lien during the 
continuance or after the determination of the partnership {Shipp v. Harwood 
(1747), 2. Swan. 686 ; Weat v. Skip (1760), 1 Ves. Sen. 239, 244, 456) ; and see 
Pennell v. DeffeU (1853), 4 De G. M. & G. 372, 0. k., 2 >€r TuiiNEit, L.J., at p. 388 ; 
and title Partnership. In Stocken v. Dawaon (1848), 17 L. J. (cn.) 282, 286, the 

^^*^) Re^angmeofila Truata (1865), 7 De G. M. & G. 353, C. A. ; Re Bourne^ 
Bourne v. Bourne, [19061 2 Ch. 427, C. A. 

(f) Cavander v. Baited (1873), 9 Oh. App. 79. 

(m) Burridge v. Row (1842), 1 Y. & 0. Ch. Cas. 183; Tra/ft> v. Smith (1882). 
21 Ch. D. 243, 0. A.; Re Leslie, Leslie v. French (1883), 23 Ch. D. 652; 
Falcke v. Scottish Imperial Insurance Co. (1886), 34 Ch. D. 234, C. A . ; Strutt v. 
Tippett (1890), 62 L. T. 476, 0. A. ; see, however, Re Pike, Burke v. Burke (1888), 
23 li. B. Ir. 9, and Peruvian Ouano Co. v. Dreyfus Brothers & Co. (1887), reported 
[1892] A. C. 170y n., per Lord Macnaghten, at p. 174 (as to cases of trover 
and trespass where the owner has been required by the court to make an allow- 
ance in respect of the expenditure); compare Hooper v. Cotjke (1856), 26 L. J. 
(ch.) 467 (no lien for moneys expended in repair of dilapidate premises by 
owner of rentcharge as against owner of subsequent rentchurge). 

(n) Falcke v, Scottish Imperial Insurance Co., aupra; Murray v. Pinkdt (1846), 
12 Cl. & Fin. 764, H. L. ; Burridge v. Row, supra, per Knight Bruce, V.-C., 
at p. 191 ; Clack v. Holland (1855), 19 Beav. 262, per Komilly, M.B., at p. 277 ; 
Harlfort v. Jonea (1698), 1 Ld. Baym. 393; Nicholaon v. Chapman (1739), 2 
Hy. BL 264; Caatellain v. Thompson (1862), 13 C. B. (n. s.) 105; Aitchison v. 
Lohre (1879), 4 App. Cas. 766. As to salvage, see title Shipping and Navigation. 

(o) ^ title Trusts and Trustees, and p. 21, post. As to the hen of 
trustees and members of committee of a club on the property of the club, 

see title Equity, Vol. XIII., 
563. For the application of 
the doctrine to suretyship, see title Guarantee, Vol. XV., pp. 609 ei a§^, ; ana 
we iHd,, pp. 622, 623. 


see title Clubs, Vol. IV., p. 419. 

(p) As to the doctrine of subrogation generally, 

V\ lilQ. TmraTTTS a W/VD T). 
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Lie^. 


to add to his charge money properly expended on Ins 
Uen for security (q). 

Expenditure Thus a tenant in common has no lien against the share of hij co- 
on the tenant for payments made for the benefit of the estate (r), nor one 
IVopertyof owner for money lent to another («), nor a tenant for life as 
against the remainderman (t), nor a bankrupt for premiums paid on 
Examples of a life policy after the bankruptcy as against his trustee in bank- 
ruptcy (f/), nor a firm against property purchased by one partner and 
expem ore. out of the partnership money (a), nor a person who has 

expended money on property which he has bought without a title (/^), 
nor a solicitor who has lent money in the name of his client, who is 
an executor, to pay off a debt on the testator’s estate (c), n9r a guar- 
dian who has discharged an incumbrance on an infant’s estate (d), 
nor a subsequent mortgagee as against a prior incumbrancer (e). 
Mortgagor’s Expenditure by a mortgagor on the mortgaged property does 
lien. not give him a lien on it in priority to the mortgagee (/). 

Thus a mortgagor who pays a premium on a policy acquires 
no lien against the mortgagee {g), nor does a mortgagor of renew- 
able leaseholds who buys the reversion acquire a lien for the 
purchase-money as against the mortgagee of the lease (h), and 


{q) He Leslie, Leslie v. French (1883), 23 Ch. 1). 652 ; Clack v. Holland (1855), 
19 Beav. 282; Oill v. Ihwning (187j0» 30 L. T. 157 ; and see p. 21, and 
the cases cited in title Insurance, YoL XVII., pp. 647, note (w), 663, note (/). 
As to the position of a mortgagee in this respect, see title Mortgaoe. 

(r) Exi^rte (1813), 2 Ves. & B. 242; Lie Nicholson, Ex parte Harrison 

(1614), 2 Eose, 76 ; He Drury and Hudson, Ex parte Leslie (1833), 3 L. J. (bcy.) 4 ; 
Qreen ▼. Briggs (1848), 6 Hare, 395, 401; Kay v. Johnston 21 Beav. 

636, ovemiling Doddington ▼. IJallei (1760), 1 Yes. Sen. 497 ; and see Leigh v. 
Dickeson (1884), 15 Q. B. D. 60, 0. A. ; Johnson v. Wild (1890), 44 Ch. D. 146 ; but 
in partition actions allowance can be made for such improvements ; see titles 
Equity, VoL XIII., p. 41 ; Partition. 

(s) Kay T. Johnston, supra, 

(f) Caldecott v. Brown (1842), 2 Hare, 144; Pennell v. Millar (1857), 23 Beav. 
172 ; Flouer v. Uankes (1869), L. 11. 8 Eq. 116 ; Norris v. Caledonian Insurance 
Co, (1869), L. B. 8 Eq. 127 ; unless he makes his advances at the request of 
the trustees of the settlement (Todd v. Moorhonse (1874), L. B. 19 Eq. 69). 

i n) Tapster v. Ward (1909), 101 L. T. 503, C. A. 
a) Walton y. Butler (1861), 29 Beav. 428. 
bj Hidgway v. Roberts (1844), 4 Hare, 106. 
c) Christian v. Field (1842), 2 Hare, 177. 
d) Booper v. Eoles (1106), 2 Vern. 480. 

«) Re Ptmer's Policies, [1899] 1 1 . B. 6, 0 , A. ; Landmoners West oj England 
and South Wales Land Drainage and Inclosure Co, v. Ashford (1881), 16 (3h. D. 
411, 433. There are, however, certain exceptions in favour of a person who 
advances money to save property from destruction for the beneht of all who 
are interested in it In AnwU v. Bryan (1846), 2 Jo. & Lat. 763, Suoden, L.C., 
said, ** There sxe oases in which the oourt has properly given a salvage creditor 
priority over all other inoumbranoers.” See also Shearman v. British Empire 
Muiuai Life Assurance Co, (1872), L. B. 14 Eq. 4, overruled by Falcke v, Scottish 
Imperial Insurance Co, (1686), 34 Oh. 1). 234, C. A. ; and note (a), p. 22, post 
(f) Lanyton v. Langton (1856), 7 Be Q. liL & G. 30, 41, 0. A. ; Saunders v. 
Dunman (1878), 7 Ch. D. 825 ; Breiv v. Josolyne (1887), 18 Q. B. B. 690, C. A. 

(g) Falcke v. Scottish Imperial Insurance Co,, supra ; Norris v. Caledonian 
Insuranee Co. (1869), L. B. 8 Eq. 127. As to the I'espective rights of amortgagee 
and mortgagor to tne proceeds of a policy of insurance against fire, see tude 
iNSUBANOB, Yol. XVH., p. 522 ; OonveyanoiDg and Law of Property Act, 1881 
(44 & 45 Viet. c. 41), s. 23 (4) ; Garden v. Ingram (1852), 23 .L. J. (oH.) 478» 

(A) L^gh T. Burnett (1885), 29 Ch, B. 231, 
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the liquidator ol a company who, under the sanction of the court, 
spends money to secure a fund which the company has mortgaged, 
acquires no lien as against the mortgagee for the money so 
spent (»)• 

30. In certain cases a person who has expended money on pro- 
perty under the erroneous belief that he is entitled to or has an 
interest in it will be allowed a lien (k). So a person who takes 
goods out of pawn at the request of the owner has a lien on the 
goods for the moneys advanced to get them out of pledge (0, and 
where the owner of property stands by and allows a person to 
spend money thereon in the expectation that he will receive the 
benefit of it such person is entitled to a lien (m) ; but no lien in such 
ease will arise wless it can be shown that the owner knows that the 
stranger is acting in the belief that he has a title, and further that 
such belief is founded on an erroneous impression of facts (n). 

Sub-Sect. 2 . — Trustees and Incumhrancerg. 

31. Where trustees and incumbrancers, and even in some cases 
creditors, though their debts be disputed (o), and limited owners (p) 
have made payments for the redemption of property, or for fines on 
renewal of leases or other payments to save property from destruc- 
tion, for the benefit of all persons interested in its preservation, a lien 
will arise in their favour for the amount of the expenditure against 
the property in priority to all other claims (g). In the case of a 
tenant for life who has made such payments it makes no differ- 
ence whether the trustees of the settlement could or could not have 


(f) Lee and Chapmnn'e Case (1886), 30 Ch. D. 210, 226, 0. A. ; and hoo /«V 
Ormerodf Grierson rfe Co., [1890] W. N. 217. 

{k) Neesom v. Clarkson (1846), 4 Hare, 97 (husband and wife) ; lAuilmv v. 
OrnyaU{W12\ 11 Price, 58 (intending purchasfir); MiddJdnn v. May nay (1804), 
2 Hem. & M. 233 (intending lessee) ; see Rennie v. Young (1868), 2 Do (1. & J. 
136, 0. A. 


(0 Janes v. CZt/ (1833), 6 0. & P. 660, 

(m) Unity Joint Stock Mutual Banking Association v. King (1868b 25 Bnav. 72 ; 
see, nowever, an instance to the contrary, Millard v. Harvsy (1864), 10 Jur. 
(n, 8.) 1167. 

(n) East-India Co, v. Vincent (1740), 2 Atk. 83; Dana y . Spurrier 7 

Vee. 231; Beaufort (Duke) ▼. PatrieJe (1853), 17 Boav. 60; Dillwyn v. I.lvioihin 
(1862), 4 De G. P. & J. 617; Jlamsden v. Dyson (1866), L. 11. 1 H. L. 129; 
Plimmer v. Wellington Corporation (1884), 9 App. Cae. 699, P. 0.; Fah kf y, 
Scottish Imperial Insurance Co, (1886), 34 Ch. D. 234, 242, C. A. For the law 
on this subject as between husband and wife, see title Husband and Wife, 
Vol. XVI., p. 403. 

(o) ManjUme v. BaU and Bratm (1688), 2 Vem. 84 ; I>acon v. MertMa {h'iii), 
3 Atk. 1 ; Hamilton y. Denny (1809), 1 Ball * B. 199 ; Jmiea v. J'mei (l«4(i), >, 
Haw, 440; Felherttone v. mchell (1846), 9 L Bq. B. 480. See, howovw, 
the ohseryations in Be LesHct Leslie v. /'VcwcA (1883), 23 Ch, D. 662, 664. As 
to trustees generally, see title Trusts and Trustees; and as to incum- 
brancers, see title Mortgage. 

(p) Todd V. Moorhouse (1874), L. R. 19 Eq. 69 ; see note (f). P* 20, ante, 

(?) Sea Oleary t. MeAndreu,, (1803), 2 Moo. P. 0. C. (m. y 216, ^ Urd 
Eimosdown, et p. 235 ; Re Nepean'* Settled Eetate, [1900] 1 L B. 2 J8 : Hope 

V. S'iuter (1709), 2 Eq. On*. Abr. 690; Anyell v. Bryan (1845), 2 Jo. A IM. 763; 
•se also note («), p. 20, ante. 


Sect. i. 
Lien for 
Expenditure 
on the 
Property of 
Another. 

Examples of 
lien by 
expenditure. 


Trustees* and 

mortgaffees’ 

lien. 
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Lien. 


Hect. I. raised the money by other means (r). But a trustee of a policy 
Lien for who makes or obtains such advances can neither obtain nor create 
Expenditure such a lien, if he is, or in the due performance of his trust ought to 
on the be, in possession of funds applicable for the purpose (<). 

Property of married woman who, out of her separate estate, has paid the 
Another, premiums on policies effected as a provision under her marriage 

settlement has a lien for such payments (t), and the assignee of a 
policy has a lien for the premiums paid after the assignment, 
together with interest thereon, as against persons who have 
established a prior interest in the policy (a). 


Manager*! 
and agent's 
lien* 


West Indian 

fftstates. 


Sub-Sect. 3. — Manager$t Agents^ and Consignees* 

32. An equitable lien in the nature of a salvage lien is 
allowed to managers, whether they be part owners or not, of 
works or estates, for expenses properly incurred and advances made 
in the working or management of them (b). 

In the management of West Indian estates, consignees and agents 
have a lien on the estate for advances made for the immediate pur- 
poses of the estate (c), or for the interest on incumbrances (d); and 
this lien is independent of any particular course of dealing between 
the parties («). Moreover, in the absence of mala fides^ mere 
injudicious or wasteful management by the manager appointed by 
the consignee will not affect the lien (/). The lien extends as well 
to the manager of the estate abroad as to the consignee at home of 
the produce (g), and whether they be appointed by the owner or 
trustee of the estate or by the court (ft); and, when appointed by 
the court, they are entitled to such lien in the capacity of manager 
as well as in that of an officer of the court (t). Where, however, 
the estate is incumbered, no lien will arise in favour of the owner, 
nor, as a rule, in favour of the manager, for such advances (k) 


Ir) Todd V. Moorhouse (1874), L. R. 19 Eq. 69. 

(s) Clack V. Holland (1864), 19 Boav. 262, 276; and see Re Regent's Canal 
Ironworks Co*^ Ex parte Orissdl S Ch. 1). 411, 0. A. 

(0 Jiiirridge v. Row (1844), 13 t. J. (on.) 173. 

[a) West V. i?€i<i(1843), 2 Hare, 249 ; (Jill v. Downing R. 17 Eq. 1510 ; 
aiul »ee note (e), p. 20, ante, 

{(>) Scott v. Nesbitt (1808), 14 Ves. 438, per Lord Eldon, L.C., at p. 444 : 
Sat/ers v. mitjield (1829), 1 Knapp, 133, P. C. 

(c) Scott Y* Nesbitt, supra ; Fraser v. Burgess (1860), 13 Moo. P. C. C. 314; 
Sayers v. WhiifiM, supra; and see Re Tbxirp (1852), 2 Sm. & G. 678, n., per 
I.ord St. Leonards, L.O. 

(e/) He Qreatheed, Ex parie Davis and Boddington, Ex parfe Chapman (1869), 
Cast, West Indian Incumbered Estates Acts, 2nd ed., 219 (also reported 
3 Sol. Jo. 644). As to the power of sale of a conveyance of a West Indian 
estate, see p. 28, post, 

U) Simond Y, Jlibbert (1830), 1 Russ. AM, 719, 

(/) Re Harriott, Ex parte Fengelley (1863), 8 L. T. 854, 

(if) Fraser y, Burgess, supra ; Bertrand y. Davies (1862), 31 Beav. 429. Of 
course the contract may be inconsistent with such a lien {Re Leith's Estate, 
Chambers y. Davidson (186G), L. R. 1 P. 0. 296 ; see p. 9. ante. 

{h) Scott y, Nesbitt, supra; Bertrand y. Daviee, supra; Daniel y. Trotman 
(1 863), 1 Moo. P, 0. 0. (n. b.) 123 ; Fraser y. Burgess, supra. 

(f) Morison y. Morism (1866), 7 De G. M. A G. 214, C. A. ; Fraser y. Burgess 
supra; Farquharson y. Balfour (1836), 8 Sim. 210. 

(A:) Re Qreatheed, Ex parte Qreath^ (W* 8*), Ex parte Qreatheed (John), 
Ex parte Fraser (1B69), Oust, West Indian Incumbered Ekates Acts, 2nd eA, 236, 
As to the oonsi^ee’a or manager’s claim when the estate is managed by tha 
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M against the incumbrancers, unless the latter have 
the payments by the manager (1). 


acquiesced in 


Sect. 5.~Tru8tee’s Lim for Costs. Charges, and Expenses. 

33. A trustee has an equitable lien on the trust estate for monev 
properly ex^nded thereon (a), and, where the trust estate consists /f 
a fund, such hen will not be lost where the fund to which it attaches 
IS ordered to be paid into court (6). A trustee who successfully 
defends an action brought for the purpose of setting aside a sottle- 
ment has a lien for his costs against the trust estate notwithstandin<T 
mat the settlement, though originally valid, becomes void under the 
Bankruptcy Acts (c), but a trustee has no lien for such costs if tho 
defence to such an action is unsuccessful (d). 


6»ct. 4 . 
Lien for 
Expenditure 
on the 
Property of 
Another. 

Trustees. 


Sect. 6. — Solicitor's Equitable Liens 

34. A solicitor is entitled not only to a common law lien for Solicitor* 
his charges upon documents in his possession belonging to his 
clients, but also to a lien of an equitable nature upon the fruits of 
judgments or orders obtained by him in favour of his clients in the 

suit in which he was employed for his costs in that suit (e). 

Sect. 7 . — Maritime Lien, 

35. The maritime law admits the validity of an equitable Maritimi 
lien, and if reasonable diligence be used and the proceeding be bond 

fidef such lien will not be discharged by the sale of the ship, but 
may be enforced against purchasers without notice (/). 

Sect. 8. — Miscellaneous, 

Sub-Sect. 1. — In Cases of Waste, 

36. Where a person, who has but a limited interest in an estate, WaKta 
has committed waste, a lien arises for the amount of the injury 

court, see Moriaon v. Moriaon [\%bb)y 7 De G. M. & O. 214, C. A.; v. 

Thimipaon (1862), 30 Boav, 542 ; He Tharp (1852), 2 Sin. & G. 578, ii. ; Fur- 
quharaon v. iSal/uur (1836), 8 Sim. 210; Hhato v, Smij'Svu 1 Y. iV (\ 

Oh. Cas. 732 ; aod as to the eff»^ct of a manager ’s lieu as against a itMuuimier- 
inan, see V. Davies (1862), 31 Beav. 420; iScoU v. Ftsbdt (1808), 14 

438, 2 >cr Lord Eldon, L.O,, at p. 442. 

{1) Fraser v, Dimjeas (1860), 13 Moo. P. C. C. 314; IJerirand v. Dacm, Hupnt, 

(a) Darke v. WilUamawx (1858), 26 Beav. 622 ; Staular v. Kt ann, Fratts v. 

Staniur p886), 34 Oh. D. 470; Dadgelt v. Dudyettf p805] 1 Ch. 202. Tlior(3 is 
no lien for costs incurred by reason of a breach of tru.-ot uuauthojised by the 
cestui gue trust {Leedham v. Chawner (1868), 4 K. & J. 458). 

(b) Bleukiusop v. Foster (1838), 3 Y. & (J. (ex.) 205. 

(f) Re Holden, Ex parte OJficial Rtceiver (1887). 20 Q. B. II. 43 ; and see titles 
Bankkuptcy and Insolvency, Vol. II., pp. 275 tl tetj. ; PiiArnuLENT and 
Voidable Conveyances, Vol. XV., p. 91. 

(d) Jte Da/terfoorth, Ex ftarte Huasell 19 Ch. T>. 588, 602, C. A. ; 7te IJolden, 

Ex parte Upu ud su/tra, See, further, title Tuusts and Thustekh. 

(e) IVehk V. Hole (1779), I Dong. (k. B.)238; Mackenzie v, Mwkhdceh t.1801), 

64 L. T. 318 ; and swe lie CockreWs Estate, [1911] 2 Ch. 318. For the various 
liens to which solicitors are entitled, see title Solicitors. 

(/) Thx Kong Magnus, [1891] P. 223; liartner v. lldl. The Bold Bncclrugh 
(1851), 7 Mo<j. R 0. 0. 267 ; Tatharn v. Andree (1863), 1 Moo. P. C. C. (n, ».) 

386; The Earopa> 9 Jur. (n. s.) 699; The Kgmph (Ibbit), Sw. 86; The ' 

FairiHfrt (1882), S P. D. 48; and see, further, Utlo SiiirriNU and Navioation. 
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r»c't. 8. against the profits receivable by him daring his term, in favour of 
Miscal- the remainderman, unless there has been collusion between the 

la neoix s. latter and the limited owner, and this lien is effective even against 

incumbrancers of the limited interest, though their securities were 
effected before waste was committed (g). This principle also applies, 
in the case of a trustee or executor who commits waste, and such 
lien, against any interest he may have under the will, is preferred 
to the right of his mortgagee (fe). 

Scb-Sbct. 2. — In Cases oj Misappropriation, 

37. A mortgagee by deposit of deeds, from whom the mortgagor 
priation. obtains possession of some of the deeds without the former’s 
consent, has a lien on all the deeds to which the debtor was entitled 
at the date of the deposit, and it is immaterial whether the deeds 
were left in the mortgagor’s custody as the solicitor of the mort- 
gagee or otherwise, or whether the recovery of the deeds was 
accidental or improper (i). 


Sub-Skct. 3. — Covenants to Settle Specific Property, 

Covenants to 38. Following the maxim that equity regards as done that 
which ought to be done (j), an equitable lien is raised in favour of 

property. covenantee where a covenantor binds himself to charge property 

or the income of property already in his possession (A), or such as 
he may thereafter acquire of a specific kind, or such as may be 
derived from a specific source (f), or such as he may point out by 
a subsequent instrument as that which was intended to be 
charged (m) ; and the result is the same although the property is 
not in possession, where the covenant or agreement is founded on 
valuable consideration (n). Where the covenant is to make a charge 
at a future time, when the covenantor will be in possession of lands 
acquired for the very purpose of the charge, a lien will arise against 
them (o), and where the covenant is to pay money to trustees to 
be laid out in the purchase of lands, or to purchase and settle 
lands, and the covenantor purchases lands but settles neither them 
nor pays the money, the lands will be taken to have been purchased 


(i?) PTiggs V. Oxford (Earl)^ Beavan ▼. Oxford (Earl) (1863), lJur. (n. 8.) 817 ; 
and seo title Settlewents, 

(A) Morris v. Livie (1842), I Y. & 0. Oh. Gas. 380 ; Cole v. Muddle (1862), 10 
Haro, 186; Barnett v. Sliejield (1862), 1 De G. M. & Q. 371 ; see also Dowse v. 
Gorton^ [1891] A. 0. 190. For the lien on the share of a defaulting executor in 
his testator's estate, see title Executors and Administrators, YoL XIY., 
p. 271. 

ft) Mason v. Morley (1865), 11 Jur. (n. s.) 469. 

If) See title Equity, Vol. XlII., p. 73 ; and as to the dootiine of performance, 
see %hid,t pp. 139, 140. 

(k) Legard v. Hodges (1792), 1 Yes. 477 ; Bavenshaw ▼. HoUier (1834), 7 Sim. 3. 

\l) Metcalfe v. York (Archbishop) (1836), 1 My. A Cbr. 647 ; Lyde v, Mynn 
(1833). 1 My. A K. 683 ; BvXler ▼. hunkett (1860), 7 Jur. (w. 8.) 873. 

(m) Watson v. Sadleir (1829), 1 Mob 686. 

(n) Re Lucan (Earl), Hardinge ▼. Cohden (1890), 46 Oh. D. 470; Tew v. 
Winterton (Earl) (1792), 3 Bro. 0. C. 489, 493 (bond in ante-nuptial settlement 
to convey sufficient real estate to secure the wife a certain annuity in lieu of 
dower) ; Prebble v. Roghuret ( 181 S), 1 Swan. 309, 321 (aute-nuptial bond to settle 
propeHy which the husband mignt become seised of). 

(o) Wellesley v, Wellesley (1839), 4 My. A Or. 661, 



rART V. — IIXJUITABLE LlEN. 


S5 


in performance of the covenant and will be subject to a lien in Sscr. 8. 
favour of the covenantee (j>), Miscel- 

S9. A covenant to convey lands of a certain value to the uses of ^Mieons. 
a settlement does not create a lien on lands to which the covenantor Cnaes whei« 
was equitably entitled at the date of the covenant, though actually wriiie*i 
conveyed to him afterwards (r/). 

A simple covenant or agreement to charge land does not create a 
lien upon the covenantor’s real estate where no particular land is 
mentioned, nor where the agreement is only for a personal security 
with power to call for a real security, nor where it otherwise appears 
to be intended to rely only upon the covenant (r), nor where there 
is no consideration («). So that a covenant or promise in writing to 
give a security by mortgage, or to sell lands when re(}uired (t), or a 
mere covenant to settle lands of a certain value (w) or at or within 
a certain time, does not create a lien in favour of the covenantee or 
promisee. Nor will a lien arise where the settlement contains only 
a power, and not an express trust, to purchase lands, nor on a 
covenant by a husband to settle (r). 


Part VI. — Enforcement of Lien. 

Sect. 1 , — Legal Lien, 

40. Legal or possessory liens merely confer on the holder of the Remeriieg in 
goods or chattels in respect of which they are claimed a passive right ' 
to detain such goods or chattels until the debt is paid (a), and 
cannot be enforced by sale of the property held, although there 
may be expense incurred in its retention ; a person who chooses 
to insist on his right of retainer may do so, but he has no 
further right, and must put up with any inconvenience which 
the retention may entail (6). The holder of the property, as a Retftiner » 
rule, is not permitted to make any claim for the use of the place in the only 

{p) Sowden v. Sowden (1786), 1 Bro. C. C. 682; Lechmere v. CarUsIe {Karl) 

(1733), 3 P. Wme. 211; Wilcocka v. WUcchIcs (flOG), 2 Vern. 558; Tonhe v. 

HoBtinga (1689), 2 Vem. 97. 

(5) Gardner v. Townahend {Marquis) (1816), Coop. O. 301 ; and see title 
Equity, VoL XIIL, p. 140. 

(r) Collwa V. Plummfr (1709), 1 P. Wms. 104. 

(«) Re Lucan (Earl), Hardinge v. Cohden (1890), 46 Ch, D. 470; and see titloH 
Equity, Vol. XiTI ., pp. 97, 98 ; Gifts, Vol. XV., pp. 428 et seq. 

(0 WUliama v. Lucaa (1789), 2 Cox, Eq. Cas. 160; Berringtou v. Evan a (1839), 

3 Y. & G. (EX.) 384. 

(m) Fremoult v. Dadtre (1718), 1 P. Wras. 429 ; MorningUm v. Keane (1858), 2 
De G. & J. 292 ; and see Re Banheq Brook Goal Co,, Re Radley and Bramall 
(1871), L. E. 12 Eq. 472. 

(nj Bench v. Lenrh (1805), 10 Vea. 51 !• 

i a) See p. 2, ante, 

b) Jones v, Pearle (1723), 1 Stra. 666; Ex parte Shank (1764), 1 Atk. 2W ; 

<nark T. OUbeH (183d\ 2 Bing. (H. 0.) 343, 366; y. Awn, (1840), « 

1C. ft W. 36 i Thamet Iron Work, Co. y. Patent Derrick Co. (1860), IJohu. ft H. 

#3 ! MuUituir y. Florence (1878), 3 a B. D. 484. 0. A, ',Boiony. Mand (1839), ^ 

4 My. ft Or.SM ; Mokeworth y. Bobbint (1845), 2 Jo. & Lat. M8 ; 

(1861), 1 De O. M. ft O'. 16, 23, 0. A. ; Lickbarrow v. Mamm (1793), 6 Eitht, 

21, n., H. L., per Bxnxjat, J., at p. 24, n. 
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SioT. 1. which it is detained, or otherwise for keeping it (c), and it makes 
Legal Lien, no difference that, by advertisement or otherwise, he notifies the 
owner that such a claim will be made unless the goods are removed 
and such expenses paid on or before a stated time. Any money 
paid by the owner under protest, in satisfaction of such claim, in 
order to regain possession of the goods, may be recovered by 
action (d). It follows, therefore, that if the holder sells the goods 
he will be liable to the owner in trover for their value ; and this 
principle applies in the case of a solicitor s lien upon his client’s 
papers, though a general lien(e). 

BxcepUoni. There are, however, certain exceptions, as in the tea trade, 
where it is the custom for the vendors to be paid partly by an 
immediate deposit, while the vendor retains the tea or the warrants 
which represent it, and on non-payment of the balance to sell it and 
charge the purchaser with any deficiency, together with interest 
and other charges (/). 


(e) As to animals, see title Animals, Yol. L, p. 387, and p. 3, ante. As to 
an innkeeper’s liability to feed a guest’s horse, see title Inns and Innkeepebs, 
Vol. XVII., p. 324. 

(<i) Somes y. British Empire Shipping Co, (1860), 8 H. L. Cas. 338 ; Bruce t. 
Everson (^1883), Cab. & El. 18 ; Dimsdale y, London and Brighton Rail, Co. (1862), 
3 P. & P. 167, 169, n. Lord Ellenbobough, C.J., however, in Hartley v. 
Hitchcock (1816), 1 Stark. 408, seems to have thought that a right to sell would 
arise in such cases where a reasonable time and notice to remove the goods 
had been given, and there are authorities to support such a right in favour of 
innkeepers, prior to the statutory right to sell oonfeiTed by the Innkeepers 
Act, 1878 (41 & 42 Viet, c, 38), s. 1), said by some to be confined by custom to 
London and Exeter, and by others to be a general right (see the judgment of 
Page Wood, V.-O., in Thames Iron Works Co, y, Fatmit Derrick Vo, (I860), 1 
John. & n. 93) to sell a horse to defray the expenses of its keep, wheu on the 
reasonable appraisement of four neighbours it has been found to have eaten its 
lull value. 

(«) Clark y. Oilbert (1835), 2 Bing. (n. o.) 343. As to a solicitor’s statutory 
lien and his right to enforce it, see title Solicitous. 

(/) Re Tate, Ex parte Moffatt (1841), 2 Mont. D. & De G. 170. There are 
also certain other exceptions to the general rule where power to sell g^ods 
subject to a lion is given by statute, «.</., the liens of (1) innkeepers, enforceable 
by sale under the Innkeepers Act, 1878 (41 & 42 Viet. c. 38), s. 1 (see title 
Inns and iNNKEKrEUS, Vol.* XVII., pp. 326, 327) : (2) earners, enforceable 
under the Railways Clauses Consolidation Act, 1845 (8 & 9 Viet. c. 20), s. 97 ; 
and see Great Western Rail, Co. v. Sharmun (1892), 61 L. J. (q. b.) 600, where 
it was said that a passive lien, being an imperfect remedy, could not be meant 
when i^ven by Act of Parliament to be the exclusive remedy. See also, as to 
a carrier’s right to sell on non-payment, Field v. Nevnt&rt, Abergavenny and 
Hereford Rau, Co, (1858), 3 H. & N. 409 ; North y, Lonwm and North Western 
Rail, Co, (1863), 9 Jur. (N. 8.) 897 ; Ivens y. Great Western Rail. Co. (1889), 
63 J. P. 148 ; Wallis y, London and South Western Rail. Co, (1870), L. R. 5 
Exch. 62 ; disapproved in Caledonian Rail, Co. y. Guild (1873), 1 R. (Ct. of Sess.) 
198 ; Manchester, Sheffield, and Lincolnshire Rail, Co. y. North Central Wagon 
Co, (1SS8), 13 App. Cas. 554 ; and as to the obligation of cari’iers to keep 
goods for a reasonable time, see title Cabriebs, Vol. IV., p. 93 : (3) shipowners, 
enforceable under Merchant Shipping Act, 1894 (57 •& 58 Viet. c. 60), ss. 495 — 
601, which extends to a wharfinger’s or warehouseman’s claim for rent, rates, 
and other charges due in respect of any goods deposited by the shipowner with 
notice that the goods so d^osited are subject to a lien ; and see title 
Shipping and Navigation. Eor form of notice to wharfinger to exercise lien 
for freight and other charges under the Merchant Shipping Act, 1894 (57 4t 58 
Viet. c. 60), see lilnoyolopsedia of Forms and Precedents, Vol, IV., p. 127 : 
(4) vendors of diattels, enforceable under the Sale of Goods Act, 1893 (57 & 58 
Vict. 0 . 71), S3. 39, 41, 42, 43 ; and see title Sale of Goods : (5) dock companies. 
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All persons entitled to general or particular liens may exmesslv 
stipulate for a power of sale and prescribe the terms of sale in 
the event of the lien remaining unsatisfied after a certain date- 
there is nothing to prevent parties from attaching such conditions 
at the time the lien arises {g). 


Sect. 2.— Equitable Lien. 

41 . A vendor’s lien and other liens upon real estate, are enforce- 
able by sale(/t), but not until they have been established by 
a judgment of the court (i) binding the persons affected by the 
lien (*:)• An exception to this general rule, however, exists in the 
case of trust property, for a lien against a trust estate is not 
enforceable if the effect of a sale would be to destroy the object of 
the trust (f). Where a purchaser becomes bankrupt before pay- 
ment of the purchase-money, the vendor may nevertheless enforce 
his lien by a resale, and if the proceeds after payment of the 
proper expenses be insufficient to discharge the original purchase- 
money, he may prove against the bankrupt’s estate for the 
balance (m). 

The lien of an unpaid vendor also gives him the allernative 
right to rescind the contract and recover possession of the land (n), 
but he cannot enforce it by foreclosure (o). 

42. The lien may be enforced against land taken by a public 
company, even though the undertaking for which the land was 
acquired is in active operation and an interest therein has been 
acquired by the public {p) ; and it seems that the court may, upon 
the application of a vendor, restrain the company from continuing 

enforceable under the Harbours, Docks, and Piers Clauses Act, 1847 (10 & 11 
Viet. c. 27), 8. 45 ; and see Dresser v. Bosanquet (1862), 4 J3. & S. 460, and title 
Watebs and Watebcoubses. 

(y) See, the Sale of Goods Act, 1893 (56 & 67 Viet. c. 71), s. 48 (4) ; 
Lamonti v. Davall (1847), 9 Q. B. 1030 ; and title Sale of Goods. 

(/*) V. Buotli (1830), 1 B. & Ad. 498 ; MachrelUv. Symmons (1808), 15 Vos. 
329 ; Westrnacott v. liohiua (1862), 4 De O. P. & J. 390, 396, C. A. ; Swainsfon v. 
Clay (1863), 3 De G. J. & Sm. 658, C. A. As to enforcoment of an equitable 
lien with interest, see Be Drax, Savile v. Drox, [1903] 1 Ch. 781, 0. A. ; 
Ly^rd V. BicketU (1872), L. K. 14 Eq. 291. 

\i) Actions for the sale and distribution of the proceeds of property subject to 
any lien are assigned to the Chancery Division by the Judicatuie Ac^ 1873 
(36 & 37 Viet. c. 66), s. 34 (3). 

{k) A.^Q. V. Bittinghourne and Bheerness Bail, Co, (1866), L. B. 1 Eq. 636. 

U) Darke v. Wiiliamaon (1858), 25 Beav. 622. 

(m) Be Ferkim, Ex parte Mexican Santa Barbara Mining Co, (1890), 24 
Q. B. D. 613, 0. A. ; as to proof by secured creditor see the Bankruptcy Act, 
1883 (46 & 47 Viet, a 52), s. 39, Sched. II., r. 9, and title Bankhui*TCY and 
Insolvency, Vol. U., pp. 224 et aeq. A judgment for specific performance does 
not create a debt for which there is a yendor*8 lion within the meaning of this 
provision {Be Burr. Ex parte Clarke. [1892] W. N. 138), 

(n) Li/aaglit v. Edwards (1876), 2 Ch. D. 499, 506. 

(o) Munna v. Isle of Wight Bail. Co, (1870), 5 Ch. App. 414. 

{p) Walker v. Tl’are, liadham. and Duntingford Bail, Co, (1865), L. II. 1 Eq. 
195; Wingy. Tottenham and Hampstead Junction Bail. 6’o. (1868), 3 Ch. App. 
740; Baper v. Crystod Palace and South- Lorvion Bail, Co. (1868), 16 \V. II. 413; 
WilliamB V. Great Eaatem Bail, Co, (1868), 16 W. B. 821 ; and see title Cox* 
FVL80UY PcitClIASE OF LaNP AND COMPENSATION, Vol YL, PP* 97 cf aeg. 
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in possession and using the land until the purchase-money has 
been paid (q). 

43. Other equitable liens enforceable by sale are those of con- 
signees of West Indian estates (r), and such liens have priority over 
all other incumbrances, including securities given to the Crown («). 


Part VII. — Extinguishment of Lien. 

Sect. 1. — PoBsessot-y Lien (a). 


Refoiai of 44. A lender by the debtor of the amount due to the creditor 
tender. puts an end to the creditor’s right to retain the goods, but a 
demand by the creditor for a larger sum than is covered by the 
lien is not a waiver of his lien (b), 

Aimndonment Lien is also waived or destroyed where a claim has been aban- 
of lien. (loiied for a number of years (c), or where the party claims to retain 
goods on grounds different from those on which he rests his claim 
for lien, and makes no mention of lien (d), or where, having a 
lien on goods for general balance, he claims a lien thereon merely 
for a particular debt (e). 


Taking 45. If security be taken for payment at a future date of a debt 

■fcnrity. for which the creditor has a lien upon property of the debtor, the 
lien is in some cases destroyed (f). The mere taking of a security 
does not necessarily destroy the lien; there must be something 
in the facts of the case or in the nature of the security taken 
which is inconsistent with, and destructive of, the lien (^), as, for 


{q) Allgood V. Merryhtnt and Darlington Rail, Co. (1886), 33 Ch. D. 671, 
WincheHter {^Bisho]>) v. Mid'-JIantd Rail, Co. (1867), L. B. 5Eq. 17 ; see, however, 
the following CHees to tho contrary ; — Pell v. Northampton and Danbury Junction 
Rail. Co. (1866), 2 Ch. App. 100; Manna v. l»le of Wight Rail. Co, (1870), 6 Ch. 
App. 414 ; Latimer v. Ayleehurg and Buckingham Rail. Co. (1878), 9 Ch. D. 385, 
C. A. ; Lyceit v. Stafford and Uftoxe'er Rail. Co. (1872), L. R. 13 Eq 261. 

(r) Fraser v. Burgees (1860), 13 Moo. P. C. C. 314 ; Bertrandy, Davies (1862), 31 
Beav. 429, 443; Fethersione v. Mitchell (1848), 11 I. Eq. R. 35 ; Locke v. Evans 
(1823), 11 1. Eq, B. 52; Jlill v. Brown (1844), 6 1. Eq. R. 403; Re Tharp 
(1852), 2 Sin. & G. 678, n., and see p. 22, ante; see also Re Harriott, Ex jHirte 
PengdUy (1863), 8 L. T. 854 ; UeMavDowall, Ex parte Nor rnund. Ex parte Graham 
(1864), Oust, West Indian Jncuinbered Estates Acts, 2nd ed., 300 (also reported 
8 Sol. Jo. 851). 

Re MacDowall, Ex parte Normand, Ex parte Graham^ supra, 
fa) As to jwsfiCRsory liens, see pp. 2 et seg., ante. 

h) Scarfs V. Morgan (1838), 4 M. & W. 270 ; Dirks v, Richards {IM2), 4 Man. 
& Q. 574; see title Bailment, Vol. I., p. 548. 

(r) Re Noble, Ex jiarte Douglas (1833), 3 Deac. & Oh. 310. 

{a) Roardman v. GiW(1879), 1 Camp. 410, n. ; Weeks y. Goode (1859), 6 C. B. 
(n. s.) 367 ; Cannes v. SfianUm (1844), 8 Soott (n. b.), 714 ; and see title Bailment, 
Vol. 1., p. 548 ; but mere omission to claim the lien when the goods are demanded 
is not a waiver ( Whit^ v. Gainer (1824), 9 Moore (o. pA, 41). 

(c) Morley v. Hay (1828), 7 L. J. (o. a) (k. B.) 104. 

(/ ) Ctrweti V. Simpson (1809), 16 Ves. 275, 279 ; Batch v. Symes (1823), Turn, 
ft R. 87 ; Hevfisou y. Outnrie (1836), 2 Bing. (n. a) 755 ; see also Homcastle v. 
Farran (1820), 3 B. ft Aid. 497. 

(^) Solarte v. Maes Hilbers (1832), 1 L. J. (K, B.) 196; Mason v. Morley (No. 1) 
(1860). 34 Beav. 47 1 ; ^1 wjrtis v. MucLachlan (1883), 23 Ch. B. 330 ; Bank of A fru a 
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instance, a security taken on property already subject to the lien 
or a security which gives time for payment or which gives a right 
to interest not otherwise payable (h). Where bills are given as 
security the lien may be treated as merely suspended, and may 
revive on the bills being dishonoured (t). 

46. Bedelivery of goods to the owner (A;) or his agent, destroys 
the lien (Z), and when once made cannot be recalled (m), even if 
made by mistake (n) ; but if such redelivery is induced by fraud, 
the lien revives if possession is recovered, even though such 
recovery is effected by stratagem (o). But a lien is not lost by the 
deposit of chattels with a third party on behalf of the person 
entitled to the lien, or if pursuant to the agreement the owner 
is allowed the temporary use of the chattel and duly returns it to 
the third party (p). 

Where a person having a lien on certain articles improperly sells 
them, he loses his lien, and cannot retain the purchase-money (q). 

Where there is an agreement between a consignor of goods and 
a carrier for a general lien, such lien is not lost as against the 
consignor by reason of the refusal of the consignee to accept 
delivery of the goods (r). 


V. Salisbury Gold Mining Co., [1892] A. 0. 281, P. 0. Thus under the law prior 
to the Debtors Act, 1869 (32 33 Viet. c. 62), when a debtor could be attached, 

such attachment did not deprive a solicitor of his right to a charging order for 
costs because the two remedies were oonNistent (Lloyd v. Mtmm (i845), 4 Hare, 
132), nor does a judgment for costs deprive a solicitor of his general retaining 
lien over documents (Re Aikin's Estate, [1894] 1 I. R. 225). As to waiver of a 
solicitors lien, see title Solicitous. 

(h) Re Morris, [1908] 1 K. B. 473, per Buckley, L.J., at p. 477. 

(i) Stevenson v. Blake! ock (1813), 1 M. & S. 635. 

(k) Ex parte Shank (1754), 1 Atk. 234; Kruger v. Wilcox (1765), Amb. 252 
(where a factor allowed the owner to sell goods througn a broker and 
informed the broker that the owner would deal with the goods) ; see also Hartley 
V. Hitchcock (1816), 1 Stark. 408 ; Castling v. Aubert (1802), 2 East, 325. 
Whether possession has been parted with or not is a question of fact (Bernal v. 
Pirn (1835), 1 Gale, 17). But a captain of a ship who is compelled bylaw to 
allow gooas to be landed at the Custom House does not lose his lien for freight, 
even mough he has parted with possession of the goods (Wilson v. Kynur 
(1813), 1 M. & S. 157). 

(l) Sweet V. Pgm (1800), 1 East, 4. But whore a policy had been deposited 
to secure a loan with a person who on the death of the owner was one of his 
executors, and the insurance office would not pa}'^ the policy moneys without 
the receipt of all the executors, the joining of the depositee-executor in such 
receipt did not put an end to his lion on the policy moneys (Glaholm v. 
Rowntree (1837), 6 Ad. & El. 710). 

(m) Sweet v. jPgm, supra, 

(n) Dicaa v. Stockley (1836), 7 C. & P. 587; see Bligh v. Davies (1860), 2: 
Beav. 211 

(o) Bristol (Earl) v. WiUmwre (IH23), 1 B. & C.514; Hawse v. Crowe (1326), 
By. & M. 414, in which cases cneques subsequently dishonoured were fraudu- 
lently given to obtain possession of goods which had been sold on terms that 
they were to be paid for in cash ; see also WaUaxe v. Woodgate (1824), By. & Al. 
193. 

{p) Levy ▼, Barnard (1818), 6 Taunt 149 ; Bteeee ▼. Capper (1838), fi Bing. 

▼. Thurloe (1723), 8 Mod. Eop. 172 ; CUak v. Gilbert (1835), 2 Bing 
(n. c.) 343 ; MuUiner y. Florence (1878), 3 Q. B. D. 4W, 0. A. 

\r) Weitfidd T. Great WeeHtm Bail. Co. (1883), 52 L. J. (u. b.) 276. 
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Bbct. 2 . — Eqtdtable Lien («)• 

47 . A vendor’s lien is not, as a rule, lost by the talcing of 
security for the purchase-money in the form of a draft, promissory 
note, or bill of exchange (0» even though negotiate by the 
vendor (a), nor by taking as security a mortgage bond (h), or cove- 
nant (c), from the purchaser himself, although it would probably 
be otherwise if the bond or covenant were taken from a third 
party (d). So in the case of land taken by a public company, 
where the amount of the price and compensation exceeds the 
deposit paid into the bank, the payment of the valuation and the 
giving of the bond under the Lands Glauses Consolidation Act, 
1845 (c), does not destroy the lien (/), nor does the giving of a 
bond in the case of a contract under which the consideration is to 
be in cash or, at the option of the company, such security as 
shall be agreed on (g). 

On the other hand, if the property is sold in consideration 
of a security (h), or, if the contract between the parties, or the 
inference to be clearly drawn from the circumstances, shows an 
intention that the vendor should rely upon the security only and 
not upon the property, the lien will be lost(i)* 

But in all such cases the question whether the lien is lost 
depends on the intention of the parties as a fact ascertained from 
the circumstances of the particular case (A:). Thus, where the 
parties agree to postpone payment of the purchase-money until a 


(<) As to equitable liens, see pp. 14 et ante, 

(<) Unghee v. Kearney (1803), 1 Sch. & Lef. 132 ; Orant y, MiJU (1813), 2 
Ves. & B. 306; Qibhone v. Baadall (undated), 2 Eq. Cas. Abr., 3rd ed., 682; 
Jle Lightdler, Ex parte Peake (1816), 1 Madd. 346 ; Ounn y. liolikuw^ Vaughan 
<fc Co. (1876), 10 Cn. App. 491 ; see also lie Defrirs (J,) da Som^ Ltd,^ Eichhvlz v. 
Defrice (J,) d: Sons, Ltd,, [1909] 2 Ch. 423 ; Uendcreon y. Arthur, [1907] 1 
K B. 10, 13, 0. A. 

(a) Re Wright, Ex parte Loaring (1814), 2 Boso, 79 ; Re Defriee (J.) & Som, 
Lid,, Etch hole y. Defriee (/.) ds Bone, Ltd,, eupra, 

(h) CoUine y. Colline (No. 2), Downee v, Downee (1862), 31 Beay. 346. 

(c) Tardiff y. Scrughan (1769), cited 1 Bxx). C. C. 423 ; EUiot y. Edwards 
(1802). 3 Bos. ft P. 181; Naim y. Prowse (1802), 6 Ves. 752; Mavkreth v. 
Bymmous (1808), 15 Ves. 329; JLtpe y. Booth (1830), 1 B. ft Ad. 498; seo, 
however, Fovjel v. Ileilis (1773), 1 Bro. 0. 0. 421. 

(d) Cood y. Good and Pollard {IS22), 10 Price, 109, Ex. Oh. 

(e) 8 ft 9 Viot c. 18, s. 85; see title Compulsoby Pubciiase of Land and 
CoMPENSATXON, Vol. VI., pp. 99 et eeg, 

(/) Walker v. TFare, Iladham, and Buntingferd Rail, Co. (1865), L. B. 1 £q. 
195. 

(g) Pell v. Midland and South Wales Rail, Co. (1869), 17 W. B. 506. 

(A) Winter v, Anson {Lord) (1828), 3 Buss. 488 ; Clarice y. Royle (1830), 3 Sixa. 
499 ; Buckland v. Pocknell (1843), 13 Sim. 406. 

(i) Parrott v. Sweetland (1835), 3 My. ft K. 653; Winler v. Anson {Lord), 
supra, at p. 492 ; Re Albert Life Assurance Co,, Ex parte Wester a Life Assurance 

(1870), L. B, 11 £q. 164; lie Brentwood Brick and Coal (7o. (1876), 4 
(/h. D. 562, 0. A. ; Re London and Lancashire Paj>er Mills Co, (1888), 58 L. T. 
798. Gore and DuranPe Case (1866), L. B. 2 Eq. 349, was distinguished on the 
ground that, though payment was to be made as in its Brentwood Brick and 
Coal Co,, eupra, out of moneys arising out of certain sources which never 
became available, the agreement was to be void on non-payment within a fixed 
time; compare Re Burrow Brick and Tile Wtorke Co,, [1904] 1 I. B. 530, 0. A. 

(h) Oooeq^are Be Taylor^ SHkman and Underwood, [1891] 1 Ch. 590, G. A. 
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Part VII.— Extinguishment of Lien. 

resale (I), or the vendor takes a bond and a mortgage of part o! the stot. 2 , 
property 8old(/n), or where the consideration is an annual rent Equitable 
payable by a railway company (n), or the payment of an annuity Lien, 
for two or more lives secured by the bond of the purchaser ( 0 ), or — 
where the vendor concurs in a mortgage by the purchaser of the 
property to a person who lends part of the purchase-money (a), or 
where the vendor takes a mortgage for part of the purchase-money, 
and a promissory note payable on demand for the remainder {h), in 
each of these cases the lien is lost. It also seems that the lien is 
destroyed if the bond or covenant, instead of being given by the 
purchaser alone, is joined in by sureties (c). The result is the 
same if the vendor takes from the purchaser, as special security 
for the purchase-money, a sum of stock (d) or, probably, a mortgage 
upon another estate of the purchaser (e), although such a mort- 
gage is not conclusive evidence of an intention to give up the lien (/). 

The principle derived from the authorities appears to be that 
the taking of a distinct security affords evidence that the lien has 
been abandoned, but that this inference may be rebutted by proof 
of an agreement to the contrary ; moreover, it appears to be settled 
that both vendor and purchaser lose their liens if by their own act 
or default the contract is not completed (g). 

48 . The lien of a vendor will also be lost if, in Yorkshire, he fails 
to register a memorandum thereof in accordance with the York- land- 
shire Eegistries Act, 1884 (/t). In the case of land in a district 
where compulsory registration is in force under the Land Transfer 
Acts, 1875 and 1897 (t)» the vendor’s lien must be registered to pro- 
tect it, unless the land is being registered for the first time with 
a possessory title only (k). 


(l) lie ParkeSt Ex parte Parkee (1823), 1 01. & J. 

(77i) Capper v. Spottiewoode (1829), Tuinl. 21. 

\n) Jerst^f (/Carl) v. Briton Ferrtf Floating Dock Co. (18(»9), L. R. 7 Kq. 400 ; 
and see Winter v. Aneon (Lord) (1828), 3 Hurs. 488. 

(o) Dixon V. Quyfere (No. 3) (185 ’)), 21 Botiv. 118 
o) Cood V. Cood and Pollard (1821), 9 Price, 644. 
h) Bond V, Kent (1692), 2 Vern. 281. 
cj C<H>d V. Cood and Pollard (1822), 10 Price, 109, Ex. Ch 
ri) Naim V. Browse (1802), 6 Ves. 762. 

(e) Ibid, 

(/) Mackreth v. 8ymnw;n«(1808), 15 Ves. 329, per IjordEr.DON, L C., atp. 34S ; 
see p. 28, ante, 

(y) Oxenhamy, Esdaile (1%2S), 2 Y. & J. 493; Esdaile v. Orcw/zam (1824), 3 
B. & 0. 226; Dinn v. Grant (1852), 5 De G. & Sin. 451 ; liidoui v. lowler, 
[1904] 1 Ch. 658. For an instance where a lien is preserved as to part and 
lost as to the remainder, see MackreCi v. St/mmons^ supra; see sIho lie Hylaivl, 
Ex parte Ladd, Ex parte Mole (1834), 3 Deac. & Ch. 617 (tenant rejecting 
lease after expenditure on property), and He Durroiv Brick and Tile ]\orke Co., 
[1904] I I. E. 630, C. A. (vendor’s lien lost by placing third parties in falsa 
position). 

(A) 47 & 48 Viet. c. 64, s. 7. Non -registration under the Middlesex Registry 
Act, 1708 <7 Ann. o. 20), does not avoid interests in land not created m 
writi^ jumpier v. Coo[>er (1831), 2 B. & Ad. 223; Re Stephens" 

10 I. E. Bq. 282 ; Re Burl's E4aie, Ex parte /furAe (1881), 9 L. E. Ir. 24, C. A. ; 
KettleweU v. Watson (1884), 26 Ch. V. 601). 

(*) 38 A 39 Viet c. 87 ; 60 & 61 Viet. c. 65. ^ # 

(A) See Land Transfer Act, 1876 (38 & 30 Vict 0. S7), s. 32; Land Transfei 
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49. A j^artnerBhip lion is lost if by agreement the assets of the 
partnership are distributed among the partners so as to become 
their separate property (1), unless the distribution is made ex- 
pressly subject to the lien (m). 


Rules, 1903, r. 142; and, generally, title Real Property and Chattels 
Real. 

(/) FAngm v. Simpson (1824), 1 Sim. & St. 600 ; Hohoyd v. Oriffitha ( 1 
3 brew. 428; and see Kr, pttrie lioffin (1801), G Vo«. 119; Re Hayward^ Ex 
jHirle fiurdekin (1842), 2 Mont. 1). i l)e G. 704. As to partin' rsli ip lien, see 
p. \H, ante. 

(?n) HoUlemesi v. Shw kcls (1828), 8 R. & C. 612. 
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Part I. — Introduction. 

50. For most actions there are prescribed by statute periods of 
limitation within which proceedings must be commenced to prevent 
the statutory bar. 

The statutes which impose periods of limitation for classes of 
actions are called Statutes of Limitation (a). Their provisions 
vary according to their subject-matter, but they are all in p 
rmteria and should receive a uniform construction ; they are bono- 
ficial statutes, and are to be construed libei ally and not strictly (/;). 

All Statutes of Limitation, except those which govern rights to 
real property (c), are rules of procedure only, and form part of the 
lex fori. Therefore, if an action is brouglit in England, the period 
of limitation, wherever the cause of action arose, is governed by the 
appropriate Statute of Limitation (d). 


Part II. — Simple Contract Debts and 
Personal Actions. 

Sect. 1 . — Periods of Limitation. 

51. The period of limitation for most actions of tort and 
for actions arising out of simple contract is six years from the 
accrual of the cause of action (e). 

(aj Gregory v. Torqmy Corj^oration, [IPH] 2 K. B. 656. Tho Statutes of 
Limitation are, for actions on simple contracts and torts (seo tlie text, in/ra), tho 
Limitation Act, 1623 (21 Jac. 1, c. 16), amended by stat. (1706) 4 & 5 Ann. c. 3, 
the Statute of Frauds Amendment Act, 1828 (9 Gteo. 4, c. 14), and the Mercantile 
Law Amendment Act, 1856 (19 & 20 Viet. c. 97) ; for actions on sjwcialty 
debts etc. (see p. 76, posf), the Civil Procedure Act, 1833 (3 & 4 Will. 4, 
c. 42) ; for actions to recover land and money chai’god on land (^e p. 82), 
the Real Property Limitation Acts, 1833 (3 & 4 Will. 4, c. 27), 1837 (7 Will. 
4 & 1 Viet. c. 28), and 1874 (37 & 38 Viet. c. 67), and the T^aw of Projwity 
Amendment Act, i860 (23 & 24 Viet. c. 38) ; in the case of Oown property 
(see p. 159, post), the Crown Suits Acts, 1769 (9 Geo. 3, c. 16), and 18(il (24 
& 26 Viet. c. 62) ; in the case of tho proi)erty of the Duchy of Cornwall (see 
p. Ul,poH), stats. (1844) 7 & 8 Viet. o. 106, (1860) 23 & 24 Viet. c. 6.3 ; for 
penal actions (see p. 174, post), stat. (1688-9) 31 Eliz. c. 6, and the Civil 
F^ooedure Act, 1833 (3 & 4 Will. 4, c. 42) ; for aotions against trustees (see p. 
161, the Trustee Act, 1888 (51 & 62 Viet. c. 69); for octioms against 

8 ublio authorities (see p. 176, post; title Public Authorities and Public 
Officers), the PudUo Authorities Protection Act, 1893 (66 & 67 Viet. c. 61). 
Besides tnese general statutes there are special statutes fixing special periods 
of limitations m particular cases (see p. 177, post). As to the elTect of the 
Judicature Acts upon the Statutes of Limitation, see title Action, Vol. I., pj). 
46, 47. 

(6) Murray ▼. East India Co, (1821), 6 B. & Aid. 204, 216 ; Doe d. Duroure v, 
Jones (1791), 4 Term Rep. 300, 308 ; Tolson v, Kaye (1822), 3 Brod. & Bing. 217, 
227 ; A'Court v. Cross (1826), 3 Bing. 329, 332 ; Hunter t. Gibbons (1856), I 
H. ft N. 469 ; Kingr. Walker (1761), 1 Wm. BL 286 ; La/ond ▼. Haddock (1863), 
13 0. B. 813, 820; Scales ▼. Jacob (1826), 3 Bing. 638, 646; Perry V. Jackson 
(1792), 4 Term Rep. 616, 619. 

(c) See Dundee Harbour (Trustees) ▼. DougaU (1862), 1 Maoq. 317, 321# IL L 
La/ondr. Buddockf eupra^ per Jbhvis, O.J., at p. 818; Bury ▼. Ooldner 
(1844% I Dow. ft L. 834; Finch v. Finch (1876), 46 L. J. (CH.) 816 ; and see 
title COKFUOT OF Laws, Vol. VL, pp. 246—248, 302, 306 et sea, 

(«) liimitatum Act, 1623 (21 Jac. 1. c. 16), e. 3 ; Mercantile Law Amendmmit 
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62. For actiong of debt upon an award when the snbmission is 
not by specialty (/), or for any fine due in respect of copyhold 
estates (y), or for an escape (/t), or for money levied on a fieri 
facias (i), the period of limitation is six years from the accrual 
of the cause of action (t). 

63 . For actions of trespass to the person (A) the period of 
limitation is four years after the accrual of the cause of action (/). 

64 . For actions of slander, when the words are actionable 
per se, the period of limitation is two years from the speaking 
of the words (m), but if the words are not actionable per ae, then 
six years from the happening of the dnraage (ii). 

An action of libel must be brought within six years from 
publication (o). 

Srct. 2. — Actions to which the Limitation Act^ 1G23, applies. 

Sub-Sect. 1. — Actions within the Act, 

55. The Limitation Act, 1623 {p) (frequently referred to in this 
part of this title as the Act of 1623 **), applies to all actions arising 
out of simple contracts and to all actions of tort at common Jaw 

Act, 1856 (19 & 20 Viet. c. 97), s. 9. As to the meaning of the term “ simple 
contrnct,” see title Contuact, Vol. VIII., p. 334. As to what actions are within 
the Act, SCO the text, infra. Actions of accounts relating to trade between 
merchant and merchant were excluded fi-om the Limitation Act, 1623 (21 Jac. 1, 
c. 16) ; see Itohiustm v, Alcocfwder (1831), 2 CL & Fin. 717, H. L., but the 
limitation of six 3 ’ear 8 was applied to them by the Mercantile Law Amend- 
ment Act, 1850 (19 & 20 Yict. c. 97), B. 9; see Friend v. Young, [1897] 
2Ch. 421. 431. 

(/) Turner v. Midland Pail. Co,, fl^H] ^ IL 832 ; see Jlodsden v. Jlarridife 
(1669), 2 Wins. Saund. (ed. 1871) 150. 

(y) Civil Procedure Act, 1833 (3 & 4 Will. 4, c. 42), s. 3 ; see Mfmcklon ▼. 
Payne, [1899] 2 Q. B, 603 ; Fraser v. Mason (1883), 11 Q. B. D. 674, C. A. 

(5) As to escape, see title Criminal Law and Procedure, Vol. IX., pp. 508 

ft HQ, 

(f) Civil Procedure Act, 1833 (3 & 4 Will. 4, c. 42), s. 3 ; see title Execution, 
VoL XIV., pp. 37 et sey. 

(A;) J,e,, assault and false imprisonment; see title Tkesfass; see also title 
Criminal T*aw and Procedure, Vol. IX.. pp. 296 tt ^eq. 

S Limitation Act, 1623 (21 Jac. 1, c. 16), s. 3. 
i) Ibid, As to woids actionable per se, see title Libel and Slander, 
Vol. XVJII., pp. 606 et seq, 

(«) Saunders v. Kdwards (1662), 1 Sid. 95 ; Law v. Harwood (1628), Cro. Car 
140; Topsail ▼. Edwards (1629), Cro. Car. 163; Browne ▼. OMons (1703), 1 
Salk. 206; see lAtthhury v. Wright (1662), 1 Sid. 96; Backhouse y, Bonomi 
(1801), 9 n. L. Cue. 603, per Ix>rd Cran worth, at pp. 612, 613 ; compare Barley 
Main CoJliery Co, t. Mitchell (1886), 11 App. Cas. 127. For an action of slander 
of title the period of limitation is nix years {Law y, Harwood, supra), 

(o) Say and S*al (pMcount) t. Stephens (1628), Cro. Car. 636. 

(;>) 21 Jao. 1, c. 16, e. S. 

( 9 ) The Limitation Act, 1623 (21 Jao. 1 , 0 . 16), was limited to actions at 
common law, but is now applicable to actions in any division of the Uigh 
Court (see p. 1C9, post) ; as to its application formerly in equity, see note (B, ibid. 
The Act of 1623 mentions certain particular forms of action, namely, all a^ons of 
trespass gnart dausum fregU, all actions of trespass, detinue, trover, and replevin 
for taking away of goods and cattle; of account and upon the case, other than 
accounts between merdiant and meraant, their factors and servants; of debt 
grounded upon any lending on contract without specialty ; of debt for arrears of 
rents (as to which see note (#), n. 40, pesf), and all actions of assault, menace, 
battery, woundiniy, cr impi^nment. Asmmpeit (action founded on contract 
ether than an action of debt} m not specifieally mentioned, but was held to be 
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exce:pt th^ actioDS for which there is a special period of limitation 
provided (r). 

58. The Liimitation Act, 162S (s), also applies to the personal 
remedy on a simple contract debt which is charged on land, where 
there is no covenant to pay (<) ; to a simple contract debt which is 
recited in a deed, unless there is in the deed an express or implied 
contract to pay it (u) ; to a warrant of attorney to confess j udgment 
for the amount of a simple contract debt(j:) ; to an action for mesne 
profits (j/) : to an action against the equitable assignee of leaseholds 
in possession, grounded on his liability to perform the covenants in 
the lease (<i); to a set-off or counterclaim (i); to an action founded 
on a foreign judgment (c) ; and to an Admiralty action for seamou’s 
wages (</). 

57. An action which a statute expressly enables to be brought, 
but which is not an action for a statutory debt, is within (e) the 
Act of 1G23(/). Thus, an action against a director of a company 
under the Companies (Consolidation) Act, 1908 (/;), s. 84(/f), and the 
action referred to in the Copyhold Act, 1894, b. (/), are, it beems, 


8«ot. 2. 
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which Uie 
Limitation 
Act, 1623. 
applies* 

Particular 

of si III j do 
contract 
dcbtf. 


Actions 
ijivcii l.jr 

Bialuie. 


within the statute; see Chandler v. VileU (1670), 2 Wins. Saiind. (ed. 1871) 
391. As to trover, see Sivayn v. iSt<7i/<cn5 (1632), Cro. Car. 215; title Tuovku 
AND Detinue. As to mercbanls* accounts, see note (e), pp. 37, 38, ante. Forms 
of action are now abolisbeil (see title Action, Vol. I., p. 45) ; but tho Limitution 
Act, 1623(21 Jac. 1, c. 16h still applies to tbe circumstances which constituted 
the actions named in it, although the actions are no lunger culled by ibo* same 
names ; see tUbbe v. Guild (1882), 9 Q. B. D. 69, 67, 0, A. 

(r) See p. 176, poaf. 

(5) Limitation Act, 1623 (21 Jac. 1, c. 16), s. 3. 

(<) Firth V. Slivfjsby (1888), 58 L. T. 481; Larnest* Glcnton, [1899] 1 Q. B. 
885, 0. A. 

(u) Iven V. Elwea (1854). 3 Drew. 25. 

(«) Clarke v. Fufce (1817), 2 Staik. 234; see title Judgments and Ordkks, 
Vol. XVIIL, p. 190. 

(y) Builer, Law of Niei Prius, 88 ; Adams, Action of Ejectment, 4th ed., 393 ; 
Reade v. lieade (1801), 5 Ves. 744. 

(a) Saridtra ▼. Demon (1841), 4 Beav. 350. 

(6) Statute of Frauds Amendment Act, 1828 (0 Goo. 4, c. 14), b. 4 ; B.S. C., 
Ord. 19, r, 3; Jieminyton v. Sltvtna (1748), 2 Stru. 1271; ItawUy v. Itaidvy 
(1876), 1 Q. B. D. 460, 0. A. ; see DinyU v. Co}»j)en^ Cvjrfnn v. hinylv^ [1899] 
i Ch. 726 ; Smith v. Ueityt [1903] 2 K. B. 317, 323, C. A. See ns to pleading and 
practice in caso of set-on, p. 184, post; title Set-oef and CovNJEiu;i.Ai.\f. 

(c) Vupleixy. De Raven (1706), 2 Vern. 540; sco Jl’i/son v. Dunsany [Lady) 
(1854), 18 Beav. 293; disapproved on another point, Jte Klotbe^ Kannieuthcr v, 
Geiaeibrecht (1884)', 28 Ch. D. 175 ; Reimera v. Drme (1867), 23 Beav. 145 ; and 
see title Judgments and Orders, Vol. XVJJL, p. 219. As to an action on an 
English judgment, see p. 85, post, 

(d) Stat. (1705) 4 & 5 Ann. c. 3, s. 17 ; see title Siiitpino and Navigation. 

(e) Cork and Itandon Rail, Co, v. Goode (1853), 13 C. B, 826, per Maule, J., at 
p. 835; see, also, Salford County Borovyh Corporation v, Laneaahire County 
Council (1890), 25 Q. B. D. 384, 0. A. (expenses of local authority) ; Re NewUyitia 
Eatate^ Eggleton v. Newhegin (1887), 30 Ch. D. 477; Re ^afaon, Siam/oid 
Uniifn V. Darileli, [1899] 1 Cnl 72 ; Re Clabbon^ an Infant, [1904] 2 Ch. 46.» 
(mainieuanoe of pauper lunatic); Tobacco Pipe Makera* Co, v. Loder (1851), 16 
U. B. 766 (penalty under bye>law of charteied company).^ An action fur a 
statutory debt is an action on a specialty, as to which see p. 76, 

(/) Limitation Act, 1623 (21 Jac. 1, c. 10). 

Uf) 8 Edw* 7, c. 69. 

(a) Thommm v, ClanmorHe {Lord)^ [1900] 1 Ch. 718, C. A.; see also title 
CoiCRANiES, Vol. V., pp. 136 ef aeq, 

(0 67 & 66 Viet. c. 46 ; see title CorxnoiJJS, Vol. VIIT., p. 123. 
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within the Act of 1623 (j), as is also a claim for an indemnity 
under the Land Transfer Act, 1897, s. 26 (fc). 

58 . The Act of 1623 (1) applies to a claim against an executor 
personally founded on a devastavit (m), and to proceedings to 
enforce the statutory right which simple contract creditors haTe(R) 
against the real estate of their deceased debtors (o). 

SuB-SscT. 2 . — Actiom not within the Ad, 

69 . The Limitation Act, 1623 (p), does not apply to an action 
for the recovery of land(^), or for a rentcharge or arrears of a 
rentcharge (r), or for rent reserved on an indenture of demise («) ; 
nor does it ai)ply to an action brought on a statute for a statutory 
debt (0, or on a record (a), or other specialty (b). 


Equitable 60 . Except in cases vrhich come within the Mercantile Law 
claims. Amendment Act, 1856 (c), or the Trustee Act, 1888 (d), the Act of 
1023 (e) does not apply to a purely equitable right for which there 
was no analogous remedy at common law (/). 

Actiom in An action in rein for damages to a ship by collision is not within 

reels 


'j) Limitation Act, 1G23 (21 Jac. 1, c. 16). 

’Jfc) 60 & 61 Viot. 0. 6j, 8. 7 (7). See pp. 41, 46, 

7) Limitation Act, 1623 (21 Jao. 1, c. 16), s. 3. 

(m) See lie Croydon (1908), 125 L. T. Jo. 282 ; and the oases cited in title 
Executoes and ADMiNisTKaTOiis, Vol. XLV., p. 317, note (o) ; and see 
generally t6fd., pp. 317, 318; compare i&ic/., p. 265. At common law the 
remedy for a deuaatavit was an action of ti'espaas ; see Thorne v. Kerr (1855), 
2 K. & J. 54, 63. As to the effeot of the Trustee Act, 1888 (51 & 52 Viet. c. 59), 
■. 6, see also pp. 161, 162, poet 

(n) See title rlxEOUTOKs and Administeators, Vol. XIV., p. 246. 

w) Fordhnm v. WaHie (1853), 10 Hai-e, 217. As to marshalliug of assets 
before the Administration of Estates Act, 1833 (3 & 4 Will. 4, o. 100), see 
Fordham v. WallU^ eupra, II a testator bv his will charge his real estate with 
his simple contract debts, then the period of limitation is twelve years ; see 
p, 82, poet; title EXECUTORS AND ADMINISTRATORS, Vol. XIV., p. 254. 
ip) 21 Jac. 1, 0. 16, a. 3. 

(7) See p. 104, poet 

(r) Limitation Act, 1623 (21 Jac. 1, c. 16), s. 3. See Civil Procedure Act, 
1833 (5 A 4 Will, 4, c. 42), s. 3, p. 76, poet ; Freeman v. Stacy (1629), Hut. 
109; Starkhonee v. BarneUm (1805), 10 Ves. 453, 467: Cavity, Jackeon (1824), 
M‘Cle. 495 ; CoUine v. QiMlail (1691), 2 Vem. 235. 

(«) Freeman v. Stacy^ eupra. The words in the Aot^, ** actions of debt for 
arrearages of lent,** ui*e limited to aiTears of rent, wh^ the demise is with- 
out de^ {ibid,). As to arrears of rent where the demise is by deed, see p. 77, 
poet 

(t) Talimj V. Jaekem (1638), Cro. Car. 513 ; Cork and Bandon Bait Co, v. 
Ooode (1853), 13 0. B. 826 ; Sfupherd y, H%Ue (1855), 11 Exoh. 55 ; NichoU y, 
Begenfe Canal Co, (189^, 71 L. T. 249, per Cuarles, J„ at p. 254 (revel's^ on 
another point, 71 L. T. 836, 0. A.); Be Cornwall Minerate Bait, Co,^ [18971 
2 Ch. 74 ; Magherafdt Union y, Orioben (1889), 24 L. B. Ir. 520; Sampdiad 
Corporation v« Caanf, [1903] 2 EL B. 1 ; see p. 89, ante, 

(a) donee y. Pope (lw6), 1 Wms. Saund. (m. 1871) 65. Therefore an action 
on an English judgment is not within the statute ; see p. 85, poet. As to an 
action on a foreign judgment, see p. 39, ante, 

{h) donee v. Po^t eupra. As to what debts are q^ecialty debts sad as to the 
period of limitation for such debts, ase p. 76, poet, 

(c) 19 & 20 Viet 0. 97, s« 9; see note (e), 37, oala 

(iQ 61 A 52 Viet 0. 59 ; see p. 161, poet, 
ji) lomitation jAot, 1623 (21 Jao* 1, o* 16). 
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fcbo Limitation Act, 1623 (^), nor is a penal action (/e), nor an action 
claiming a mandamus (i), 

61. The Act of 1623 (j) does not in general apply to pro- 
ceedings by and against the Crown (/c); but it has been made 
applicable to the claim of a person to indemnity from the Crown 
under the Land Transfer Act, 1897 (0. 

If a debt which is not statute-barred is vested in the Crown, the 
statute ceases to run during the time it is vested in the 
Crown (?r). But a debt which is already statute-barred will not be 
revived by being vested in the Crown, and the statute may bo 
pleaded in answer to a claim by the Crown in respect of such a 
debt (n). 

Sect. 3. — 7'he Remechi Bairedy not the Right. 

62. The Limitation Act, 1623 (o), only takes away the remedies 
by action or by set-off (?)); it leaves the right otherwise un- 
touched (g), and if a creditor whose debt is statute-barred has any 
means of enforcing his claim other than by action or set-off (;>), the 
Act does not prevent him from recovering by such means (r). 

Thus money paid to a creditor by the debtor without approprin^j')n 
may bo appropriated to the statute-barred debt (s), though the cretlilor 


(g) The Kong Magnus, [18911 P. 223 ; compare The Longford (18S9\ 14 P. 1). 
34, C. A. ; The D trns, [1907] P. 137, 0. A. 

(A) See p. 174, post 

(i) Ward y, Lowndes (1859), 1 E. & E. 940, 956 ; and seo titlo Cnoww 
Practice, Vol. X., p. 106. But as the grantinp: of a mandamus is to a cortaiti 
extent a matter of discretion, the court may refuse to grunt a mandamu- ilu* 
object of which is to secure the payment of a statute-barred debt ; see HV/nf 
▼, Lowndes (1869), 1 E. & E. 940, 966 ; Ringland y . Lmvndfs (1803), 15 C. 13. (n. s.) 
173, ^ Bylbs, J., at p. 199; reversed on another point (1864), 17 C. 13. (n. .s.) 
614, Ex. Ch. ; Salford County lU trough Corporation v. Lancashire County Ct<nf/nl 
(1890), 26 Q. B. D. 384, C. A. There is no Statute of Limitations up})lit;.ible 
generally to an action for a mandamus, but as to a mandamus to cnfoico 
judgment a^inst guardians of the poor, see p. 180, pottt As to the prerogutivo 
writ of mandamus, see titlo Crown Practice, Vol. X., pp. Ill seg. 

(f) Limitation Act, 1623 (21 Jac. 1, c. 16). 

(A; The Crown not being mentioned therein; see Jlustomjee y. Jl, (IHIO), I 
Q. B. D. 487 ; Lambert v. Taylor (1825), 4 13. & C. 138; Brurnmell v. MBhc mtt 
(1828), 6 Buss. 263. As to the Statutes c»f Limitation affecting the Crown, see 
p. 169, posL 

(Q 60 A 61 Viet. c. 65, s. 7 (7) ; see p. 46, post, and title Beal Property and 
Chattels Beal. 

(m) Lambert v. Taylor, supra. If the debt after being vested in the Crown 
again becomes vested in a subject, the sfatute, it seems, runs from the timo 
when it so became vested in the subject {ibid.). 

! n) R. V. Morrall (1818), 6 Price, 24. 

o) 21 Jac. 1, c. 16, 8. 3. 

p) See note (6), p. 39, ante. 

q) ** Statute-Dari’ed debts are due, though payment of them cannot be 
enforced by action’* {Curwen v. Milburn{lSSd), 42 Ch# D, 424, C. A.., per Cotton, 
L.J., at p. 434). As to the effect of the Statutes of J#imitation in bankruptc y, 
see title Bankruptcy and Insolvency, Vol. II., pp. 41, 91, 202. 

(r) Wairiford v. Barker (1697), 1 Ld. Baym, 232 ; Courteimy v. Willvnm 
(1844), 3 Hare, 639, 661 ; Poole v. Pooh (1871), 7 Ch. App. 17 ; Be Milnes, Milnes 
y. Sherwin (1886), 63 L. T. 634. So a creditor who has in his hands securities^ 
bdOnging to a surety is entitled to hold them, although time has run against 
the principal debtor (Chrtsr v. WTiite (1883), 26 Ch. D. 666; and see title 
Guarantee, Vol. XV., pp. 661 et seg.). 

(e) See title Oontbact, voL VIL, p. 461, and p. 69, poif. 
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eonnot bo appropriate money received on behalf of, but without the 
knowledge of, the debtor (<)• 

If a creditor has a lien or other security for his debt, he may enforce 
his lien or security after the debt is barred (a). Thus the lien of a 
solicitor on documents in his hands for a statute-barred debt is not 
affected (h) by the Act of 1628 (c ) ; though no order can be made 
under the Solicitors Act, 1800 (nf), making solicitors’ costs in nn 
action a charge on the property recovered or preserved, if the right 
to recover payment of such costs is barred (c). 

The right which trustees have to be indemnified out of the 
trust estate extends to all solicitors’ costs properly incurred by 
trustees, whether those costs are statute-barred or not, it trustees 
have paid, or are willing to pay, such costs (/). 

If a solicitor improperly detains money due to a client, the 
Act of 1628 (c) is no bar to the recovery of the money by means of 
the summary jurisdiction of the High Court (/z). 

Sect. 4. — When Time begins to Run, 

Sub-Sect. 1. — In OeneraL 

63. The period of limitation under the Limitation Act, 1628 (//), 
begins when the cause of action accrues. A cause of action accrues, 
when there is in existence a person who can sue and another who 
can be sued, and when all the facts have happened which are 
material to be proved to entitle the plaintiff to succeed (/). 

Sub-Sect. 2. — In Actions Founded on Contract, 

64. In an action for a breach of contract the cause of action is 
the breach {k). Accordingly such an action must be brought within 

(/) Tloi/er T. iMcy (1840), 1 Man. & G. 64. 

hi) Sitcars Y. Jhtrtfi/ (1800), 3 Esp. 81 ; Jlicharde y. CMr7ci/?i«(1854), 3 Eq. Rep. 
278 ; JJigf/ina v. Scott (1831), 2 B. & Ad. 413 ; Jie llroimhead (1847), 6 Dow. & L. 
62 ; Loudon and Midland Banker, MitcheUy [1899] 2 Ch. 101 ; compare Re IIej)hurn, 
K.r parte Smith (1884), 14 Q. B. D. 394, 399; and bgc the cases dealing witli 
tlie executor’s right of retainer of a Btatnto-barred debt cited in title Executoks 
AND Aumimstratoiis, Vol. XIV., p. 268, and in Re Loiv, Bland v. Low, [1894] 
] (3i. 147, C. A. ; and pee Ihe cases as to the nck?mwledgment or part payment 
of a statute-barred debt, cited on pp. 58, 69, G7, and see also title Lien, 
j>. .3, ante. 

(5) Higgins y. Scoit (1831), tuyra ; Re Muriay, [18C7] W. N. 190; Re CarieFs 
Estate, Carter y. Carttr, (1886] W. N. 184. 

(r) Limitation Act, 1023 (21 Jac. 1, c. 10), e. 3. 

hi) 23 & 24 Viet. c. 127. 

(f) Ihid,, fi. 28 ; aeo, further, title SoEiciTOBS. 

(/) Bttdgefi v. Budyeft, [1896] 1 Ch. 202, As to the taxation of statute-barred 
items ill a solicitor's bill, see R*t Broclman, [1909] 2 Ch, 170 C. A. ; Carwen v. 
Milhurn (1889), 42 Ch. D. 424, C A. ; and title Solicitors. 

(,v) Ex parte Sharpe (1837), 5 Dowl. 717, compare Ex porte Teatman (1835), 4 
l>owl. 304 ; Sitiinyhaut'ne and Sheerness Bait, Co. y. Lawson, [1880] W. N. 76. 

(6) Limitation Act, 1623 (21 Jac. 1, c. 16), a. 3. The niles goYeming its 
running of time are the same under the Civil Procedure Act, 1833 (3 A 4 
Will. 4, c. 42). As to disabilities, see p. 66, past. 

(i) CooAy y. OiU (1873), L. E. 8 C. P. 107, per Brett, J., at p, 116; Read t. 
Drawn (1888), 22aB.D. 128, aA. ; Cbbum y. CvUedge, [1897] 1 Q. B. 702, C.A. ; 
title Aotiok, YoL I., p. 8. As to non-existence of plaintiff or defendant, see 
n. 63, patf, 

a) fliitld r Mtt^m (1703), 3 SiUk. 432 ; S«ut India Oo. t. OiUekam Pool 
(1443), 7 Moo. P. 0. 0. M. 
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six years of the breach; after the expiration of that period the 
action will be barred, although damage may have accrued to the 
plaintiff within six years of action brought (Q. In such an action 
it is not necessary to prove actual damage, and special damage is 
merely alleged as a measure of the damages to be recovered (m). 
The time is not extended by the fact that the breach has not been 
discovered or that damage has not resulted until after the expiration 
of six years (n). 

65. If the contract is to do something at a particular time or 
upon the happening of a contingency, and the thing contracted for 
is not done, the cause of action arises at the time specified or upon 
the contingency^ happening (o). 

If the promise is to do anything upon request other than the 
payment of a present debt, time runs from the request (p). In the 
case of a promise to pay a present debt on demand, no demand is 
necessary, and the cause of action arises on the promise (q). 

66. In an action for money lent, if a time is specified for 
repayment, or any condition for repayment, other than mere demand, 
is imposed, the statute runs on the expiration of the time specified 
or on the happening of the condition (r). 


(1) Battlfy V. Faulkner (1820), 3 B. & Aid. 288; Howell v. Yomuj (1820), 5 
B. & 0. 259, 265. If no damage has resulted from the breach, the pluinliif is 
entitled to nominal damages ; see title Damages, Yol. X., pp. 305, 308. 

i m) Baitley v. Faulkner ^ supra ; Howell v. Youny^ supra, 
n) Howell v. Young ^ supra; Brown v. Howard (1820), 2 Brod. & Bing. 73; 
Smith V. Fox (1848), 6 Hare, 386 ; Wood v. dunes (1889), 61 L. T. 651 ; see Bean 
?. Wade (1885), Cab. & El. 619. As to fraud, see p. 49, post, 

(V>) Fenton Y, Fmblers (1762), 3 Burr. 1278; Waters v, Thanet {Earl) (1842), 
2 Q. B. 757; compare Hammond v. Smith (1864), 33 Bcav. 462. Where the 
promise is to pay a debt ‘‘-wheusoever my circura.stunces enable me to do so, and 
I may be called upon for that purpose,*’ no demand is necessary, and the cause 
of action arises \i^hen the debtor is able to pay although the cr^itur makes no 
demand and has no knowledge or notice of tie debtors ability to pay {Waters 
V. I'hontt {Earl)f 8uj>ra). 

{p) Webb V. Mai tin (1661), 1 Lev. 48 ; Shut/ord v. Borough (1628), Codb. 437 ; 
But V. Lake (1629), Het. 138. 

{q) Collins v. Benniuy (1701), 12 Mod. Rep. 444. The fact that the debt is to 
lie repaid with simple or even compound interest makes no dilTerence {Norton v. 
EUani 0837), 2 M. & W. 461 ; Jackson v. Ogg (1859), John, 397). But as to such 
a promise by a surety, see title Guakantee, Vol. XV., p. 488 ; and see ]). 45, 
post. In the case of a statutory obligation, e.g,, to pay on demand the exj>onses 
of paving a street (see title IIioiiways, Streets, and Bridges, Vul, XVI. , 
pp. 203, 223), time docs not run until a demand of payment is made on the 
person from whom the expenses are sought to be recovered, and in case of 
change of ownership a fresh demand must be made {Hampstead. Corporatbn 
V. Cauut, [19031 2 K. B. 1 ; but see title Highways, Streets, and Bridges, 
Vol. XVI.. p. 236). , , 

(r) BarheFs Claim, [1894] 3 Ch. 290, C. A. When money is lent and a date 
for repayment is specined, tie cause of action acemes on that date, and a clause 
in the contract authorising the sale of any secuiity given and containing an 
undertaking by the debtor to pay the difference between the amount then 
due and the proceeds of the sale does not give rise to a new cause of action (ibid,). 
As to money-lending generally, see title Money and Money-Lending. In 
Atlfinsim v. BraJ/ord Third E*juHabfe Benefit BuiUing Society (1890), 25 Cb B, l>. 
377, 0. A., where the money was only iepu 3 ’able on the production by the 
lender personally, or by someone with his wiitten authority, of a loan pass- 
book, it was held that the statute did not run until the pass-book had been pro* 
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Limitation of Actioxs. 


8«0T. 4 . If no time is specified the statute runs from the date of the loan («)• 

If in an agreement for the repayment of an existing debt by 
instalments it is provided that on default of payment of any instal* 
_?* inent the whole debt shall be recoverable, the statute runs as to 

Debt the whole debt from the time of the first default in payment of an 

C21r»i iortalmentW. 


Bill or note 
payable on 
demand* 


Bill payable 
at eight. 


Bill accepted 
in blank. 


Bill jMiyablc 
at a fixed 
time. 


67. If a bill or note is payable on demand, the statute runs from 
the date of making or accepting, and no demand is necessary (/;). 
If, however, a note payable on demand is deposited with a banker 
for delivery to the payee on his producing another note cancelled, 
the statute only runs from the time the note is so delivered by the 
banker (c). 

A bill payable at sight must be presented within a reasonable 
lime (<0» BBd the statute runs from its presentment (^), but, as 
between the holder and the drawer, no time less than six years 
is unreasonable for presentment, unless some loss be caused to 
the drawer by the delay (/). Where presentment is unnecessary (^), 
tiie statute runs from the time when the holder first becomes 
aware of some fact that makes presentment unnecessary (/«). 

If a bill is accepted in blank and is not filled up for more than 
six years, the acceptor is none the less liable at the suit of a bond 
fide holder for value, and in such a case time does not run against 
a bond Jide holder for value until the bill, as filled up, becomes due (i). 
But if such a bill remains uncompleted in the hands of the payee 
for more than six years, the payee cannot then fill up the bill and 
sue the acceptor on it (/c). 

In the case of a bill or note payable at a fixed time after date 
the statute runs only from the time at which the bill or note 
becomes due, even although the action is for money lent for which 
the note is a security, because the money does not become pay- 
able till the time has expired (/). If a bill is payable at a specified 
period after sight or demand, the statute does not run till the 


(^) (Jarden v. Bruce (18GS), L. R. 3 C. P. 300. If a cheque is »veu for the 
money agioed to be lent, the statute ruus not fi'oiii the giving, but from the 
cashing, of the cheque (t6/(i.). 

(«) hemp V. Garland (1843), 4 Q. B. ol9; lieevee y. Bvicher^ [1891] 2 Q. B. 
509, C. A. ; see Irving v. VeiUh (1837), 3 M. & W. 90; Re Stock, Kx pat te Am*>$ 
(1890), 66 L. J. (q. B.) 146; see Donned v. Broderick^ [1896] 2 I. B. 136, 0. A. 

(h) Norton V. EUam (1837), 2 M. & W. 461; Christie v. Fonsich (1811), 1 
Selwyn, Law of Nisi Prius, 13tb eJ., 301 ; Htimball y. Ball (1711), 10 Mod. Rep. 
38 ; Re Oci rg*\ Francis v. Bruce (1890), 44 Ch. D. 627 ; see p. 43, ante. 

(() Savage v. Jldren (1817), 2 Stark. 232. 

[il) See title Bills of Exobanob, Pbomissoey Notes, anp Negotiable 
Insteuments, Vol. IL, pp. 628, 581. 

(e) ^/5»d., p. 476; Re Boyse, Crofton y. Orofton^ Canonge^e Claim (1686), 33 
Oh. D. 612. 

^^Laufs y, Rand (1857), 3 0. B. (w. s.) 442 ; Robinson ▼. Hawh^ord (1846), 

(v) Terry v. Father (1837), 6 Ad. & El. 602; Wirth v. Austin (1875), 
L. E. 10 C. P. 689; and title Bills of Exchange, Prohissoet Notes, and 
Nkqotiabls Insteuhentb, Yol. XL, pp. 533 et seg., 541. 

Ih) See Re Bethel Bethdl v. Bethdl(mil 34 Ch. T>. 561. 

(t) Montague v. Perkins (1853), 22 L. J. (c. p.) 187. 

Ik) See Be BethUlf Betheil v. Bethelif supra. 

(f) TT'fttaraAeim v. Carlisls {Lady) (1791), 1 Hy. Bl. 631 ; Buckler y. Moor 
(1671), 1 Mod. Eep. 89. 
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expiration of such period (/»), In a case in which days of grace Sbot.4. 
are allowed, the cause of action on a dishonoured bill or note does When Time 
not arise against the acceptor or the drawer or indorsee until begins to 
after the expiration of the last day of grace (n). If a bill of 5^* 
exchange is dishonoured by non-acceptance, the statute begins to Days of grace, 
run against the payee immediately notice of dishonour is given (o) ; Dishonour by 
but the holder of a bill is not obliged to present it for acceptance ; he 
may wait till the time for payment arrives, and then present it for 
payment ; in such a case time would not run against the holder till 
the expiration of the period fixed for payment (p). 

68. If a cheque is duly presented and dishonoured, an action Oheqnas. 
will lie against the drawer, but no such action will lie without 
presentment, unless there are special circumstances which reader 
presentment unnecessary (q). 

If a cheque is not presented within a reasonable time, no 
cause of action accrues against the drawee upon payment being 
refused, and the holder can sue only upon the original consideration 
for which the cheque was given or on the new promise to pay which 
arises on the cheque being given for an existing debt (r). 

69. Upon a contract to indemnify, the statute runs from the CwtrwA to 
time when the plaintiff is actually damnified, not from the time 

when the event happens which causes the loss (a\ Thus, if a debtor 
authorises another person to draw a bill on the debtor for the amount 
of the debt, and the debtor refuses to accept the bill so drawn, and 
the drawer is compelled to pay, the statute runs not from the refusal 
to accept but from the time when the drawer is compelled to pay 
But if a bill is dishonoured by non-payment and the payee who 
indorses the bill is sued by an indorsee and compelled to pay , the 
right of the payee to sue the drawer is barred at the expiration of 
six years from the time when the bill was dishonoured (c). -n 4 ^ 

In an action on a policy of insurance for loss occasioned by the Bmxrj 


(m) Thorpe v. Booth (1826), Ey. & M. 388 ; Thorm v, Coomht (1826), S Bow. 

& Ey. (k. b.) 347 ; see Moore v. Petchell (1856), 22 172. 

(n) See title Bills of Exchange, T m 

INSTBUMENTS, Vol. IL, pp. 477, 478 ; ifoTTM V. 

(where the last day was Sunday); Jferguason v. DougUs, Heron Co, (1796), 

* fji'w^k^'-twaJktr (1842), 9 M. & W. 606; see WilkinvM y- JtrUy 
(1871), L. B. 6 C. 1*. 206, 209 ; title Bills of Exchange, Pkomisboby Notes, 
AND Negotiable Instruhents, Vol. 11., p. 559. 

(p) Whitehead y. Walker, aupr a, ai p. b\b, «« au ««« title 

Bills of Exchange Act. 1882 (45 & 46 Vict. c. bl), ss. 46. id, see Utie 
Bills op Exchange,^ Promissory Notes, and Negotiable In^buments, 

(1887). 34 Ch. D. S61. and tiO e or 
ExckiKGE, Pbojiissoey^ Notbs, and Nboohable iNSTIHJMraTB, Vol. n., 

y. Hey wood (1839). 9 Ad. & f • 633. orermline r. W 

lift* TtineiaU v. Bartlett, KnowleB v. Bartlett, (low), Ai. i. 

ft^oiaesoEY No^s ^ Nnoo^ 

iNSTETJMBiras, VoLH.. p. 359, 

Aa to theoperetion of the statute on thejtobihty of 

nuptial defis. see title Husband and Vo 1_. XVI., pp. 409. note (o). 41 1. 

lb) //uniUij V. tlavderaon (1833). 1 Cr. & M. 46 
(e) Wtba<^ y. Kirk (1832). 17 Q. B. 944. 
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8KIT.4. 

WbaB Time 
begins to 
Bnn. 

Xaaid 

Transfer Act, 
1897. 


Surety and 
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Surety and ' 
principal. 


Cosureties. 


barratry of a captain in taking his ship out of her course and 
procuring her to be condemned and sold, as the barratry is not 
complete until the ship is delivered to the purchaser, only then does 
the statute l^gin to run (d). 

The cause of action for an indemnity under the Land Transfer 
Act, 1897 («), B. 7, is deemed to arise at the time when the claimant 
knows, or, but for his own default, might know, of the existence of 
his claim (/)• 

70. As between a surety and a creditor, the statute runs in 
favour of the surety, when he becomes liable to make a payment to 
the creditor (flf). 

Thus claims in respect of advances made more than six years 
before action will, as against the guarantor of a banking account, 
be barred, though claims in respect of interest and commission 
which accrued due within that period may not (h). 

In the case of the guarantee of the payment of a mortgage debt 
time runs in favour of the surety, not from the date of the loan, 
but from the expiration of a reasonable time after that date, during 
which time the mortgagee must be treated as having agreed not 
to 8ue(i). If the guarantee is to pay on demand, time runs only 
from a demand (y), while if the guarantee is for the safety of the 
money advanced, time only runs from the date when the security 
is shown to be unsafe {k)» 

If a surety pays the debt or part of it, the statute runs against his 
right to recover from the principal from the time when such payment 
was made (f)* 

As between co-sureties, co-contractors, or co-debtors, the statute 
runs against the right of contribution of one who has paid more 
than his share from the time of such payment (m) ; it is immaterial 
that at the time of the action for contribution the statute may have 
run between the principal creditor and the co-surety who is sued 
for contribution (w). A co-surety who has been called upon by 


((/) Hibbert v. Martin (1808), 1 Camp. 538; and see title Insurance, Vol. 
XVIL, pp. 444, 446. 

U) 60 & 61 Viet. o. 05. 

(/) Ibid., a. 7 (7). As to this section, see v. Odell, [1900] 2 Ch. 47, C. A. ; 
and title Beal Property and Chattels Beal ; and see pp. 40. 41, ante. 

{<f) Colvin y. Buckle (1841), 8 M. & W. 680; IdollY. Hadley (1835), 2 Ad. & 
£1. 1 68 . 

(A) Parr's Banking Co. v. Yates, [1898] 2 Q. B. 460, C. A.; see title 
Guarantee, Vol. XV., np. 482, 483, 492, 551, note(/). As to a claim for 
interest ceasing aa a rule, whei'e the claim to the piincipul is barred, see 
p. 68, Met. 

(i) HenUm v. Paddison (1893), 68 L. T. 405. 

(y) Be Brmvn's (JA JSsiate, Brown v. Brown, [1893] 2 Ch. 300; see title 
Guarantee, Vol. XV., p. 488. 

(k) Bheere v. ThimUeby A Son (1897), 76 L. T. 709, 711, 0. A. Compare the 
eases of guarantee of mortgage debt by epecialty, p. 77, post. 

{1) Davies v. Humphreys (1640), 6 M. W. 153; Comidine v. Comidins 
9 1. L. B« 400. Ae to the tune when the right of exonei-ation arises, see 
UAit^TEE, Vol. XV., p. 519, and the oases cited, note (u), ibid. 

(in) I^ies v. Humphreys, supra; Be Snowdon, Kx parte Smwd»jn (1881), 
17 Ch. 1). 44, 0. A. ; Gardner v. Brooke, [1897] 2 I, R. 6, C. A. ; and as to the 
right of contribution, see title Guarantee, Vol XV., pp. 526—530. 

(«) Wdmershausen v. OulUck, [1893] 2 Ch, 514; G^rdfier y. Brooke, supra. 
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the creditor to pay the whole of the debt may, although he has paid 
nothing, bring an action against his co-surety who has not fen 
called upon to pay to compel him to contribute towards the common 
liability ; and the statute does not run against his right to bring 
such an action until the claim of the creditor has been established 
against the surety (o). 

71. While a partnership is subsisting, the statute has no 
application to the claim of one partner against another in respect of 
rights arising out of the partnership (p), 

72. In an action against a factor for not accounting, the statute 
does not run until demand, the contract being to account on 
demand (a). 

In an action for money had and received to recover the con- 
sideration for the purchase of a void annuity, the statute runs from 
the time when the annuity is set aside (d). 

If money is paid into a bank on deposit account, the statute does 
not run against an action to recover it until demand is made for its 
return (c). In the case of money on current account, time runs from 
the payment in (d). 

In an action for money paid by mistake, common to both parties, 
the cause of action runs from the time of payment and no demand 
is necessary (c). 

In an action for money paid for the use of another, where 
from the mere payment the law implies a promise to repay on 
demand, the statute runs from the payment, but where no such 
promise is implied by law, the statute does not run until the pay* 
ment is adopted by the person on whose behalf it is made (/). 


(o) WolmerahaxtMn v. QulUck^ [1893] 2 Ch. 614 ; Jtohinson v. Harking [1896] 
2 Ch. 416 (liability of co-trustee for breach of trust) ; and see title Guarantek, 
Vol. XV., pp, 620, 629. 

(p) Barton v. North Staffordshire Rail, Co, (1888), 38 Ch. D. 468, 463; and 
see koyes v. Crawley (1878), 10 Ch. D. 31 (dissenting from MilUr v. Miller 
(1869), L. B. 8 Eq. 499); KniKC v. Gxje (1872), L. B. 6 II. L. 656; Chan 
Kit San v. Ho Fuvg Hany, [1902] A. C. 257 ; compare Betjemann v. Betjenmnn, 
[1895] 2 Ch. 474, C. A. ; title Partnership ; and see p. 171, post, 

(а) Tapham v. Braddick (1809), 1 Taunt. 672. After a reasonable time 
had elapsed (e.^,, fourteen years) a jury might presume that a demand had been 
made and that the factor had accounted {ibid,). As to factors, see title Aokncy, 
Vol. L, pp. 162, 163. 

(б) Cowper v. Oodinond (1833), 9 Bing. 748 ; Huggins v. Coates (184^, 6 Q. B. 
432, As to claims for money nad and received, see title Contract, Vol. VII., 
pp. 472 et seq, 

(c) Re Tidd, Tidd v. Overell, [1893] 3 Ch. 164, 166. As to the general deposit 
of money with a bailee, see title Bailment, Vol. I., p. 641. 

(d) Foley v. Hill (1848), 2 II. L. Gis. 28; Pott v. aegg (1847), 16 M. & W. 
321 ; and see title Bankers and Banking, Vol. L, pp. 686, 688. 

(e) Baker v. Courage Co., [1910] 1 K. B. 66 ; compare Freeman v. Jeffries 

M , L. B. 4 Each. 189, per Martin and Bramwell, BB., at pp. 199. 200; 

30 Re Robinson, McLaren y. Public Trustee, [1911] 1 Ch. 6(W, and title 
Mistake. , , . x 

(y ) Thus if a sub-tenant voluntarily pays rent due by the mesne landlord to 
the head landlord, the statute does not run until the mesne landlord adopts the 
payment {Ahearns v. M'Bwiney (1874), 8 L B. 0. L. 668). If such a payment^ 
Da mads by compulsion, the statute runs from the payment ; see Chrogan v# 
ikyaH, [1902] 2 X. B. 196, 0. A. 
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If goods are sold on credit, the statute runs, not from the sale 
When Tims or defiyery of the goods, but from the time when the term of credit 
to expires ig)* 

Bon. On a general contract for work to be done the cause of action 
on accTues when the work is done {Ji)» ^ But a contract to do work 
mdli. may contain a condition that the price should be paid out of a 

Work done, certain fund or when a certain contingency has happened, and in 

such a case the cause of action does not arise until the fund comes 
into existence or until the contingency has happened (i). 


Solieiton* 73. If a solicitor sues for his costs in an action, the statute 
ooiti. only begins to run from the date of the termination of the action 

or of the lawful ending of the employment of the solicitor {k). 

If there is an appeal from the judgment in the action, the 
statute does not begin to run against the solicitor, if he continues 
to act as such, till the appeal is decided (Z). But when judgment 
has been given and there is no appeal, the statute runs from the 
judgment, and subsequent items of costs incidental to the business 
of the action will not take the earlier items out of the statute (m). 
MIseellAneoni This rule applies only to such continuous work as bringing and 
work. prosecuting or defending an action; in respect of miscellaneous 

work done by a solicitor, the statute runs from the completion of 
the whole of each piece of work(w). 

DeliTory of A solicitor cannot sue a client for costs until the expiration of 
bill one month after delivery of a signed bill, but, nevertheless, time 

runs against a solicitor from the completion of the work and not 
from the delivery of the bill(o). 


Copyhold 74. In an action for a fine due on the admittance of a copy- 
daai. hold tenant time runs against the lord from the admittance ; and 

even where the fine is arbitrary, time runs from the admittance, 
not from the assessment of the fine(p). 


{g) Jlelpe v. Winierbcttom (1831), 2 B. & Ad. 431 ; and see title Sale of 
Goods. 

(A) Emerg v. Day (1834), 1 Cr. M. & R. 245, per Parke, B., at p. 248; see 
Hyde v. Partridge (1705), 2 IaI. Baym. 1204 ; and see title Work and 
Labottr. 

(♦) Me Kensington Station Act (1876), L. B. 20 Eq. 197; Pe Oloucester, 
Aherystwith and Central Wules Rail. Co. (1800), 2 Gin. 47; Nichols v. North 
metropolitan Railway and Canal Co. (1895), 7l L. T. 836, C. A. (solicitor’s costs). 

(A) Nicholls V, Wilson (1843), 11 M. & W. 106; Harris v. Osbourn 2 

Or. & M. 629; MaHindule v. Falkncr (1846), 2 C. B. 706; Whitehead v. L<rrd 
(1852), 7 Kxch. 691 ; Underivood, Son, and Piper y. Lewis^ [1894] 2 Q. B. 306, 
C. A. See also title Solicitors. 

B Harris v. Quine (1869), L. B. 4 Q. B. 653. 
t) Rotkery v. Mannings (1830), 1 B. & Ad. 15; compare Re HaU and Barker 
\ 9 Ch. B. 538; Re iielsonf Son, arid Hastings (1885), 30 Ch. D. 1, 0. A. ; 


aee Re Carttmight (1873), L. B. 16 Eq. 469; Re Romer and Haelam, [1893] 2 
Q. B. 286, 0. A. ; Baile v. BaBe (1872). L. B. 13 Eq. 497. 

(n) Beck v. Pierce (1889), 23 Q. B. D. 316, 323, C. A. ; Phillips v. Broadley 

(1846), 9 Q. B. 744. As to a solicitor pleading the statute, see Re (1850), 

1 L. liL &. P. 74. As to an action against a solicitor for negligence, see 
p. 51, 

(o) Cohum V. Cidledgey [1897] 1 Q. B. 702, 0. A. ; and see Cheeee v. Keen, 
[1908] 1 Ch, 245. As to the effect of a lien, see p. 42, ante, and title Lien, p. 3, ante. 

(p) Monekton v, Payne, [1899] 2 Q. B. 603; see Fraser y. Mason (1&S3), U 

4, B. I). 574, 0. A. ^ ^ 



49 


Part II.—Simi'I.e Contract Debts ani> Personal Actions, 

75 In an action to enforce an award of compensation under the 
Lands Clauses Act, 1846, the statute does not run till the date of 
the award (g). 

StJB-SBOT. 3, — In Aciinm of Tort 

76. In an action of deceit, if damages are claimed, the statute Compendation 
runs from the time when the plaintiff acted on the fraudulent *^*^*‘^* 
representation, unless the existence of the fraud has been fraudulently 
concealed by the wrongdoer, in which case time runs only from Fraudulent 
the date of the discovery of the fraud, or from the date when the 
person injured might, by the use of due care, have discovered the 
fraud (a). So also, in a case of fraudulent conversion of stock, 
time runs from the discovery of the fraud (b). 

If one person furtively takes the minerals of another by means Fraudnieut 
of a wilful and secret underground trespass, and no laches is attri- 
butable to the owner of the minerals in not discovering the existence ®‘“®*‘*^** 
of the wrongful workings by the trespasser, the statute has no appli- 
cation till the fraudulent trespass is discovered, and it is not 
necessary, to prevent the application of the statute, that there 
should have been on the part of the wrongdoer any active measures 
to prevent detection (c). But if the wrongful working of minerals 

{q) Tftrnrr v. Midland Rail Co,^ [ISllTl K. B. 832; see title Compulsohy 
Purchase op Land and Compensation, vol. VI., p. 76. 

(a) Thomson v. danmorria (Lord)^ [1900] 1 Ch. 718, C. A. ; Oihha v. (7ta7d (1882), 

9 U. B. D. 69, 0. A. ; Barber v. HomUm (1884), 14 L. R. Ir. 273 ; see Armtronq 
V. MiUhum (1886), 64 L. T. 247, 723, 0. A. Before the Judicature Act, 1873 
(36 & 37 Viet. c. 66), there was a yariance between courts of law and courts of 
equity as to the effect of the fraudulent concealment of the cause of action in 
those cases where there was a concurrent remedy both at common law and in 
equity ; the courts of common law holding that in spite of such concealment 
the i^tute ran from the time when the cause of action arose, except when 
the concealment was of itself an actionable wrong {Imperial Oaa Co. v. London 
Gas Co. (1864), 10 Exch. 39; Hunter v. Gibbons (1856), 1 H. & N. 459); 
the courts of equity holding that the statute in suen cases ran from the time 
of the discovery only {Booth v. Warrington {Earl) (1714), 4 Bro. Pari. Cas. 163 ; 

South-sea Co. v. Wymondsell (1732), 3 P. Wms. 143 ; Hovenden v. Annesley {Lord) 

(1806), 2 Sch, &. Lef. 607, 634; Blair v. Bromley (1847), 2 Ph. 354). The 
effect of the Judicature Act, 1873 (36 & 37 Viet. c. 66), s. 25 (11), is to cause 
the equitable rule to prevail in all cases in which before that Act there was 
a concurrent remedy at common law and in equity. In actious at common 
law, where thei'e was no concurrent remedy in equity before the Act, the 
common law rule prevails as regards the original cause of action ; but whore 
the fraudulent concealment is of itself a cause of action, time runs against the 
common law remedy of the persons defrauded from tho discovery of the fraud ; 
see Barber v. Ilousim.^ supra ; Armstrong v. MiUhum, supra. Qua^e, whether 
the rule as to fraudulent concealment of a cause of action applies in any case, 
except where the transaction giving rise to tho cause of action is of a fraudu- 
lent nature {Barber v. Houston, supra ; Armstrong v. Millbum, suj>ra). As to 
fraud at common law, see Bree v. Holbech (1781), 2 Doug. (k. b.) 654. As to 
the bringing into account of money paid und^ a misrepresentation, see Smith 
V. Alsop (1824), McCle. 622. As to the limitation of time in an action for com- 
pensation for untrue statements in a company’s j^ospectus, see title Companies, 

VoL V., pp. 136 — 140. As to the limitation of time in an action for replacement 
of sbiurm consequent on the registration of a forged transfer, see ibid., pp. 697 , 698. 

See, further, p. 172, post ; title ^uity, Vol. XIII., pp. 170, 176; and, as to 
actions of deceit, see utle Misrepresentation and Fraud. 

(b) Be Crosley, Munns v. Bum (1887), 36 Oh. D. 266, 0. A. 

(c) Bulli Cool Mining Ob. ▼. Osborne, [1899] A. C. 361, P. C. 
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Sect. 4. {s only inadvertent, the statute runs from the date of the 
When Time working (d). 

begins to if the rescission of a contract or deed is claimed on the ground 
of fraudulent misrepresentation, time does not begin to run until 
Mlsreprescn- person defrauded knew all the facts which would have entitled 
^aiioii! him to bring the action for rescission (^). But in order to prevent 
the statute running, the fraud must be that of the party sued or 
of his agent acting within his authority (/*). 

PftrtncTfc In the case of a claim, based on concealed fraud, by the represen- 
tatives of a deceased partner against the surviving partner, the latter 
cannot set up the statute as a defence and allege that his co-partner 
might by the use of due care have discovered the fraud, for one 
partner is entitled to rely on the good faith of his co-partners (g). 


Trover and 77. In an action of trover, although the plaintiff is ignorant 
detinue. conversion (//), time runs from the conversion, unless it was 

effected by fraud (i). The mere taking away or destroying a part 
of property the rest of which remains in the hands of a bailee is 
not such a conversion as enables the owner to sue in trover for 
the whole ; nor can the bailee wdien sued set up such taking away or 
destruction of a part as a conversion of the whole for the purpose 
of supporting a plea of the statute (A:). If goods have Iteen con- 
verted and afterwards sold, and the plaintiff waives the tort and sues 
for money bad and received, time still runs from the conversion 
and not from the receipt of the money (Z). 

Of goods. If goods come into the possession of a person with the con- 

sent of the owner, who is entitled to their delivery on demand, 
time does not run against the owner^s right to recover them, 
until there has been such demand and refusal to deliver by the 
bailee (m). The rule is the same where the goods of a person are in 


(d) Dean v. Thwaite (1855), 21 Beav. 621 ; Trotter v. Maclean (1879), 13 Oh. D. 
574 ; Re Aeiletj and Ti/ldealey Coal and Salt Co., and Tyldesfey Coal Co. (1899), 68 
L, J. (q. B.) 252. The dictum to the contrary in Ercle^inatical Citmmmimcn for 
England v. North Eaaiem Rail. Co. (1877), 4 Ch. D. 845, per Malins, V.-C., at 
p. 860, has been frequently disapproved ; see Utdli Coal Mining Co. v. Oahrrne^ 
L1899] a. C. 351, P. C. ; Re Aetley and Tyldeeley Coal and Salt Co., and Tydlesley 
Coal Co,, euwa. Omitting to enter workings in a map is not of it^eif 
sufficient eviuence of fraud {Dawee v. BagnaU (1875), 23 W. R. 690) ; and see 
title Minks, Minerat^s, and Quarries. 

(e) MolUgt v. Mutual Reserve Life Insurance Co. (1906), 94 L. T. 756, C. A. ; see 
Barber v. Houston {IdSi), 14 L. R. Ir. 273 ; Redgrave v. i/urti (1881), 20 Ch. B. 1, 
13, C. A. As to the necessity for acting promptly, see title Equity, Vol. XIIL, 
p. 174. 

(/) Thoms V. Heard and Marsh, [1895] A. C. 495. 

(9) Betjemann v. Betjemann, [1895J 2 Ch. 474, C. A. ; see Rawlins y. Wickham 
(1858), 3 Be G. & J. 304, C. A. ; and see title Partnership. 

(h) Granger v. George (1826), 5 B. & C. 149 ; see Edwards v. Clay (1860), 28 
Bcav, 145; Uinehliffe v. Sharpe (1898), 77 L. T. 714; title Trover and 
Betinub. 

(4) See p. 49, ante. 

(k) PhiipoU y. JCefJey (1835). 3 Ad. A EL 106 ; and see titles Action, VoL L, 
p. 23 ; Bailment, Vol. L, p. 565. 

g DentfS y. Shuekhurgh (1840), 4 Y« A C. (ex.) 42 ; see Ghding y. Ferris 
t), 8 a,. Bl. 14 : Cnoky. M'Tarith (1S23), 1 Bing. 167 ; Fnuer ▼. Btoantta 
bbMl Co. (1834), 1 Ad. ft EL 864. 

(m) T. lAd. (1871), L. B. 6 0. P. 206 ; Moidogm (ITortim) 

V. SoDitoidk iZM4) (1702), 7 Uoi Bep. M; Edward* r. Cfa, (1660), 88 Bw, 
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the poeseeeion of another who holds them in ignorance of the 

a D^n K ^saesaion of land, Buoh possession justifies the to 

pofsessW of the ^tie-deeds, and time does not begin to run ^ 
against an action to recover the title-deeds, so long as the person is Action for 
in possession of the land (o). tithd&xb. 


78 . Where one is employed another to perform a daty, the NcsUgcnce. 
failure to perform, or negligence in the performance of, such duly 
gives rise to a cause of action, and the statute runs from the date 
of such non-performance or negligence, and not from its being 
discovered or from the occurring of damage (a), ” 


79 . In an action for trespass to land or goods the statute runs Ticsptis*. 
from the time when the trespass is committed, or, if several acts of 
trespass are committed, from the date of each act (/>). 

If a tenant for life impeachable for waste fells timber, tlio Wwte. 
statute begins to run against the remainderman from the time of 
the felling, or, if the remainderman waives the tort and sues for 
money had and received, from the time when the timber becomes 
money in the hands of the wrongdoer (c). 

False imprisonment is a continuing cause of action, or a fresh False impn. 
cause of action arises, as long as the imprisonment continues ; 
hence if the imprisonment began more than four years before 
action hut continued to a time within that period, damages for so 
much of the imprisonment as took place within the four years 
before action may be recovered, although a plea of the statute 
prevents the recovery of damages for so much of the imprisonment 
as took place outside that period (d). 

In an action for malicious prosecution the cause of action is the 
institution or prosecution of criminal proceedings, and time nin.s 
from the close of the proceedings, not from any imprisonment 
which follows as the result thereof (e). 


145; Cimipton v. Cliandleaa (1801), 4 Ksp. 18 ; aud Hce titlcH Action, Vol. I.’ 
pp. 23, 24 ; Bailment, Vol. I., p. 565. As to the deposit of money, aeo p. 1 7, antf* 
(a) Spackman v. Fo$ter (1883), 11 Q. B. D. 99; Milter v. [1H91J 1 Ci. B. 
468, C. A. (title-deeds fraudulently taken and deposited as security). 

(o) Platit V. Catterill (1860), 5 II. & N. 430; see Wells {^Dean and Chapter) 
▼. Doddhigton (1845), 2 (ioll. Til. 

(a) Howell V. Young (1826), 5 B. & C. 2.79; Short v. M^Carthg (1820), 3 
B. & Aid. 626; Smith v. Fox (1848), 6 Hare, 386; Hughes v. Twisden (18S6), oo 
L. J. (cu.) 481 ; Bean v. Wade (1885). Cab. & EL 519; Wood v. Jones (1889), f31 
L. T. 551 ; and see title Nisoligexce. The rcjsult is the same whether the 
action is founded on tort or on breach of a contract to use due care {Howell 
V. Young, supra, per BaylEY, J., at p. 266). As to tort generally, soe title Toin*. 

(5) Thus iu an action for mesne prohts which is an action of treapaas, only 
arrears for six years before action can be recovered (Biiller, I^aw of Nisi Priua, 
88 ; Adams, Action of Ejectment, 4th ed., 339 ; lieade v. Itextde (1801), 5 Ves. 
744); and see title Tsibspass. As to actions of devastavit, see p. 40, ante; 
and title Executors akb Administrators, Vol. XIV., pp. 317 et seq, 

(c) Higginbotham ▼. Hawkins (1872), 7 Cb. App. 676; Seagram v, Knietd 
(1867), 2 Ch. App. 628 ; see Hughes v. TAowum (1811), 13 East, 474. Aa to wante 
by a tenant for life wbo is also entitled to the first estate of inheritance, see 

L 53, poU; and as to equitable waste, see p. 138, posL See also titles 
NDLORD AND TENANT, V^ XVIIL, pp. 430, 496 et #er/. ; SETTLEMKNTft. 

(d) Coventry ▼, Apstmf (1691), 2 Salk. 420; see Massey v. Johnson (ISIO), 12 
East, 67 ; Bailey ▼. Warden (1815), 4 M. & S. 400. 

(e^ VioleU v. Sympson (1857), 6 E. & B. 344. 
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80. In an action of libel, if there is only one act of publication, 
the statute runs from the publication ; but if the publication is a 
continuous act, as where a book or newspaper is published and 
offered for sale, the statute does not run, as long as the libel is on 
Bale(/). In an action for slander, when the words are actionable 
without proof of special damage, the statute runs from the uttering 
of the slander (p). When the words are not actionable without 
special damage, the statute does not run until the damage 
occurs (ft). 

81. Where damage is part of the cause of action and no act is 
committed which is of itself wrongful, the statute runs from the 
date of the damage and not of the act which causes the damage (i). 
Thus, if a lessee of minerals works them and leaves insufficient 
support for the surface, which belongs to another person, and 
damage in consequence occurs to the surface more than six years 
after the working of the minerals, the statute runs from the 
occurrence of the damage and not from the working of the 
mine or from the leaving of insufficient support (fe). Where there 
has been a continuance of the damage, a fresh cause of action 
arises from time to time, as often as damage is caused {1). If the 
owner of the mines works them and causes damage to the 
surface more than six years before action, and within six years of 
action a fresh subsidence causing damage occurs without any fresh 
working by the mine-owner, an action in respect of the fresh damage 
is not barred, as the fresh subsidence resulting in injury gives a 
fresh cause of action (vi). If in such case the subsidence causing 
damage is continuous, there is a continuing cause of action as long 
as the subsidence continues (n). 


(/) Brunfiwick [Duke)y, //arwer (1849), 14 Q. B. 186 (where an action was 
bruxight in 1848 to recover damages for a libel published in a newspaper in 1830, 
and me plea of the statute was hold to be negatived by proof of the sale of one 
copy just before action). 

Q) The ^riod of limitation in this case is two years ; see p. 88, ante. As to 
when wor^ are actionable without proof of damage, see title Libel AED 
Slander, Vol. XVIII., p, 607. 

(A) iiaundere v. Edwarae (1662), 1 Sid. 96 ; LiWebury v. Wright (1662), 1 Sid. 95 ; 
see Varlev Afain Colliery Co, v. Mitchell (1886), 1 1 App. Cas. 127. In such a case 
the period of limitation is six years from the happening of the damage ; see 
p. 38, ante. 

(i) Backhouee v, JBonomi (1861), 9 U. I,. Cas. 503 ; see Whitehou$e v. FeUcwee 

M , 10 0. B. (n. 8.) 765 ; Midaden v. Harridge (1669), 2 Wms. Saund., 
61 m, 63 6 ; Lloyd v. Wignty (1830), 6 Bing. 489 ; Wordsworth v. Harley 
(1830), 1 B. & Ad. 391; HoberU v. Read (1812), 1C East, 215; QUlon v. 
lioddliigion (1824), By. & hL 161 ; Howell v. Young (1826), 5 B. & C. 259; and 
see title Dahaqes, Vol. X., pp. 308 et aagr. 

(k) Backhouse v. Bonomi, supra, 

(1) Whitehouse v. Fdlowes^ suma ; BattiehiU v. Reed (1856), 18 C« B. 696 ; 
Deeery v. Grand Canal Co., (1875), 91. E. 0. L. 194, Ex. Oh. 

(m) Darley Main Colliery Co. r. MitcheU, supra, overruling Lamb v. Walker 

H , 3 Q. B. D. 389 ; see West Leigh Colliery Co., Ltd. v. Tunniclife and 
^ sen. Ltd,, [1908] A. 0. 27 ; title Laxagbs, Vol. X., p. 310. 

(nj Orumhie y, Walfsetid Locttl Board, [1891] 1 Q. B. 503, 0. A. ; Fairhrelhtr v. 
Bury Rurel Sanitary Authority (1889), 37 W. B. 544; Holey. Chard Vnieu, 
“ “ 1 1 Ch. 293, 0. A. 
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Sub-Sect. 4 . — PereoHB Capable 0 / Suing or of being Sued (o). 

82* A cause of action cannot accrue unless there be a person 
in existence capable of suing (p) and another person in existence 
who can be sued (g). 

83. If a person^ to whom a cause of action would have accrued 
had he been living, dies intestate before the time when the cause of 
action would have accrued, if he were living, the statute does not 
begin to run until administration is taken out (r) ; but the statute 
runs against an executor from the accruer of the cause of action, 
if the executor acts or takes out probate (s). If probate is not 
granted for more than six years from the accruer of the cause of 
action and no action is brought before probate, it seems that the 
executor's claim would be barred (t). If probate is granted and 
afterwards revoked and an administrator is appointed, the statute 
does not run against the administrator until letters of administra- 
tion have been granted (t). 

84. If a cause of action accrues to a convict while he is still under 
incapacity as such, and no administrator or interim curator of his 
property is appointed, time, it seems, would not begin to run 
against him until the determination of the incapacity (a). 

85. If waste is committed by a tenant for life impeachable for 
waste, who is also entitled to the first estate of inheritance, no action 
can be brought till the death of the tenant for life ; such a claim 
against his estate must be brought within six years of his death (6). 
If the tenant for life and the remainderman are different i)er8onB, 
and the remainderman dies before the tenant for life, and the 
tenant for life becomes administrator of the remainderman, no such 
action can be brought during the life of the administrator (c). 


(o) As to the of erutioii of the statute with regard to claims against the 
estates of deceased }»er»oii 8 , see title Exkcutous and Administkators, 
Vol. XIV., pp. 144, 145, 253, 254. 

{p) Murray v. East India Co, (1821), 5 B. & Aid. 20 * 1 , yer Abbott, C.J., at 
p. 214. As to disabilities, see p. 56, post. 

( 7 ) Donglae v. Forrest (1828), 4 Bing. 686 , per Best, C.J., at p. 704. 
Compare the cases as to lunatics, pu. 56, Ml , pod. 

(r) Sanders v. Stanford (1579), cited in Soff'yn v. Adams (1605), Cro. Jac. (K); 
see Pratt v. Siuaine (1828), 8 B. & C. 286; Hyde v. Prke (1837), Coop. Pr. Ca^. 
193; and coses cited in title Executors and Admins'irators, Vol. XIV,, 
p. 2 10 , note (g). 

(s) See title Executors and Adaiinistjutoks, Vol. XJV., pp. 144, 145, 230. 
As to actions s gainst personal representatives, see p. 54, post. 

(f) Chan Kit San v. Ho Fung Hang, [1901^ A. C. 257, B. C. 

(a) See the Forfeiture Act, 1870 (33 & 34 Vict. c. 23), ss. 7, 8 ; titles Action, 
Vol. I., p. 29 ; CiuiiiNAX Law and Procedure, Vol. IX., p. 429. By the 
Mercantile Law Amendment Act, 1856 (19 & 20 Vict. 0 . 97^8. 10 , unpnsonment 
of a plaintiff ceased to be a cause of incapacity, hut the Forfeiture Act, 1870, 
(33 & 34 Vict. c. 23), seems to have reimpoeed the Usability in the case of a 
convict as defined therein when there is no administrator or interim curator 
appointed. 

( h) Birch- Wolfe v. Bwch (1870), L. K. 9 Eq. 683. 

0 ) Seagram v. Knight (1867), 2 (’h. App. 628. As to the pi'esuinption of 
payment keeping a debt alive, when the hand whicli is to pay is the same as 
the hand which should receive, see p. 72, post. 
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86 . If a debtor is in such a position that, even if an action 
^ere brought, and judgment given, against him, the judgment 
could not be enforced, a cause of action cannot accrue against him (d). 

Sttb-Seot. 5 . — Whm Time emtinuee to Hun* 

87. Time which has once began to run will as a rule continue 
to do 80 , even though subsequent events occur which make it im* 
possible that an action should be brought. This rule holds good 
with respect to all Statutes of Limitation (e). 

Thus, if time has begun to run against a person entitled to sue, 
or in favour of a person capable of being sued, the fact of his death 
and that there is an interval between his death and the grant of 
administration does not prevent time from running against (/), or 
in favour of (//), the administrator, as the case may be. If, 
however, a debtor takes out administration to his creditor, this, 
being an act of law, suspends the remedy, and the statute ceases 
to run during the administration (h). 

So in respect of debts provable in bankruptcy, the statute ceases 
to run during the bankruptcy, but will continue to run afresh if 
and when the bankruptcy is annulled (i). Jn the case, however, 
of the bankruptcy of a creditor the statute runs against the 
trustee (k). 

88. At common law the right to bring an action could not be 
suspended by the act of the party, for, if the right was suspended, it 
was extinguished (a). But if a negotiable instrument is taken in 

(d) E,g,t Ambassadors ; see titles Action, Vol. I., p. 19, 20 ; Constitutional 
Law, Vol. VI., pp. 42S et eeq. As to the operation of the statute with regard 
to claims against the estates of insolvent persons, see titles Action, Vol. I., 
p. 21 ; Bankruptcy and Insolvency, Vol. IL, p. 202. 

(e) Uimfray v. Scruope (1849), 13 Q. B. 609, 512; Smith v. Hill (1746), 1 

Wils. 134; Doe d. Duroure v. Jonee (1791), 4 Term Kep. 300; Jihodee v. 
Smethurat (1838), 4 M. & W. 42; affirmed (1840), 6 M. & W. 36i, Ex. Ch. ; 
Jlowlett V. Lambert (1840), 2 L Eq. 11. 254 ; see Skejffington v. Whitehurst (1837), 
3 Y. & 0. (ex.) 1, 34; Ikte d. Oriyys v. Shane (1787), 4 Term Eep. 306, n. (b) ; 
Slowel V. Zouch{Ijvrd) (1569), 1 Plowd. 353, 366; Cotierelly, (1813), 4 

Taunt. 826; Qray v. 3/and«2f (1723), 1 Stra 556 ; Wtlcvx y, Huggins 1 

Barn. (k. B.) 335; (1731), 2 13am. (K, B.) 5; Copley v. DorJeminrque (1676), 2 
Lev. 166 ; AV Donnell v, lirodetuk, [1896] 2 I. II. 136. It was held in Prideaux 
V. WMer (1661), 1 Lev. 31, that wnen time had begun to run it continued to 
run, although tne courts were closed in consequence of reliellion (see Beckford 
v. Wade (1805), 17 Ves. 87, 93, P. C., and BytiionU Ca»e (1667), cited in Jlall v. 
T(V5ot«n4 (1689), 2 Salk. 420). The fact that the last day of the statutory 
period is a non-juridical day does not excuse a plaintiff who commences his 
action on the next day (see Morris v. Richards (1881), 45 L. T. 210 ; Dechhie v 
Mmireal City, [J894] A. 0. 640, P. 0.). As to time generally, see title Time, 

(/) Penny v. Brice (1865), 18 0. B. (n. S.) 393 ; Fergiisson v. Fyffe (1841), 8 
Cl, & Pin. 121, 140, li, L. ; and see title Executors and Administrators, 
Vol. XIV.. p, 228. 

{y) Freake v. Crane/eldt (1838), 3 My. & Cr. 499 ; Boatwright v. Boatwright 
(1873), L. R. 17 Eq. 71; and see title ExECuroiiS and Administrators, 
Vol. XIV., p. 253. 

(h) Seagram v. Knight 2 Ch. App. 628; and as to a debtor-exeoutor, 

■ee title Executors and Administrators, Vol. XIV., p. 269, 

(i) See title Bankruptcy and Insolvency, Vol. IL, pp. 60, 202. 

(k) Me Mansel, Ex parte Nm tm (1892), 9 Morr. 198, C. A. ; see South^sea Co, 
V. WymondseU (1732), 3 P. Wins. 143. As to the effect of a windiug*up order 
on claims against a company, see title Companies, Vol. V., p. 509. 

(«) F(»rdy. Beech (1848), 11 Q. B. 852, Ex. Ch.; Belshuw v. Bush (1851), 11 
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S ayment of a debt, the cause of action is suspended till dis- Sect. 4. 

onour (h) ; and an arrangement between a debtor and his creditors When Time 
may be in such a form as to amount to an agreement that payment begins to 
should be accepted in a particular way, and that in default the 
creditors should be remitted to the original cause of action, so that 
there is a fresh right of action upon the original debt, when default 
is made, and time does not run till then (c). In equity a deed of Deed of 
arrangement between debtor and creditor, by which the creditor arrangement, 
covenants not to sue the debtor, while the trusts of the deed continue, 
or until life interests have determined, suspends the operation of 
the statutes during the specified time (d), but a mere letter of licence 
and contract not to sue for a specified time does not have that 
effect (c). 

89 . If a plaintiff brings an action and dies, his personal repre- Fresh pro. 
sentatives may, within a year of probate of the will or of the grant 
of administration, commence a fresh action, and on the death of a 
defendant the plaintiff may commence a fresh action against his taiires. 
representatives within the same period, although more than six 
years may then have elapsed from the accrual of the original 
cause of action (/). 


0, B. 191 ; but see Shter v. Jonei (1873), L. R. 8 Exch. 186, 192; lleevn v. 

llcarne (1836), 1 M. & W. 323. „ on ah 

(b) 2 Wms. Saund. (ed, 1871) 351, n.; Tnrnetf v. DodweU (18t54). 3 E. & B. 
136; Behhaw v. na$h (1851), 11 0. B. 191, 205 ; Re a Dehtnr, Kx parte the 
Debtor, [1908] 1 K. B. 344, C. A. ; see Jrring v. Vettch (1837), 3 M. & W. 
90; Marreco v. Jtkhardson, [1908] 2 K. B. 584, C. A. 

(c) Irving v. Veitch, sopra; lie Stock, Ex parte Amoe (1896), 3 Mans 324 ; 
McDonnell v. Broderick, [1890] 2 I. R. 136; boo Edwarde y. Coomhe (18 < 2), E. li. 

7 0. P. 519; Be ITattm (1872), 7 Ch. App. 723 ; and title Bankuuptcy and 

Insolvency, Vol. II., pp. 334, 337. . .r,. 

(f/) O'Brien v. (1852), 10 Hare, 92 ; Jven v. Elwee (1854), 3 Drew. 25 ; 

800 p. 173, poet, 

(4 2)(1859), 26Beav. f>14,C19. 

(/) Swinddl V. (1886), 18 Q. B. D. 250, 0. A. ; /T.n vv v. l 

lum), 1 JA. Eaym. 432 ; Wilcockf v. (1'3>), 2 Stra. 90. ; llwUeii v. 

Jlarrhffe (1669), 2 Wms. Saund. (ml. 1871j 160. Cur^vu v. ™ 

(Aord) (1867), 7 B. & B. 283; compare hmglU v. Bo'e (1 / .8), 2 Co«p. (OH, 

Adorn T. nriiiol {InhnhitanU) (1834), 2 Ad. & El. 389; K. S. t., On'- 
r. 2; see Cnrtu v. (1882), 20 Ch. D. 398, 4<'': 

(1884), 27 Ch. D. 237 ; MiMethwaxte y. (1893), Sol. Jo. 38* . 

These decisions are the effect of an construction of the ^ 

Act, 1623 (23 Jac. 1, c. 16), s. 4, by which if judginent in any action to wliicU 
the Act applies was given for the. plaintiff and ‘‘ f 
verdict pM^ for the plaintiff and, npon matters alleged m arrest 3"^^®“*; 
iiXment ^ riven against tho plaintiff, or if the defendant was outlawed end 
aftewards reversed hif outlawry ,>e plaintiff or 
trators might commence a now action w.thm a year 

judgment on tho giving of judgment against the plaintiff on the of tM 

iuXV The procelire mentionml Sne S) It ii 

Ord 68 r 1 • Civil Procedure Acte llepeal Act, 18.9 (42 * 43 Viot. c. 6»}. it » 
doubtful whether tho provision above referrrf to has any 

SSp^^ureorwUeritshouldbeappliedte^enteyo^judp^^ 

dt'f«ndant in the Court of Appeal, g AdiiikwtiutoeSi 

order carrying on proceedings, see title ExicUToas and 

Vol. XIV.. p. 22$. 
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beyond the 

eeaa 


Return of 
defendant. 


Sbot. 6. — Disabilities. 

90 . If a cause of action accrues to a person wlio is at the time 
of the accrual either under age or of unsound mind, the statute 
does not run until he is of age or of sound mind (g). 

91 . If at the time when a cause of action accrues to a plaintiff 
the defendant is beyond the seas, that is, is out of the United Kingdom 
of Great Britain and Ireland or of the islands of Man, Guernsey, 
Jersey, Alderney and Sark, or any islands adjacent to any of them 
being part of the King’s dominions (h), the statute does not run until 
the defendant returns from beyond the seas(i). This provision 
applies to the absence from the United Kingdom of a defendant 
who has never been there, and to a foreigner as much as to a 
native of the United BLingdom (k). It also applies when the cause 
of action arises abroad, although the remedy is barred in the 
country where the cause of action arose, provided the liability is 
not extinguished by the law of that country (1), 

If a defendant who is beyond the seas when the cause of action 
arises is afterwards in the United Kingdom for ever so short a 
time, even without the plaintiff’s knowledge, time begins to run 
from the defendant’s being there (m). 


(ff) Limitation Act, 1623 (21 Jac. 1, c. 16), s. 7 ; see 7?ocAc v. JTepinan (1729), 
1 Barn. (K. B.) 172 ; Crosier y. Tomlinson (1676), 2 Mod. Bep. 71 ; l*iyy^<U v. Rush 

S , 4 Ad. & El. 912 ; and titles Imfakts and Children, VoL XVII., p. 62 ; 

nos AND Persons of Unsound Mind, pp. 462 et seq,, post. The Limitation 
Act, 1623 (21 Jac. 1, c. 16), s. 7, which was extended to actions for seamen’s 
wages in the Admiralty Court (now the Probate, Divorce, and Admiralty Division 
of the High Court) by stat. (1706) 4 & 6 Ann. c. 3, s. 18, provided for three 
otlier disaoilities of plaintiffs, namely, coveiture, imprisonment, and absence 
beyond the seas. As to coverture, see Richards v. Richards (1831), 2 B. & Ad. 
44/ ; Scarwdliuiy, Aicheson 7 Q. B. 864; and see title Husband and 

Wife, Vol, XVI., p. 329, note (o). Coverture has ceased to be a disability ; 
see i6/d., pp. 391, 434, 464 ; Weldon v. Neal (1884), 51 L. T. 289. Imprison- 
ment and absence of a plaintiff beyond the seas ceased to be disabilities for 
the purposes of the Limitation Act, 1623 (21 Jac. 1, c. 16), and stat. (1705) 
4 & 6 Ann. c. 3, on the passing of the Mercantile Law Amendment Act, 1 866 
(19 & 20 Viet. c. 97) ; see t5td., s. 10, the provisions of which are rntrospective 
\V{>mill V Hudson (1867), $ £. & B. 429; l*ardo v. Bingham (1869), 4 Ch. App. 
<36); but as to imprisonment, see Forfeiture Act, 1870 (33 & 34 Viet. c. :i3), 
B. 8 ; and see note (a), p. 63, ante. The law as to the aisabilities under the 
Civil Procedure Act, 1833 (3 & 4 Will. 4, c. 42), s. 4, is the same as under the 
Limitation Act, 1623 (21 Jaa 1, c. 16). 

(A) Civil Procedure Act, 1833 (3 & 4 Will. 4, c. 42), s. 7 ; Mercantile Law 
Amendment Act, 1866 (19 & 20 Vict. c. 97), s. 12. At common law ** beyond 
seas *’ meant beyond the seas actually surrounding Great Britain ; Ireland wae 
therefore at common law beyond the seas {Anon. (1690\ 1 Show. 91, per 
Holt, C,J. ; Lane v. Bennett (1836), 1 M. & W. 70), but Scotland was not {Kiog 
V. Walteer (1761), 1 Wm. Bl. 286). Compare the Army Act, 1881 (44 & 46 Vict. 
c. 68), ss. 146 (3), 190 (26). 

(f) Stut. (1706) 4 & 6 Ann. o. 3, s. 19. 

(A) See Strithorst v. Oraeme (1770), 2 Wm. BL 723 ; Lafmd v. Ruddock 
(1863), 13 C. B. 813 ; Pardo v. Bingham (1869), 4 Oh. App. 736, 738 ; Reimers v. 
Bruce (1869), 23 Beav. 146. 

(0 ^ Williams ▼. Jones (1811), 13 East, 439 ; and see Pinch y. Pinch (1876), 
46 L. J. (OB.) 816; Shdbg y. (1826), 11 Wheaton, 361, 371; notes to 
Moeign r. Pabrigae (1774), 1 Cowp. 161 ; 1 Smith, L. 0., 11th ed., 691, 634 
e< isg. ; title Conflict of Laws, Vol. VI., p, 306. 

(m) Orpgarg y. HttrriU (1826X 6 B. & C. 341, 



Part II.~> Simple Contract Debts and Personal Actions, 


92. It one co-plaintiff is under a disability when the cause of 
action accrues and the other co-plaintiff is not, the statutory pro- 
visions relating to disabilities have, it seems, no application, and 
time runs from the accrual of the cause of action (n). 

If one co-debtor is beyond the seas at the time when the cause of 
action accrues against him, and another co-debtor is then within 
the seas, time runs from the accrual of the cause of action against 
the latter, and he may be sued during the absence of his co- 
debtor (o). The absent co-debtor may also be sued within the 
statuto]^ period of his return (o). In the case of any cause of 
action in respect of contract, except one founded on debt, the 
absence beyond the seas of one or more of several persons liable to be 
sued would, it seems, prevent an action being brought against those 
persons who are within the 8ea8(p). If one of two co-contractors 
is beyond the seas when the cause of action accrues against them, 
and he dies beyond the seas, the survivor may, it seems, be sued 
within six years of such death (q). 

93. If a person entitled to a cause of action is under one dis- 
ability when the cause of action accrues, and this disability comes 
to an end, but such person is then under another disability, time will 
not begin to run till the second disability has ceased (r). If there 
is any interval between the determination of the first disability and 
the supervening of the second, time will begin to run on the 
determination of the first disability, and the second disability 
would have no effect (s). 

If a person is under disability when the cause of action accrues 
to him, and so continues up to his death, his personal repre- 
sentatives have a right of action, although the statutory period 
of limitation has elapsed during his lifetime (a). The right of the 
executor of such a person is, it seems, limited to six years from the 
death (b). It is conceived that if the person entitled to a cause of 
action dies intestate under disability, time does not run until letters 
of administration have been granted (c). 


SaOT.5. 

Disabilities. 

Disability of 
oo-plaintiS. 
Absence 
beyond the 
MBS of 
oo-debtor ; 


of co-con* 
tractors. 


SuoceseiTe 

disabilitiea 


Difiability 
continuing 
till dctttb. 


(n) Perry v. Jackson (1792), 4 Term Bep. 516. This decision relates to absence 
beyond the seas, which is no lon;>:er a disability in this case, but the reasoning 
is applicable to any kind of disability. 

(o) Mercantile Law Amendment Act, 1856 (19 & 20 Viet. c. 97), s. 11 ; 
see, further, title Contaaot, Vol. VII,, p. 460. 

(p) The Mercantile Law Amendment Act, 1856 (10 & 20 Viet. c. 97), s. 11, 
only applies to “co-debtors,” whereas in t5td., s. 14, the expression used is 
“ co-coiitractoTs or co-debtors.” 

{q) Towns V. Mead (1855), 16 C. B. 123, per Jekvis, O.J., at iip. 133, 134. 

(r) 8uipple*$ Lessee v. Raymond (1830), llayes, 6 (decided in Ireland under a 
corresponding section of an Irish Act (stat. (1634) 10 Oar. 1, sosh. 2, c. 6, s. 13)); 
Borrows v. FMison (1871), L. E. 6 Exch. 128 (decided in England un^r the 
corresponding section of the Beal Property Limitation Act, 1833 (3 « 4 WilL 4, 
IV. 27), 8. 16 (now rejvealed)). 

(s) Borrows y, Ellison, supra* ^ ^ • 

(o) Btrithont ▼. OraeiM (1770), 2 Wm. Bl. 723 ; Tvwntetid v. Deacon (1W»), 3 

Exon. 706. „ 

(5) Townsend v. Deacon, smyra, per BOLFE, B., at pp. 711, 712; see Wyen f. 
Fast India Co. (1734), 3 P. Wins. 308. 

(c) See titie Executors and Admxnisirators, Vol. XIV., p. 330 ; and p. 
ante. 
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Acknowledg- 
ment of debt. 


ABBuming that there is any limitation of time in the case of 
the executor of a person v^ho dies under a disability, it seems 
that if ail the executors are, or a sole executor is, under disability 
when the testator dies, and administration is not taken out in the 
meantime, but probate is granted when the disability is removed, 
time will not run until one of the executors or the sole executor 
ceases to be under disability (d). 

If a person liable to an action remains beyond the seas from tlie 
time when the cause of action accrued until his death, an action 
lies against his personal representatives, although the statutory 
period may have elapsed in his lifetime, and time will not begin to 
run till letters of administration have been taken out or the 
executor has proved or acted (e). If the executor is himself abroad at 
the time of his testator’s death, time will not begin to run until the 
executor has both returned home and either acted in England or 
proved (e). 

94. The provision as to disability is a saving clause, and of 
itself imposes no disability, and a plaintiff to whom it applies may, 
while be is under a disability, bring his action in the same way as 
if the statutory provisions as to such disability had not been passed, 
whether the statutory period of limitation has elapsed or not, and 
may also do so within the statutory period after the determination 
of the disability (/)• The same construction is to be put on the 
provisions relating to the absence of defendants beyond the Beas(^), 

Sect. 6, — Effect of Acknowledgments in Writing. 

Sub-Sect. 1 . — In GmeraU 

95. A debt may be taken out of the operation of the Limitation 
Act, 1623 (/i), by an express unconditional promise to pay, or by an 
unconditional acknowledgment of the debt from which a promise to 
pay is implied, or by a promise to pay on the fulfilling of a con- 
dition, or on the expiration of a specified time or the happening of a 
certain event, if the condition is fulfilled, or the specified time has 
elapsed or the specified event has happened (i). Time begins to 
run afresh from the making of such an unconditional promise or 


(<i) Colton"^ Case (1590), 1 Leon. 211, decided under the Statute of Pines (1-488), 
4 Hon. 7, c. 24 (now repealed) ; see Dillon ▼. Lvmjan (1795), 2 Ily. Bl. 584. 
Doe d. George v. Jtesnn (1805), 6 East, 80, decided under the Limitation Act, 
1623 (21 Jac. 1, c. 16), s. 2 (now repealed), is no authority on this point, as the 
wording of that provision differs alike from that of the Limitation Act, 1623 
(21 Jao. 1, 0 . 16), s. 7, and that of the Statute of Pines (1488), 4 Hen. 7, c. 24. 

(e) Story v. Fry (1842), 1 Y. & C. Ch. Gas. 603 ; Flood v. Fatterson (1861), 29 

(/) Forbes v. Smith (1855), 11 Exch. 161. 

(g) In Musurus Bey v. Qculban, [1894] 1 Q. B, 633 ; affirmed, [1894] 2 Q. B. 352, 
€. A., it was held that although it was possible to issue a writ for service out 
of the jurisdiction and to obtain leave to serve it or to give notice of it out of the 
jurisdiction, yet the effect of stat (1705) 4 & 5 Ann. c. 16, s. 19, remains the 
same, and time does not run against the plaintiff while the defendant is beyond 
the seas. As to service of process out of the jurisdiction, see titles ConFLiCT 
OF Laws, Yol. VI., pp. 181, 291 ; Puacxice akb PfiocEBUJUi. 

(h) 21 Jao. 1, 0 . 16. 

(•} Tanner v. Stmrt (1827), 6 B. 4 C. 003* 
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Rclinowledgmenfc, or, in the case of a conditional or contingent 
promise, from the fulfilment of the condition, or the lapse of the 
specified time, or the happening of the specified event. The pro* 
xnise, express or implied, is a new contract, the consideration for 
which is the old debt, and such a promise constitutes a new cause 
of action (k). 

An acknowledgment has the same effect whether made before or ^ 
after the expiration of six years from the accrual of the original cause | 
of action, provided it is made within six years of action brought (/). 

An acknowledgment after action brought is of no effect in that - 
action (m). ] 

96. The promise must be in writing signed by the party charge- i 
ahle(n). If there are two or more joint contractors or executors or 
administrators of any contractor, a written acknowledgment or 
promise made and signed by one or more will not affect the other 
or others who have not signed (o). 

97. If there is no date on a written acknowledgment, the date 
may, it seems, be supplied by parol evidence (p). The name of the 
creditor may, it seems, be supplied in the same way (a) ; and if it is not 
clear from the acknowledgment itself to what debt it refers, parol 

(k) Tavfierv. 5mar<(1827), 6 B. & 0. 603 ; Manngelly.mdgesimi),^ !, 0. L. R. 
88 • Hammond v. Smith (1864), 33 Beav. 452. This is the result ot the pulicml 
coTi.‘?trnction of the Limitation Act, 1623 (21 Jac. 1, c- contains no 
provisions as to acknowledgments. The provisions in the Civil 1 rocodiiro Act, 
1833 (3 & 4 Will. 4, c. 42), s. 6, are only applicable to speci.ilty debts, yworc 
whether, as to any other debts governed by that Act, an acknowledgment can 

have any effect; see p. 88, ante, „ . , ,1 rr n /lo’-itx 

(/) n tlliamtv. Oun (1710), b'ortos. Eep. 177, 180; Spn'kernelly. IIotham{\^oi), 
Kay. 069; WiHins v. Smith (1854), 4 B. & B. 180, ft P. I80, 

The observations of Pollock, C.B., in Corn/<^th v. SmHhard {\6o,)), o IL A K 
13, at p. 14, and of BkaMWELL, B., S. 0., enh now.. Cvrnforth v. ^ 

renorted 8 W. K. 8, to the contrary effect, may now, it speins, be disregarded , 
see Scales v. Ja^ob (1826), 3 Bing. 638, per Best, CJ., at p. 053 
Williams (1830), 7 Bing. 163, per Tindal,O.J., at p. 108 ; Chasenu/re v. Turner 

(1876), L. B. 10 Q. B. k-ta /.ocaa fn fliA contrarv effect 


Sect. 6. 
Effect of 
Acknow- 
ledgments 
in Writing. 


Acknowledg- 
ment before 
action. 

Acknowledg- 
ment after 
action. 

Form, 


Parol 

evidence of 
acknowledg 
menu 


894 • Iltirker v Hannav (uoy), a Tiusc, ou**, 11 . , ir. - -- 

Rep! 7ii0) are earUer than Tanner y. Smart, tu^a, and are 

auflioritiM. If an acknowledgment w made after action bronfelit, the plaintiff 

made by any person, see p. 67, ^ f Amendment Act, 

more contractors etc., see p. 61,po«<. The otai or construction of 

the nature and construction of an Drew 432, 44^ For 

of Forms and Precedents, Vol. L. pp. 188 « w. 1 . »eep. 61,p<is«, 


tiOeOuAEAirrK*, VoUXV., P; 4*8. . . 

(a) See Hartlti/ ▼. Wharton (1840), 11 Ad. ft BH. 93*. 
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evidence may be given to identify the debt (/>). If a written acknow- 
ledgment is lost, parol evidence of its contents is admissible (c). 

98. No acknowledgment nor other writing made necessary by 
the foregoing provisions (d) is to be deemed to be an agreement 
within the meaning of any statute relating to stamp duty (e), A 
written acknowledgment need not be stamped as an agreement if 
there is other evidence of the original debt (/). But a document 
which is put forward as an acknowledgment must be stamped 
with the stamp (if any) other than an agreement stamp, which 
from its form it is required to bear. Thus a bill of exchange or 
promissory note not properly stamped cannot be put in evidence 
as an acknowledgment, or as forming part of an acknowledgment 
along with another writing referring to it (q). A document in 
the form of a receipt without a stamp cannot be put in evidence 
to prove the payment of the money mentioned therein as received, 
or any fact to be inferred from such payment, but may be used 
to prove any other fact, supported by the document, which is 
independent of the question whether the payment was made or 
not (fe). 

99. It is only in the case of a debt that a promise to pay or an 
acknowledgment takes a liability out of the statute ; an acknow- 
ledgment of a liability in respect of a breach of contract other 
than a debt(t) or of a tort(^) will not in general have any such 
effect. If upon a breach of contract there is no need for the assess- 
ment of damages, but a definite sum can be recovered as liquidated 
damages by virtue of a stipulation between the parties, a mere 
acknowledgment of the breach has, it seems, no effect, but an 
acknowledgment of the stipulated sum being due takes the case out 
of the statute (k). 


(b) SpickemeU y, ffotham (1864), Kay, 669; Bewlet/ v. Power (1833), Hayes & 
Jo. 368 ; Whitcomhe v. Steere (1903), 19 T. L. E. 697 ; see McQuffie v. Burfeinh 
(1898), 78 Ti. T. 264 (two letters oonnected by parol evidence). 

(c) Haydon v. WiUiavu (1830), 7 Bing. 163; see Read v. Price, [1909] 2 
K. B. 724, C. A. 

{d) Statute of Frauds Amendment Act, 1828 (9 Geo. 4, o. 14), s. 1 ; see 
p. 69, ante. 

(«) Statute of Frauds Amendment Act, 1828 (9 Geo. 4, c. 14), s. 8 ; see Tav^or 
V. 8tedt (1847), 16 M. & W. 666 ; WheatJey v. WUliarM (1830), 1 M. & W. 633; 
and title Contract, Vol. VH., p. 638. Ajb to stamp duties generally, see title 
Bevbnub. 

(/) MorriB Y. Dixon (1836), 4 Ad. & El. 846. 

(g) Jones ▼. Ryder (1838), 4 M. A W. 32 ; Foiter v. Datoher (1861), 6 Exch. 

839 ; Pormiter v. Parmiter (1860), 1 John. & H, 135 ; Emne v. Prothero (1860) 
2 Mac. & G. 319 ; Rolmes ▼. (1868), 3 C. B. (n. b.) 789. As to stamp 

duties on bills of exchange and promissory notes, see title Bills of Exchanqr, 
Promissory Notes, and Negotiable Instruments, Vol, II., pp. 670 et seo, 

(h) Matheson y. Ross (1849), 2 ^ L. Oas. 266. 

(t) Roydelt v, Drummond (1808), 2 Camp. 167; see Whitehead y. Howard 
(1820), 2 Brod. ft Bing. 372. 

U) Huret y. Parker (1817), 1 B. ft Aid, 92; Sheri y. WCanhy (1820), 8 B. ft 
Aid. 626; OihhoM y. M'Casland (1818), 1 B. ft Aid. 690. As to an ^kuow- 
Mgment with regard to actions under the Ciyil Procedure Act, 1833 (3 ft < 
Wifi. 4, 0 . 42), see p. 69, ante, ^ 

(k) 6 m Whitehead y. Howard (1620X 2 Brod. ft Bing. 372. 
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Part IT.— Simple Contract Debts and Personal Actions. 

If an action is brought for an account in circumstances such that Skjt. s. 
the plaintiff might have sued either in assumpsit or trover, and an Effect of 
account has been rendered by the defendant which would take the Acknow- 
debt out of the statute if the plaintiff sued in assumpsit^ but would l^dgwents 
have no effect if the plaintiff sued in trover, the defence of the ^Writing, 
statute is not good, and the action should be treated as analogous 
to an action of assumpsit (1), 

As an acknowledgment or part payment operates to take a Disability Rt 
debt out of the statute by renewing the promise to pay or con- 
ferring a new cause of action, it seems that, if the creditor is under 
disability or the debtor beyond the seas at the time an acknowledg- 
ment or part payment is made, time will not run until the disability 
has ceased or the debtor has returned within the seas (m). 

Sub-Sect. 2. — By and to whom Acknowledgment must he Mode, 

100 . An acknowledgment or promise in a writing, signed by Acknowie<ij?. 
the duly authorised agent of the party chargeable, has the same • 
effect as if the writing had been signed by the party chargeable (n). by agent ; 

If the signature of the agent is on the document containing the 
acknowledgment, the position of the signature is immaterial, so 
long as it verifies the whole acknowledgment (o). The question 
whether the agent had or had not authority to make the acknow- 
ledgment is a question of fact to be decided according to the 
particular circumstances of each case(p). 

An acknowledgment of a debt by an executor, if made in words by execute? 
from which, if used by his testator, a promise to pay would be 
implied, is sufficient to take the debt out of the statute (g). 

101 . The provision that no joint contractor, executor, nor Co-oon 
administrator is to be chargeable in respect of any written ^ractois. 
acknowledgment or promise signed by any other or others (r), 

does not lessen the effect of any payment of any principal or 
interest made by any person (s). If in an action against two or 
more such joint contractors, executors or administrators it appears 
at the trial or otherwise that the plaintiff, though barred as to 
one or more of such persons, is entitled to recover against the 

0) See Hony v, Hm^y (1824), 1 Sim. & St. 608 ; and as to such actions, w'O 
title Actions, Vol. I., pp. 36 et eeq,; Tbover and Detinue. 

(m) See Flood v. FaUeieon (1861), 29 Beuv. 296 ; and compare p. 66, ante. 

(n) Mercantile Law Amendment Act, 1856 (19 & 20 Viet. c. 97), s. 13, whi<‘h 
applies to all acknowledgments made since the Act, though the debt acknow- 
ledged was contracted before (Archer v. Leonard (1863), 15 I. Ch. II. 264 ; 

Leland v. Murphy (1866), 16 I. Ch. R 600); and see title Agency, Vol. I., 

^"(o) BoliMt V. Matkrdl (1858), 3 0. B. (n. i.) 789; compare Ingram v. LittU 
(1883), Cab. * El. 186. 

(p) See Curwen v. Milbum (1889), 42 Ch. D. 424, North, J. 

\q) See Briggs y. Wilson (1864), 6 De G. M. & G. 12, C. A.; 
hauaen^ Wolmershausen v. Wolmershausen (1890), 62 L. T. 641 ; compare JuHirfh v. 

/hinn (1826), By. & M. 416 ; M*OuUoch v. Daims (1826), 9 Dow. & By. (K. B.) 

40; and see title Executors and Administrators, Vol. XIV., p. 252. 

i r) See p, 69, anU. 
s) See p. 67, port. 
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Other or others of the defendants, by virtue of a new aeknowledg* 
ment or promise or otherwise, judgment may be given and costs 
allowed for the plaintiff, as to the defendant or defendants against 
whom be recovers, and for the other defendant or defendants 
against the plaintiff (f). 

In spite of this provision an acknowledgment of a debt made by 
one of several executors binds the testator’s estate, and, after the 
death of the executor who makes such an acknowledgment, an order 
may be made in an administration action for payment of the debt 
out of assets remaining unadministered in the hands or under the 
control of the surviving executors (u). 

One executor may even, it seems, notwithstanding the dissent of 
his co-executor, give a valid acknowledgment of a statute-barred 
debt of his testator, and thus bind the testator’s estate, but one of 
two or more trustees has no power to bind the trust estate by such 
an acknowledgment (v). 

As one of several partners is the agent of the others, he can bind 
the firm by acknowledging a partnership debt (w). 

102. As an infant is capable of contracting a debt for neces- 
saries (x), he may make an acknowledgment of such a debt so as to 
take it out of the statute (y). 

103. A promise to pay or an acknowledgment of a debt must 
be made to the creditor or his agent (z ) ; an acknowledgment made 
to a stranger (a), or not communicated to the creditor (li) is in- 
effectual ; and, although an admission of a debt by an administrator, 


(<) Statute of Frauds Amemlment Act, 1828 (9 Geo. 4, c. 14), s. 1. As to 
judgments generally, see title Judgments and Orders, Vol. XVIIL, pp. 175 
et efq, 

(n) lie Macdonald, Dick y. Frae^r, [1897] 2 Ch. 181 ; and see title Executors 
AND Administrators, Vol. XIV., pp. 252, 253. 

(r) Adbnrtf v. Aeihury, [1898] 2 Oh. Ill, 116; see, further, title EXECUTORS 
AND Aikministratoks, Vol. XIV., pp. 252, noto (/), 253. 

{w) BraiViwaitc v. Britain (1836), 1 Keen, 206, 221 ; and see title Partner- 
ship, and p. 73, poet. Acknowledgments made by a partner must be distin- 
guished from acknowledgments made by one of several ordinary joint 
contractors. 

(x) See title Infants and Children, Vol. XVn., pp. 03 et eeq. As to 
married women, see p. 72, poet, 

(y) Willine v. Smith (1864). 4 E. & B. 180. 

(z) Edmonde v. Qoater (1852), 15 Beav. 415; CHarh v, Jlougham (1823), 2 B. 
A C. 149. 

(а) QrenMl v. Qirdleetone (1837), 2 Y. AO. (kx.) 662, 676; Moodiey, Bannister 
(1859), 4 Drew. 432 ; Godwin v. CuVey (1859), 4 II. A N. 373 ; Fuller v. Redman 
(No. 2) (1859), 26 Beav. 614; H&wcuU v. Bmeer (1849), 3 Exch. 491, 600; 
Stam/ofd, Spalding, and DoHion Banking Co. v. Smith, [1892] 1 Q. B. 765, C. A, ; 
Rogers v. Quinn (1889), 26 L. E. Ir. 136. The cases to the contrary (^Richardson 
V. Fen (1771), Lofft, 88; Mountstephen ▼, Brooks (1819), 3 B. A Aid. 141 ; 
HaJiUday v. llVni (1811), 3 Camp. 32), which are all before Tanner v. Smart 
(1827), 6 B. A C. 603; and Smith v. Poole (1841), 12 Sim. 17 Courtenay v. 
WilliaiM (1844), 3 Hare, 639; Spdlan v. Ma^n (1851), 1 1. C. L. B. 691, and 
Re Littles (18 17), 10 L Eq. B. 276, which are since Tanner v. Smart, supra), are 
not to be treated as authorities. 

(б) Bush V. Afarfm (1863), 2 H. A 0. 31 1 ; Be Severn and Wye and Severn 
Bridge Rail* Co., [1896] W. N. 30; Lowndes v. Garnett and Mosley Goldening 
Oe, 0 / Ameriai (1864), 33 L. J. (CE.) 418. 
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in a signed deposition or croBS-examination, is sufiBcient to take the sbot. e. 

debt out of the statute (c), an advertisement to creditors to bring in Effect of 

tlteir claims (d), or an admission of a debt by a debtor in bank- Acknow- 

ruptoy proceedings (<) or in the schedule to a composition or ledgments 
inspectorship deed, even if verified by his affidavit (/), has no such 
^ect. 

Sub-Sect. 3. — What Adcnowlalyment* are Sufficient. 

104. The construction of the document containing an acknow- Condinu iion 
lodgment is for the court alone, unless the document is connected ack»ow. 
with extrmsic evidence affecting its construction, when the con- 
struction is a question for the jury {g). 

105. Any words are a sufficient acknowledgment, if they either whot wcnio 
expressly or by implication amount to an unconditional acknow- suOicicuk, 
lodgment of a debt or to a promise to pay (/<). If the words used 

amount to such an acknowledgment or promise, they are not 
qualified, even if accompanied by a request for time (i), by expres- 
sions stating or impl} ing tliat the debtor is unable to pay at present, 

(c) Ife Beynon., Beynon v. Beynon, [1873] W. N. 186. As to an executor 
including his debt in an aliidavit for Inland Bevenue, see Manirum v. Hvtk 
Itupchand (1906). 2*i T. L. B. 619, P. 0. ; title Executors and Administrators, 

Vol. XrV., p. 252. 

(d) Scoit V. Jmei (1838), 4 Cl. & Fin. 382, H. L. (overruling Amlrewn v. Brown 
tl714), Prec. Ch. 385); Be Stephens, Wurburton v. Stephens (1889), 43 Ch, I). 39, 

(e) M* Donnell v. Broderick^ [1896] 2 I. K. 136; Sinallcomhe v. Bruyes (1824), 

Il’Cle. 45; Pott v. Clegg (1847), 16 M. & W. 321; Be Clendinoing, Ex parte 
Anderson (1859), 9 I. Ch. R. 284; Be 'rollemachee Ex parte Bevell (No. 1) (1884), 

13 Q. B. D. 720, C. A. ; and see title Bankruptcy and Insolvency, Vol. 11., 
pp. 70 ci eeq, 

(/) See title Bankruptcy and Insolvency, Vol. IT., p. 202, notes (</), (j»). 

As to an acknowledgment by a person on the eve of baukrui)tcy, see p. 70, 
poet, 

(if) Routledge v. Ramsay (1838), 8 Ad. & El. 221; Morrell v. Frith (1838), 3 
M. & W. 402; Collis v. (1857), I 11. & N. 605. Previoubly to these lascs 
there were decisions on this point to the contrary effect ; see JJoi/d v. Maand 
(1788), 2 Term Bep. 760; Rucker v. llannay (1804), 4 East, 604, ii. ; Bird v. 

Gammon (1837), 3 Bing. (N. c.) 883; Frost y, Bengough (1823), 1 Bing. 266 ; 

Colledgey, Horn (1826), 3 Bing. 119; while in other cases the point was con- 
sidered as doubtful; see Dodson v. Mackey (1835), 8 Ad. & El. 225, n. ; Backet 
V. i'hurch (1840), 9 C. & P. 209; Linsell v. Bimsor (1835), 2 Bing. (n. c.) 241. 

(h) See Edmonds v. Croater (1852), ISBeiiv. 415; Bourdin v. (ireenwoofi (1871), 

L. E. 13 Eq. 281 ; 7?« Bentley, Ex parte WHsoa, Ex parte Wyman (1841), 1 Mont. 

D. &DeG. 586; Walter y, Laxy (1840), 1 Scott (n. r.), 186; Lohb v. Stanhy 
(1844), 5 Q. B. 574 ; Hart v. Prendergast (1845), 14 M. & W. 741 ; Williams v. 

Griffith (1849), 3 Exch. 336; Robarts v. Robarts (1828), 1 Moo. & P. 487 ; 

Brydges v. Plumptre (1827), 9 Dow. & By. (K. B.) 746; Brigsiocke v. Smith (1833), 

1 Cr. & M. 483; Linsell v. Bonsor (1835), 2 Bing. (n. c.) 241 ; Poynder v. Bhuh 
(1837), 6 Dowl. 570 ; Collinson v. Margesson (1858), 27 L. J. (ex.) 305 ; Richard^ 
ton Y, Barry (1860), 29 Beav. 22; Cockrill v. Sparkes (1863), 1 II. & C. 699; 

Cassitly v. Firman (1867), 1 1. B. 0. L. 8 ; Green v. Humphreys (1884), 26 Ch. D. 

474, C. A. The leading case is Tanner v. Smart (1827), 6 B. & C. 603, cited in 
notes (»), (A;), pp. 58, 59, ante, which was decided before Ijord Tentenleirs 
Act (Statute of Frauds Amendment Act, 1828 Geo. 4, o. 14) ), but has remained 
All authority ever sinoe. The cases before Tanner v. Smart, supra, which are 
inconsistent with it (see Darby and Bosanquet on the Statutes of LimitatiocA, 

2nd ed., pp. 66, 67), are not to be regarded as authorities. 

(i) Dodeon v. Mackey (1635), 8 A(l. & El. 225, n. ; CMs v. Sta^k (1857), t 
H. & N. 605; S/.iJ£ernell T. Hotliam (1854), Kay, 669; Marlin V. Ueoyhegun ' 

11850), 13 I. L. B. 403. 



Limitation of Actions. 


Smt. <• 

Sfsetof 

Aeknow' 

Isdgmenti 

taiWilUnff. 


Oonditioual 

promise. 


Words held 
tnnfficieut. 


but will pay in the future (y), or by an expression of hope to pay (i). 
But when there is no unconditional acknowledgment or promise, 
expressions of inability to pay at the present, or assurances on the 
part of the debtor, that he will do his best to pay, or hopes that he 
will in the future be able to pay, may amount to a condition or 
qualification and prevent the implication of a promise (/). 

A promise to pay a debt when proved (?//), or when ascertained (w), 
or when the debtor’s affairs are arranged (o), is a sufficient 
acknowledgment and is not qualified by a condition. 

A conditional promise is a sufficient acknowledgment, if there is 
proof that the condition has been fulfilled within six years of action 
brought (p). 

106 . A request for an account or for details of the alleged debt, 
or an admission of an open account between the parties, is a sufficient 


(j) Dahbtv, Humphries (1834), 10 Bing. 446; Sjticlcernell v. (1854), 

Kay, 669 ; CoUis v. tiiack (1857), 1 II. & N. 605 ; Lee v. Wilrtud (1866), L. B. 1 
Exch. 364 ; Pryhe v. i/t7/ (1899), 79 L. T. 738 ; Withy v. Elgee (1875), L.R. 10 C. P. 
497 ; Re Buskin, Ex parte Earlow (1894), 15 R. 117 ; Cooper v. Kendall, [1909] 
1 K. B. 405, 0. A. ; but eee Tanner v. Smart (1827), 6 B. & C. 603. In Tanner 
V. Smart, supra, the words used were, “ 1 cannot pay the debt at present but I 
will pay it as soon as I can,** and no evidence was given that the deotor was able 
to pay ; it was hold that, there being no proof of ability to pay, the acknowledg- 
ment was not suiiicient. In Cooper v. Kendall, suftra, the words used were “ I 
admit I owe . . . Mr. S. 0. the sum of £210 5s,, but I cannot meet this liability 
at the moment, although 1 hope to call upon you within fourteen days to make 
a dehnite proposal for repayment of that amount with interest from date of 
loan *’ ; no evidence was gi^n of ability to pay. It was held that, there being 
first an unqualified acknowledgment of the debt, the accompanying words were 
not sufficient to rebut the promise to pay implied in that acknowledgment. In 
Coojier v. Kendall, supra, at p. 409, Tanner v. Smart, supra, was distinguished 
on the ground that there was no express admission of the debt in that case. 

(k) SitlweU V, Mason (1857), 2 11. & N. 306, per Bramwell, B., at p. 310; 
Wnitambev, Sfe-crs( 1903), 19 T. L. R. 697 ; Lany v. Mackenzie ( 1830), 4 0. & P. 463. 

(/) Eearn v. Leuis (1830), 6 Bing. 349 ; M^^9Te// v. Frith (1838), 3 M. & W. 
402; Rackham y, Marriott (1856), 1 & N. 234 (*‘an extreme case,** see 


Sulivell v. Mason, supra, per Pollock, C.B., at p. 308); 
(1860), 29 Beav. 22 ; Mou bray v. Appleby (1899), 80 L. T. 


(m) Holmes ▼. Smith (1867), 7 I. 0. 
I. Ch. R. 500. 


Richardson y. Barry 
805. 


L. R. 461 ; Leland v. Murphy (1666), 16 


in) Cheslyny, Dally (1840), 4 Y. & C. (ex.) 238 ; Gardner v. M'Modwn (1842), 
8 a B. 561 ; Archer v. Leonard (1863), 16 I. Ch. R. 267 ; Nichols v. R^enTs 
Canal Co, (1894), 63 L. J, (Q. B.) 641 ; reversed on another point, 71 £. T. 
836, C. A. ; LanyrUh v. WatU, [1903] I K B. 636, C. A. 

(o) Chasemore v. Turner (1875), L. R. 10 Q. B. 500, Ex. Ch. 

\p) Humphreys v. ./ones (1845), 14 M. & W. 1; Fishy, Mitchell 
Ij. T. 272; Maunsell v. Hedges {IHol), 2 I. C. L. R. 88; JIummtmd v. Smith 
(1864), 33 Beav. 452; Bucdeuch {/hike) v. Eden (1889), 61 L. T. 360; but see 
Binl v. Gammon (1837), 3 Bing. (n. o.) 883 ; Corn/orth v. Smithard (1859), 5 
H. & N. 13 ; Gould y, Shirley (1829), 2 Moo. 4b P. 581 ; Haydon y, Williams 
(1830), 7 Bing. 163 ; Edmunds v. Daumea (1834), 2 Cr. & M*. 469 ; Waters v. 
Thunet (Earl) (1842). 2 Q. B. 757 ; Meyerhof y, Froehlich (1878), 3 C. P. D. 338; 
duppy, Dowell (1884), Cab. 4b EL 349 ; Re Be/lhell, Bethell y. Bethell (1887), 34 
Oh. 1). 561 ; Lmher v. Hassard (1904), 20 T. L. E. 563, C. A. ; Cory y. BretUm 
(1830), 4 0. & P. 462; Hodgens y. Graham (1831), Ale. 4b N. 49; Kennetty, 
MUhank (1831), 8 Bing. 38 ; Buckmaeter y. Russell (1861), 10 C. B. (v, s.) 745; 
JU Rii^r Steamer Co,, MitclidVe Claim (1871), 6 (}h. App. 822 ; Barrett ih Son, 
Lid, y, Davies (1904), 91 L. T. 736 ; Fenner y. Lord (1898), 14 T. L. R. 450. A 
promise to pay otit cd a particular fund or in a particular way is a conditionaj 
ptumise ; see p. 66, post. 
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acknowledgmenfc from which a promise to pay the amount found to 
be due may be inferred (ey). But an agreement to take a particular 
item into account between the parties, without any statement as to 
how the account stands (r), or a mere expression of willingness to 
go into an account, the alleged debtor insisting that there is 
nothing due from him and that he is prepared to show this by 
the accounts («), or a reference to a past application for an 
account (a), or an admission of a debt accompani^ by a refusal to 
pay without an order of the court (6), is not a sufficient acknow- 
ledgment. 

107. A mere promise not to plead the statute, if made without 
any new consideration, and if unaccompanied by expressions which 
amount to an acknowledgment of the debt, but made in terms 
consistent with an intention to dispute the claim on other grounds, 
is not a sufficient acknowledgment (c). If there is a new considera- 
tion for a promise not to plead the statute, an action will lie for the 
breach of the promise, or the promise might be pleaded {d) as a good 
reply to a defence of the statute (e). 

108. If some debt is acknowledged, it is immaterial that the 
correctness of the amount claimed is disputed in the acknowledg- 
ment (/). The amount of the debt must be proved at the trial, or 
the damages will be merely nominal (</). A recital in a deed that 
the defendant was indebted to the plaintiff, but that the amount was 
not ascertained and that the defendant was willing to pay the 
amount to be ascertained as therein mentioned, is an absolute 
promise to pay the amount proved at the trial to be due (h). If, 


(q) Rtmdell v. Carpewicr (1828), 2 Y. & J. 484 ; Prance y, Si/mpaon (1864), Kay, 
678; t>idw€ll v. Mason (1857), 2 II. & N. 306; Godwin v. CulUy (1850), 4 U. & N. 
373; Burrows v. n8G9), 3 1. E. Eq. 696; Qaincjsy v. Sliar]^ (1876), 1 
Ex. D. 72; Sheet v. Lindsay (1877), 2 Ex. D. 314; Banner v. Berrtdye 
(1881), 18 Ch. I). 264; Curwen v. Milbum (1889), 42 Ch. D. 424; Lanyrish v. 
II [1903] 1 K. B. 036, 0. A. ; Maniram v. Seth Rupchand (1906), 22 T. L. E. 
619, P. 0. ; compare Spong v. Wright (1842), 9 M. & W. 629. 

(r) Hughes v. Paramore (1865), 7 De G. lA & G. 229, C. A. ; see Nash v. JJUl 
(1868), 1 F. & F. 198. 

(s) Crawford v. Crawford (1867), 2 I. E. Eq. 166, 

(а) Williams v. Griffith (1849), 3 Exch. 335, 

(б) Briggs v. Wilson (^1854), 6 De G. M. & G. 12, 0, A., per Turner, L,J,, atp. 21. 
(c) See East India Co, ▼. Oditchum Paul (1849), 7 Moo. P. C. 0. 86, per liOrd 

Campbell, C.J., at p, 112; Gardner v. M Mahon (1842), 3 Q. B. 661, per 
WiGUTMAN, J., at p. 668; see Fuller ▼. Redman (No. 2) (1869), 26 Beav. 616, 
per Eomilly, M.E., at p. 619; Bewleyy, Power (1833), Hayes & Jo, 368. 

(<f) Having regard to the Judicature Act, 1873 (30 & 37 Viet. c. 66), s, 24. As 
to pleading geueially, see title Pleapino ; and see title Equity, yoI. XIII., 
pp. 62 et seq, 

(e) See Lade v. Trill, Trill ▼. Lade (1842), 6 Jar. 272, and p. 186, post 
(/) Haydon ▼. irai/ams (1830), 7 Bing. 163; Kenneti y. Mi(bank {l%Zl), 8 
Bing. 88; Bewley y. Power, eupra; Courtenay y. Williams (1844), 3 Hare, 
639 ; Richardsm y. Fen (1771), liofPt, 86; CoUedge y. //on* (1826), 3 Bing. 119; 
Rmddl y. Carpenter, supra ; Lechmere y. Fletcher (1833), 1 Or. A M. 623; 
Bird y. Gammon (1^7), 3 Bing. (n. C.) 883 ; Waller y. Lacy (1840), 1 Scott 
(n. r.), 186 ; Gardner y. M* Mahon, supra ; StdweU y. Mason, supra ; 
Edwards and Oodtoin y. Cvltey (1869}, 4 H. A N. 377 ; Sheet y, Lindsag^ 
ttipro. 

(a) Diekensen y. BatfiM (1831), 6 0. A P. 46. 

(A) Ohedyn ▼. Dolby (1840), 4 Y. A C. (ex.) 238. 
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however, a definite sum Bmaller than the sum claimed is acknoW* 
lodged to be due, only the sum named is taken out of the statute (i)* 

An undertaking to pay a solicitor any sum which may be found 
due to him for costs, when the same are taxed and certified, takes 
the amount as settled by taxation out of the statute (k). 

For the purpose of an action for an account, it is enough if there 
is an acknowledgment that an account is pending (/)• 

An agreed statement of accounts, where all the items are on one 
side only, if the statement is not signed by the party liable and is 
inoperative as an acknowledgment, will not be allowed to support 
an action on an account stated in respect of items which are statute- 
barred (m). If, however, there are items on both sides and a balance 
is struck, the case is one of part payment (w). 

109 . An acknowledgment coupled with an assertion that the 
debtor has a set-off sufficient to countervail the debt is not suffi- 
cient {<)), A submission to arbitration, containing a promise to pay 
whatever shall be found due at such times and in such proportions 
as the arbitrators shall appoint, is not available as an acknowledg- 
ment, if the arbitration proves abortive, unless the submission 
contains an unqualified acknowledgment of the debt (p). If the 
Acknowledgment is only part of a general arrangement of accounts 
between the parties, an unconditional promise to pay will not be 
inferred (q). If an acknowledgment points to payment only in 
a particular manner, or out of a particular fund, a promise to 
pay in any other manner cannot be implied (r). Where, how- 
ever, there are other expressions which alone would amount to 
an absolute promise, a particular mode of payment may possibly 


ft) Dahht V. Ihimphrita lU Ling. 446. 

(A:) Archery, Leonard (1863), 16 I. Ch. E. 267 ; BeeOurwen y, (1889), 

42 Ch. D. 424 ; NichoU y, HeyenVa Cumil Co. (1894), 63 L. J. (Q. B.) 641, per 
C'liAKLEB, J. (reversed on another point, 71 L. T. 836, C. A.). As to the taxation 
of statute-barred items, see p. 42, ante, and as to taxation of costs generally, 
see title SOLICITOBS. 

(Z) lanyruk v. H’ofte, [19031 2 K. B. 636, 0. A. ; Prance v. Sympem (1864), 
Kay, 678; compare Friend y. Young, [1897] 2 Ch. 421. 

(m) Clark y. Alerander (1844), 8 Scott (n. B.), 147; Aehhyy. James (1843), 
11 M. & W. 642; Be Brenan y, Crawley (1868), 16 W, R. 764 ; Jones v. Byder 
(1838), 4 M, A W. 32 ; Nash v. Hill (1868), 1 P. & F. 198. The joint effect of 
these oases is, it seems, to overrule Smith v. Forty (1829), 4 C. & P. 126, where 
the oontr^ was held jsee also Ashhu v. Aehby (1829), 3 Moo. & P. 186 ; Catling 
y. Skoulding (1796), 6 Term Eep. 189) ; and as to account stated generally, see 
title Contract, Vol. VII., pp. 489 et seq, 

(n) See p. 70, poei. 

(o) Be Hiver Steamer Co., MitchelVs Claim, (1871), 6 Ch. App. 822. Am to set- 
off ^nerally, see title Set-off and Oountehclaim. 

(jp) Hales V. Stevenson (1863), 8 L. T. 798, Ex. Ch. ; see Fenner y. Lord (1898). 
14 T. L. R. 460. ' ' 

(y) Cripps V. PavU (1843), 12 M. & W. 159 ; Ooaie y, Ooate (1866), 1 H. AN. 
29 ; Francis y, Hawkeslfy (1869), 1 B. A E. 1062. 

(r) Whippy y, //iZZory (1832), 3 B. A Ad. 399; Martin y. Knowles (1833), 1 Nev. 
A M. (K. B.) 421 ; Boutledge v. Bamsay (1838), 8 Ad. A El. 221 ; Cawley y. Fur- 
(1861), 20 L. <J. (o, fA 197 { Smith y, Thorne (1862), 18 Q. B, 134 ; ConrUrusy 
▼. iNZ/idins (1844), 3 Blare, 639, 660; Be LiUles (1847), 10 I £q. E. 276; 
Bwkmaster ▼. BusseB (1861), 10 0. B. (n. a.) 745 ; PhU^ v. Philips (1844), 3 
Harei 281. 
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be so mentioned as mereljr to suggest a convement arrangement 
and not to qualify the promise («). 

Sect. T.—Part Payment and Payment of Intereet. 

SuB*S£Or. 1. — In General, 

110. The effect of the Limitation Act, 1628(a). may be avoided 
not only^ by an acknowledgment in words, but by part payment 
of principal or by payment of interest; and the effect of such 
payments is saved from the operation of the Statute of Frauds 
Amendment Act, 1828 (5), respecting acknowledgments in writ- 
ing (c). The principle applies to payments of interest, even though 
the debt does not properly carry interest (r/). The principle is that 
any such payment is an acknowledgment of the existence of the 
debt, from which is implied a promise to pay the residue or the 
principal, as the case may be (e). The payment must, however, be 
such that from it a promise to pay can be inferred in fact and not 
merely implied in law(/). A promise to pay the principal cannot 
be inferred from the compulsory payment of interest under a 
judgment (g). 

ILL If there are any circumstances attending the payment 
which rebut the implication of a promise to pay, as, for instance, 
a refusal to pay the remainder of the debt, no effect can be given 
to the payment (/<). The payment must be made, first, on account 
of some debt; secondly, on account of the debt sued for; and 
thirdly, as part only of what is due (»)• Express declarations of 
the debtor at the time of the payment are conclusive, but assertions 
made by him subsequently to the payment are not [k). 


(•) Gardner ▼. M" Mahon (1842). 8 Q. B. 561 ; Evans y, Siimm (1853), 9 Exoh. 
282. As to the effect of an acknowledgment contained in a letter written 
” without prejudice,” see title Evidence, VoL XIII., p. 558. 

(a) 21 Jao. 1, 0 . 16. 

lb) 9 Geo. 4, c. 14, B. 1 ; see p. 59, ante. 

(c) Ftfrdham v. Wallis ( 1 852), 1 0 Hare, 217, 225. The effect of such pa 3 rmeD t is 
the result of judicial decisions on the Limitation Act, 1623 (21 Joe. 1, o. 16), 
but is recoj^nised by the Statute of Frauds Amendment Act, 1828(9 Geo. 4, c. 14). 
The provisions as to acknowledgment by part payment in the Civil Procedure 
Act, 1833 (3 ft 4 Will. 4, o. 42), s. 5, are only applicable to specialty debts; see 
p. 59, ante, and p. 79, post ; f^uaere whether a part payment on account of a simple 
contract debtwaich is within the Civil Procedure Act, 1833(3 ft 4 Will. 4, c. 42), 
i. 3, has any effect. 

(d) Bamfield v. Tupper (1851), 7 Exch. 27 ; see Bcaly v. Qreenslade (1831), 
2 Or. ft J. 61 ; Its Ridher/ard, Brown v. Rwthsrford (1880), 14 Ch. B. 687, 0. A, 
per James, L.J., at p. 691. 

(e) Morgan v. Rowlands (1872), L. E. 7 Q. B. 493; Green y. Uamphreye 
(1884). 26 Oh. D. 474, 0. A. ; see lU tioswdi, Merritt v. Boswell^ [1906] 2 Ch. 359, 
per Krkewich, J., at p. 363. 

(/) Morgan y. Roudanfls, supra, at p, 498; Green v. Humphreys, supra; 
JUndeay y. Maguire, [1899] 2 I. E. 554. 

(d) Morgan y. Rowlands, supra, 

Waintnan y. Kynman (1847), 1 Exch. 118; Davies y. Edwards (ISbl), t 
Ex<m. 22 ; see Foster y. Dnwber (1851), 6 Exch. 839. 

(f) Tippets y. Heane (1834), 1 Or. M. ft E. 252 : Holme v. Green (1816), 1 
Btark. 488 ; see BnrkiU y. JBlanshard (1848), 3 Exch. 89; Linsell y. Bonsor 
(1835), 2 Bing. (jr. 0 .) 241. 

{k) BaiUlon y. Waiton (1847), I Exch. 617, 633. 
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The nature of a payment may be inferred from the nature of 
similar payments made at other times (f) ; and, although the 
plaintiff must in all cases give some evidence that the payment 
relied on was made on account of some debt, the circumstances 
attending the payment, even without any direct evidence, may 
be such as to render it improbable that such payment could 
be made for any other purpose (w). When it is once established 
that the payment was made on account of some debt, and that 
no other debt than the one sued for then existed, the inference 
may be drawn that the payment was in respect of the debt 
sued for(n). If more debts than one are due, and a payment 
is made which is not specifically appropriated, it is a question of 
fact in respect of which debt the payment was made (o). If the 
debt sued for is ascertained, as on a promissory note, and a pay- 
ment smaller than the amount of the debt is made in respect of it, 
it follows, in the absence of any statement or circumstances leading 
to a different conclusion, that the payment must have been made as 
part payment ; but if, on the contrary, the amount of the debt is 
unascertained, as upon a running account, or for work and labour, 
it does not follow that the payment was made as part payment ; in 
such case, therefore, there must be evidence that the payment 
was not intended as in full discharge (p). 

112. As regards the payment of principal, it is conceived that, 
if a debt properly carries interest, the principal and interest con- 
stitute one demand, and therefore payment of principal or of part 
of it takes the interest also out of the statute, unless the liability to 
pay interest is repudiated (q). 

113. With respect to payment of interest, if the payment is 
shown to have been made as interest (r), the only question that 
can in general arise is in respect of what debt it was made. 


(0 WorihiugUm v. Orimsditch (1845). 7 Q. B. 479. 

(m) ISum V. Boulton (I84G), 2 0. B. 476. 

M Kvana v. Daviea (1836), 4 Ad. & El. 840; see Tippeta v. Ileane (1834), 1 
Cr. Al. & R. 252. 

(o) Re Rain/urth, Owynn ▼. Qwynn (1879), 49 L. J. (cn.l 5, 0. A- As to appro- 
priation of paymonte, soe p. 69, fioat; title Contract, Vol. Vll., pp. 419, 449 et aeq, 

(p) Burn V. Boniton (1846), 2 C. B. 476, per Maule, J., at p. 481 ; Wauyh v. 
Cope (1840), 6 M. & W. 824. Payment by a debtor to a creditor of a sum “ on 
account amounts to an acknowledgment by the debUir that there is an account 
between him and the creditor on which a balance of more than the sum paid 
would be payable (Friend v. Young, n897] 2 Ch. 421 ; see also Re Ilale^ Lilley 
▼. Foad, [1899] 2 Oh. 107, 0. A., pr Xindley, M.R., at p. 119). 

{q) Sm Ccilyer v. Wiilock (1827), 4 Bin^. 313. There may be cases in which, 
as against a particular defendant, interest mny be recoverable, although the 
principal is not; see title Guarantee, Vol. XV., p. 482, note (d), and %bid„ 
p. 551, note (t). 

(r) it has been said that in cases of mortgages, bonds, and other securities, 
where the principal carries interest but the interest does not, the rule is that 
payments made are presumed to be paid in respect of interest before principal 
l^wery. Marria (1841), Cr, A Ph. 851, 355; see Thompaon v. Uadaon (1870), L. H. 
10 Eq. 497) ; but this rule is not applicable in the case of interest due to 
bankers on an overdrawn account, when according to the practice of bankers 
interest is from time to time converted into principal (Parr*# Banking Co, v. 
Falsi, [1898] 2 Q. B. 460). r r v w 
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When a breach of trust has been committed by improper invest* 
ment on mortgage, payment by the trustees to the beneficiaries of 
the interest on the mortgage will not prevent the statute running 
in respect of their liability («). Where there is one debt and one or 
more securities for it, if it is clearly shown that the subject-matter 
is the same, a payment of interest on the whole sum will, it seems, 
take the debt and all the securities out of the statute (0* 

114. With regard to payment whether of principal or of 
interest, if more than one debt is shown to have been due at the 
time of the payment, the payment is only effective if made 
on account of all the debts or if appropriated by the debtor to 
any one or more of the debts (a). This appropriation need not 
be proved by any express declaration of the debtor at the time of 
payment, but any expressions used by him either before or after 
that time, or any other circumstances from which it may be in- 
ferred that the payment was intended to be appropriated to any par- 
ticular debtor debts, or was made on account of ail collectively, will 
be sufficient for this purpose (5). In the absence of any evidence 
no inference can be drawn that the payment was made on account 
either of any particular debts or on account of all (c). 

If at the time when the payment was made some of the debts 
were barred and some were not, the payment can, in the absence 
of any other evidence, be attributed only to those debts which were 
not barred (d). 

If the debtor makes no appropriation at the time of payment, the 
creditor may appropriate the payment to any of tlje debts (c), but 
such an appropriation cannot operate as a part payment so as to 
take a debt out of the statute (/). The rule that in the absence of 
appropriation by the debtor or the creditor a payment is presumed 
to be in discharge of the earliest of several debts {g) has no operation 
as regards the taking of such debt out of the statute (//). 

(«) Re Somerset^ Somerset v, Puulett {Eari)t [1894] 1 Ch. 2.'31, C. A. ; see Re 
Founiaine, lie DoaleTt Fountaiue v. Amherst {Lord)^ [1909] 2 Ch. 382, C. A. ,' 
Sims V. BruiUm (1860), 6 Exch. 802. 

(f) Dowling v. Ford (1843), 11 M. & W. 329. Tho defendant in this cane 
was a surety, as against whom payment by the principal debtor would nut now 
be effective ; see p. 73, poet Brandram v. WharUm (1818), 1 B. & Aid. 463, so far 
as it is inconsistent witli Dowling v. Ford, supra, must be considered overruled. 

(а) Wgromhe Union (Jhuardians v. Eton Union Guardians (1867), 1 II. & N. 
687 ; Rs Rain/orth, Owynn v. Gwynn, (1879) 49 L. J. (cii.) 6, C. A. 

(б) Waters v. Tompkins (1836), 2 Cr. M. & B. 723, 726; Walker v. Butter 
(1856), 6 E. & B. 606; Bevan v. Gething (1842), 3 Q. B. 740; Direm v. floldroyd 
(1867), 7 E, & B. 903 ; see lie Rain/orth, Owynn v. Gwynn, supra. 

(c) Bum v. BouHoh (1846), 2 C. B. 476, per TiNDAL, C.J., at p. 486. 

(d) Mills V. Fawkes (1839), 6 Bing. (n. c.) 466 ; Nash v. IJodgsem (1866), 6 Dc 
O. M. & G. 474, C. A. ; Re Boswell, Merritt v. Boetvell, [1906] 2 Ch. 369, 366; 
compromised on appeal, [1907] 2 Ch. 331, G. A. 

(e) title Contract, Vol. VII., p. 460, and p. 41, ante. 

(/) See Re Boswell, Merritt Boswell, supra; Re McHenry, McDermott 
Boyd (1894), 71 L. T. 146, C. A. ; Waller v. Lacy (1840), 1 Mfen, db G. 64 ; 
Smith ^9. Betty, [1903] 2 K. B. 317, C. A. ; compare Ayr* (1898), 33 

L L. T. 69 ; and see title Contract, Vol. VII., pp. 449 — 451. 

{ g ) See titles Bankers and Banking, VoL 1., p. 686 ; Contract, Vol. VI(,| 
p. 460. 

{h) See eases cited in note (d), supra. 
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eve of 

bankruptcy. 


Mode of 
payment. 


Oivlng^ a bill 
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115. Payment into court by a debtor in an action by the 
creditor is not sufficient to take the rest of the debt out of the 
statute ; it is equivalent to saying that the amount paid in is due 
and no more (i) ; it is also inefifectual for the same reason as an 
ack no wledgmen t made after action brough t (A). 

A payment of a dividend on a debt made in a bankruptcy 
or under an inspectorship deed is not such a part payment 
as to imply a promise to pay the remainder (1), A pay- 
ment on account of a debt made on the eve of the bankruptcy 
of the debtor is a good payment so as to revive the debt, if 
the debt has up to that time been treated by the parties as subsist- 
ing ; but a payme?it at such a time, on account of a debt which has 
been treated as dead and gone, if made fraudulently with the 
object of giving the creditor a share of the debtor’s estate in the 
bankruptcy, will not avail to revive the debt as against the other 
creditors (m). 

116. It is not necessary that the payment should be actually 
made in money, for any arrangement between the parties intended 
to have the effect of discharging pro tanto the party indebted will 
have the same effect as a payment of money {n). The existence of 
such an agreement is a question of fact, and may be proved by impli- 
cation or course of dealing or subsequent ratilication as well as by 
express agreement (o). The delivery of goods to a creditor (p) or 
his agent (q), or the maintenance of the child of the creditor (which 
is, in fact, the supply of goods to the child on behalf of the father (r)), 
has been held sufficient. Where there are debts due on both sides, 
and the accounts are gone through by the parlies and a balance 
struck, this in effect constitutes a payment to the amount of the 
smaller debt (a). But it is the striking of the balance that constitutes 
the payment ; not the mere existence or even statement in writing 
of cross demands {h). 

The acceptance by the debtor of a bill drawn upon him by a 


^ 1 *) Long Y. Oreville (1824), 3 B. & C. 10 ; Rtid v. Dickom (1833), 5 B. A Ad. 

(Ar) See p. 69, ante, 

(Q Davieev, Edwards (1861), 7 Ezch. 22; lie Levey and Robeon, Ex parte 
Topping (1865), 34 L. J. (fiCY.) 44; see Tayhrr v. HoHard, [1902] 1 K. B. 676, 
per Jelf, J., at p. 680 ; and title Bankkuptoy jJSfD Insolvency, Vol. II., 
pp. 202, 284. 

(m) Ae Lane, Ex parte Gaze (1889), 23 Q. B. D. 74, per Oave, J., at p. 77. 

(») Maher v. Maher (1867), ll E. 2 Exch. 153. 

(o) See fforihington y. Orimediteh (1846), 7 Q. B. 479; BeamUh v. Whitney, 
[1908] 1 I. E. 38. 

(p) Moore y. Strong (1835), 1 Bing. (n. O.J 441 ; Hooper v. Stephene (1835), 4 
Ad. A Ei. 71 ; Hart y. Naeh (1835), 2 Cr. LL & E. 337 ; Collineon y. Margeeeon 
(1858). 27 L, J. (EX.) 305. 

(q) Pearce y. 8tlhy (1842), 6 Jur. 896. 

(r) Badger y. Arch (1864), 10 Exch. 333 ; see Doe d. Boylance v. Lightfoot 
(1841), 8 M. ft W. 553, 560 ; Amoe y. Smith (1862), 1 H. ft 0. 238. 

(a) Aehhy y. Jamee (1843), 11 M. ft W. 642 ; Be Hawkine, HawHney, Hawkine 
(1879), 28 W. E. 240 ; as to the effect d a statement of account, see p. 66, ante, 

(h) Wiiliamt y« Qriffithe (1835), 2 Or. M. ft E. 45 ; Cottam y. Partridge (1842)* 
4 Man. ft. G. 271 ; (Math y. Alexander (1844), 8 Soott (n. b.), 147; BchdUy y. 
WaUm (1844), 12 M. ft. W. 610; see Pott y. Clegg (1847), 16 M. ft W. 321 1 
3 Wm. Saufid. 185 ; OmMt (1371), 5 1. E. 0. L. 563. 
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ereditor^ or the delivery to the creditor of a bill drawn by the debtor 
on a third person, on account of part of the debt, is also a suflScient 
part payment, whether the bill is paid at maturity or not ; but, even if 
it is paid, the promise implied from the part payment is deemed to be 
made at the time of the delivery of the bill, and not when it is paid (c). 

117. A parol acknowledgment by the debtor of a part payment is 
admissible in evidence (d). So also are entries made by a debtor 
of payment of interest (c). A memorandum of payment indorsed 
on a bill or note and signed by the debtor, or a memorandum of 
payment in his handwriting, is sufficient evidence of part pay- 
ment (/). But no indorsement or memorandum of any payment 
written or made, upon any promissory note, bill of exchange, or 
other writing, by or on behalf of the party to whom the payment 
is made, is deemed suflScient proof of such payment (//). 
This does not prevent the application of the common principle of 
the law of evidence that entries of payment made by deceased 
persons before the statutory period has expired, in account books 
or in any other way than upon the note or instrument creating the 
contract, are admissible as declarations against interest (/t)* 

Sub-Sect. 2, — By ami to whom Effective PaymeiU may he Made. 

118. Payment by an agent has the same effect as payment by 
the principal, but it is a question of fact whether the person making 
the payment was an agent for that purpose (i). 
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(c) Oowan v. Forster (I8;r2), 8 15. & Ad. 607; Irving v. Veitch (1887), 3 M. & 
AY. 90; Turney v. Ihxiwdl (1854), 3 K. & B. 136 ; see Spar/ces v. He»tal (1856), 
22 Beay. 687 ; lie Seaber, Ex jtarte Peachy (1836), 1 Dene. 651 ; tho effect is the 
Bume if a cheque is given on one day and not paid until a later day, even 
though there is an agreement that the cheque should not be presented until tho 
later date {Marreat v. IHchardaon, [1908] 2 K. B. 684, G. A.). 

(d) Cfeare v. Jonee (1851), 6 Kxcli. 573, Ex. Ch., overruling rr*7/ta y. Newham 
(1830), 3 Y. & J. 518, and tho otiier cases iu<3onsisteut with (Jteave v. Jona*. 
eupra ; see lieean y. Gethiny (1842), 3 Q. B. 740; EdwarUe v. Janea (1866), I 
K. J. 634 ; Collineon v. Maryeseon (1858), 27 L. J. (kx.) 305; Morleyy, Finney^ 
[1870] W. N. 82, As to admissions from tho point of view of evidonco, see title 
Evidence, VoL XII L, pp. 456 et seq, 

(f) CUaoe y, Jonee, auf/ra ; Trenthamy. Deverill (WSl), 3 Bing. (n. C.J 397; 
Bee Re Fountaine, lie Dowler, Founiaine y. Amheret {Lord), [1909] 2 Oh. 382, 
0. A. When interest on a debt due from a firm is calculate periodically in tho 
hooks of the firm and carried to the capital acoount, this is not evidence of 
payment, but evidence that no payment has been made {Jackeon y. Oyg (1869), 
John. 397). 

if) Purdon y, Purdon (1842), 10 M. & W. 662; Eastwood y. Saville (1842), 9 
M. & W. 6J6. 

(y) Statute of Frauds Amendment Act, 1828 (9 Oeo. 4, c. 14), a. 3 ; Bradhy 
y. Jdfmee (1863), 13 0. B. 822. “Other writing’* in tho above provision means 
a writing ooutaining the contract by which the party is to be bound [Bradley v. 
Jfmee, eupra). Before the Statute of Frauds Amendment Act, 1828 (9 Geo. 4, 
0, 14), similar entries by a deceased payee on a note or bill made before tho 
expiration of the statutory period were admUsible {Brigg y. Wilson (1864), 6 
De G. U. db Q. 12, C. A.). 

(A) Bradley y. James, eupra; aee title Evidenox, VoL XUL, p. 661 ; see also 
mi., pp. 463 el eeq. Such entries made after the expiration of the atatutory 
periid are not admissible ; aee ibid,, p 464 ; Briggs y, WHson, eupra, 

(«) Row y. PeUti (1834), 1 Ad. dk £3. 196 ; Jonu y. Hughes (I860}, 6 Exch. 104 ; 
see HmoboM v. BmUh (1886), 29 Oh. I). 882 ; B/e Womeere hm e em , Wdmerehaueem 
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A receiver of mortgaged property appointed under the Conveyancing 
and Law of Proper^ Act. 1881 (fc), is the agent of the mortgagor, and 
a payment by such receiver of the net rents of the property takes 
the mortgage debt out of the statute (Z), but in the absence of express 
authority he has no power to make a part payment in respect of any 
other debts than those which he is by the statute directed to 
defray (m), and no part payment by him in respect of any such 
other debt would avail to take the rest of the debt out of the 
statute (n) ; nor is payment of the rents of mortgaged property by 
the tenant to the mortgagee in possession of itself sufficient to take 
the mortgage debt out of the statute (o). ^ 

Payments by a receiver in lunacy, authorised to apply income 
for the maintenance of a lunatic, to guardians of the union who 
maintained the lunatic prevents a claim for arrears of maintenance 
being barred (p). 

119. A married woman may by part payment keep alive her 
debts in respect of her separate estate, whether those debts were 
incurred before or after marriage (g), and also the liability of her 
husband for ante-nuptial debts, provided he acquired property from 
or through her (r). 

120. The payment need not be made to the plaintiff in person, 
but may be made to his agent (s) or, by agreement between the 
parties, to any person on the plaintiff's account. Such agreement 
may be proved by implication, or course of dealing, or subsequent 
ratification, as well as by express and previous direction, and it is 
a question of fact whether such agreement existed (0* 

121. kcestniquetnist is considered to be the agent of the trustee for 
the purpose of receiving payment (a). If trust money is lent to the 

V. Wolmerthausm (1890), 62 L. T. 541; Thoms v. Heardy [1893] 3 Ch. 530; 
Harding y. Edgrcumhe (1859), 28 L. J. (ex.J 313. 

i k) 44 & 45 Viet. o. 41,88. 19, 24 ; see title Mortoage. 

1) Berwick <fc Co, v. Price, [1905] 1 Ch. 632, 642. 

m) Conveyancing and Law of Property Act, 1881 (44 & 45 Viet. c. 41), s. 24. 
n) See Re Haley Liiley v. Foad, [1899] 2 Ch. 107, C. A. 
o) Cockburn y. Edwards (1881), 18 Ch. D. 449, 0. A., overruling the dictum of 
Shadwell, V.-O., in Brocklehurst y, Jessop (1835), 7 Sim. 438 ; Harlock v. Aehberry 
(1882). 19 Ch. D. 539, 0. A. ; see Wrighy v. Oilly [1900] 1 Ch. 165, 0. A. 

(p) Wandsworth Union y, Worthingiony [19061 1 K. 13. 420; and as to Buch 
payments generally, eee title Lunatics and Persons of Unsound Mind, 
p. 492, post 

ig) Married Women’s Property Act, 1882 (45 & 46 Viet. c. 75) ; Beck v. Pierce 
(1889), 23 a B. D. 316, 322, C. A. 

(r) Married Women's Frapertj Act, 1882 (45 & 46 Viet. c. 75), s. 14. As to 
the liability of a husband for such debts, eee title Husband and Wife, Vol. XVI., 
pp. 408 — 4*10; Surman v. Whartofiy [1891] I Q. B. 491. Before 1870 a married 
woman was incapable of making a binding acknowledgment in regard to an 
ante-nuptial debt (Pittam ▼. Foster (1823), 1 13. & C. 248 ; Neve v. Hollande (1852), 
18 a B. 262). 

(a) Emns y. Davies (1836), 4 Ad. & El. 840. 

h) Worthington v. Orimiditch (1845), 7 Q. B. 479 ; Edwards y. Janes (1855), 

1 K. A J. 534 ; Btamfofrdy BpcJlding ana Boston Banking Co, y. Smithy [1892] I 
Q. B. 765, 770, G. A. ; eee ed m Har t v. Stephens (1845), 6 Cb B. 937; and 
title Husband and Wife, Vol. XVI., p. 329, note (a). 

(a) Me^inson v. Harper (1834), 2 Or. A M. 322 ; see Oleadow ▼. Atkin (1833), 

1 Or. A M. 410; and title Teusts Am Trvvxmmb, 
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person who is entitled to receive the interest of the fund, he must be 
treated as having paid himself, so as to prevent time running in his 
favour, while he is so entitled (&). But no such implication can 
arise, where a person covenants to transfer a sum of stock or to pay 
a sum of money to trustees on trust to pay the settlor the interest 
for his life and no stock is transferred nor money paid ; in such case 
the trust fund never comes into existence, and the settlor cannot be 
supposed to have received the interest (c). 

122. Part payment to a stranger is of no effect. Thus where the 
maker of a promissory note which bad been transferred by indorse- 
ment makes a payment to the original holder in ignorance of the 
indorsement, the payment is of no avail in an action by the 
indorsees to take the debt out of the statute (d). But if a payment 
is made to a person who is wrongly believed by the paying debtor 
to act in a representative capacity, as, for example, the administrator 
of an intestate, the payment enures for the benefit of the estate 
supposed by the debtor to be represented by the payee (<?). 

123. If there are two or more co-contractors or co-debtors, 
liable jointly only or jointly and severally, or executors or adminis- 
trators, of any contractor, no such co-contractor or co-debtor, 
executor or administrator, is chargeable in respect of a debt by 
reason only of payment of any principal, interest, or other money (/), 
by any other or others of such co-contractors or co-debtors, executors 
or administrators (g), A husband and wife are not co-contractors 
in respect of an ante-nuptial debt of the wife’s, and therefore tliis 
provision does not apply to them (h). 

The above provision as to co-debtors does not affect the rights and 
liabilities of the co-contractors inter se ; thus if one of several co- 
debtors makes a ])ayment sufficient to take the debt out of the 
statute as against himself and pays the whole of the debt, ho can 


{h) Be LiroUf Jleynes v. Dixorif [1899] 2 Ch. 561 ; affirmod, [1900] 2 Ch. 561, 
C. A. ; see Be Enyiandf Steward v. KnylandAld^^b'] 2 Ch. 820, 0. A. ; Bellawee, 
Re Burchell^ Burchell v. Hawee (1892), 62 L. J. (cii.) 463 ; Topham v. Booth 
(1887), 35 Ch. D. 607 ; MilU v. Borthwkk (1865), 35 L. J. (cu.) 31 ; Re Keayn'e 
Estate (1869), 3 I. R. Eq. 659 ; Burrell v. Egremont (Earl) (1844), 7 Beav. 205. 

(c) Spickemell v. Ilotham (1854), Kay, 669, 675 ; see Stone v. Stone (1869), 5 
Ch. App. 74. 

(fi) Stamford t Spalding and Boston Banking Co, v. Smith, [1892] 1 Q. B. 765, 
C. A. 

(e) Clark v, (1834), 10 Bing. 480; Badger v. Arch 10 Ex( h. 

333 ; and see title Execltoks and Administrators, Vol. XI V., p. 147. 

(/) Other money ” refers to such things as notarial charges on a bill ct 
exdiange (Gardner v. Brooke, [1897] 2 I. E. 6, per O’Brtkn, J., at p, 13). 

(g) hmroantile Law Amendment Act, 1856 (19 & 20 Viet. o. 97), s. 14 ; see 
p. 81, post. The provision applies, it seems, to payments made since the 
passing of the Act, though the debt was contractetl before ; see Archer v, 
Leonard (1863), 15 I. Ch. R. 267 ,* Leland v. Murphy (1866), 16 I. Ch. R. 500. 
As to the meaning of the words “ by reason only of payment ** in the Mercantile 
Law Amendment Act, 1856 (19 & 20 Viet c. 97), s. 14, see Cockrill v, Sparkes 
(1863), 1 H. & 0. 699. As to payments bv one of several persons bound by 
several contracts, see Re Wolmershausen, Wotmershausm v. Wotmershausen (1890), 
62 L. T. 541. As to acknowledgment by one of several executors being 
effectual to revive the debt ae against the testator’s estate, see p. 62 » omte, 

(A) B$ck V. Pfsrci (1889), 23 Q. B. D. 316, 322, 0. A. 
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recover from his oo-debtors their shares of the debt» although the 
creditor’s right against the co-debtors is barred (i). 

As long as a partnership exists, one partner, in making payments 
on account of partnership debts, may be presumed to do so as agent 
of the firm and therefore to bind the firm (k). But on the dissolution 
of partnership by death or otherwise the agency determines, and 
therefore no payments made after that time can in general affect 
any other party than the one who makes them (Z), except in the case 
of a secret retirement (m). 

If one co-contractor becomes the executor of a deceased co- 
contractor and makes payments in respect of a debt, the capacity in 
which the payments are made is a question of fact ; pnmd facie such 
payments must be considered as made in the capacity of surviving 
co-contractor and not of executor (n). 

124. Payment in respect of a debt by an executor keeps up the 
right of the creditor to compel legatees to refund (o). As regards 
the right ( p) of a simple contract creditor to enforce payment out of 
the real estate of a deceased debtor, payment by the heir or devisee 
will not bind the personal representative, nor will payment by the 
latter, if he has divested himself of such estate, bind the heir or 
devisee (q) ; but, if the executor is also beneficial devisee, a payment 
by him binds both the personal estate and the land devised to 
him (r). A payment by the devisee of the real estate of a deceased 
debtor or of part of it, in respect of a debt of his testator, keeps the 
creditor’s right alive as against all persons interested in the real 
estate («). It seems that, if the right of a simple contract creditor 


(t) Oardver v. Brooke., [1897] 2 I. B. 6 ; atid as to the right of contribution, 
see title Guarantee, VoL XV., pp. 630 et etri. 

(k) Ooodwin v. Barton and Faye (1879), 41 L. T. 91; and see title PARTNER- 
SHIP. 

(Z) Thompson y, Waithman (1866), 3 Drew. 628; Bristow v. Miller 11 

I. ti. E. 461 ; Watson v. Woodman (1876), L. E. 20 Eq. 721 ; and see cases cilci in 
note («). infra, 

(m) Be Tuc/cert Tucker v. Tucker ^ [1894] 3 Ch. 429, C. A. 

(n) Atkins v. Tredyold (1823), 2 E. & U. 23; Braith waits v, Britain (1836) . 
1 Keen, 206, 221; Sckoleyy. Walton (1844), 12 'SL & W. 610; Way y, Bassett 
(1846), 6 Hare, 66; Fordham y, Wallis (1853), 10 Hare, 217; Brown v. 
(iordon (1862), 16 Beav. 302 ; Thomjtson v. Waithman, siqtra ; Wintor y, 
hmes(\838), 4 My. & Or. KU ; compare Oriffin v. Ashhy (1846), 2 Car. & Kir. 
139, contra. The cases on this point Mfore the Mercantile Law Amendment Act, 
1866 (19 & 20 Viet. c. 97), are still of importance, because the effect of payments 
by a surviving oo-contractor, the representative of a deceased co-contractor, 
seems to be the same since, as before, the Act. 

(o) Fordham v. Wallis, supra ; see p. 104, p(*st. 

{ p) Under the Administration of Estates Act, 1833 (3 & 4 WilL 4, c. 104) ; see 
title Executors and Administbatobb, Yol. XIY., p. 246. 

(9) See title Executors and Administrators, Yol. XIV., p. 263. 

(r) Fordham v. WaUis, supra; Fuinam v. Bates (1826), 3 Euss. 188. 

(•) Be HoUimgshead, IloUiugshead v. iye6«f0r (1888), 37 Ch, D, 661 ; Re Chant, 
Bird y, Godfrtit, [1903] 2 Oh. 226. This point is not affected by the Statute of 
Frauds Amendment Act, 1828 (9 Qeo. c. 14), as to the effect of acknowledgments 
(see p. 67, ante), ox bv the Mercantile Law Amendment Act, 1866 (19 20 

Viot. e. 97), as to the effect of payments ; but see Bs Lacey, Howard y, 
Lujhi/otA, [1907] 1 Ch. 330, 0. A., per Farwwjl, LJ., at p. 349; and u. 79, 
past* 
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against personalty is kept alive by payment of interest by execntors, 
the indirect right against the land by means of marshalling is also 
kept alive (t). 

Sect. 8. — Actions of Tort by and against Personal Representatives. 

125. An action may be brought by the personal representatives 
of a deceased person for any injury, committed within six calendar 
months before his death, to his real estate for which an action 
might have teen maintained by him (m) ; but it is doubtful whether 
such an action can be brought for injuries to the chattels real of 
such a person committed during his life (x). 

If a person who has obstructed the access of light to a house is 
sued for an injunction and for damages, and the plaintiff dies, the 
]»laintifF8 executor cannot recover more damages than those that 
accrued within six months of the plaintifiTs death (a). 

There are, it seems, no provisions as to disabilities which are 
applicable to such actions, and the periods of limitation fixed are 
absolute (6). 

126. The personal representatives of a deceased person may be 
sued within six calendar months after they have taken upon them- 
selves the administration of the estate for any wrong done by the 
deceased to another in respect of his real or personal property, if 
committed within six calendar months before the wrongdoer's 
death (c). 

If a person tortiously raises coal belonging to another and sells 
it more than six months before his death, and continues to raise 
the coal within such six months, the injured party may sue the 
administrator of the offender in trespass for the acts committed 
within six months of the death, and may also waive the tort and sue 
for money had and received in respect of the acts committed before 
that period (d). 


(<) liut 8oe /Vc/Aam v. WalliB (ISdJi), 10 Hare, 217, per Turnbii, V.-O., at 
p, 230. As to marshalling, see Buihy v. Seymour (1844), 7 L R. 433; Vickf,r$ 
V. Oliver (1842), 1 Y. & 0. Ch. Cas. 211 ; and title Executors and Adminis- 
trators, Vol. XIV., pp. 291—293. 

(m) Civil Procedure Act, 1833 (3 & 4 Will. 4, c. 42), s. 2. Apart from 
statute, no action for injuries to the real estate of a deceased person could be 
brought; boo Phillips v. Homfray (1883), 24 Ch. D. 439, 463, 0. A., and title 
Executors and Administrators, Vol. XIV., pp. 227 vi seq. As to proceedings 
in respect of deceased’s personalty, see ibid., p. 226. 

(x) Adam v. Bristol {Inhabitants) (1834), 2 Ad. & £1. 389 ; 1 Williams on 
Executors, 10th ed., 610. 

(o) Jones V, Simes (1890), 43 Ch. D. 607, 613; Jenhr, Cli/den (Viscount), 
[1897] 1 Oh. 694 ; and see title Executors and Administrators, Vol. XIV,, 
p. 227. 

(A) The Civil Procedure Act, 1833 (8 & 4 Will. 4, c. 42), s. 4, which provides 
for oisabilities, relates, it seems, only to the actions mentioned in ibid*, s. 3 ; see 

Prooednw Act, 1833 (3 * 4 WiU. 4, c. 42), «. 2; S« Wmiame., 
Anima y. Wmiame* (1884), 32 L. T. 41; and Me titles EXBOUTOKS AKD 
ADumsTBATOBB, VoL MV., pp. 813, 314; Ibjuhohob, VoL XVIL, p. 268. 

{i) PmkU T. Bn. (1837), 7 Ad. * £3. 426. The administntor in radi o«m 
may fua for money reoetvM lor the whole of the coal wrongfully gotten, and by 
fteit eohag in trespass by virtue of the statute be doea not pteoliide bsmseu 
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In accordance with the above rale, actions can be brought against 
the personal representatives of an innkeeper for the negligence of 
the latter resulting in loss of property by a guest staying at an 
inn (e ) ; or against the personal representatives of a tenant for life 
for non-repair of premises which he was, by the terms of the instru- 
ment creating the tenancy, expressly bound to repair (/). 


Part III. — Specialties. 


Sect. 1. — Periods of Limitation, 

127. The period of limitation for actions of debt upon an 
indenture of demise, or for actions of covenant or debt upon any 
bond or other specialty, or for actions of debt or scire facias upon a 
recognisance, is twenty years after the accrual of the cause of such 
actions (^). 

128. The liability of a shareholder, under a deed of settlement 
establishing a company, for his proportion of the losses of the 
company is a specialty (h ) ; so also is the liability of a shareholder 
to pay calls under the Companies (Consolidation) Act, 1908 (t) ; 
or of a company to pay dividends which have been declared (A:). 
If one co-debtor under a bond pays the whole of the debt, the 
liability of his co-debtor to pay his share of the debt is now, 
it seems, in effect a specialty by virtue of the Mercantile Law 
Amendment Act, 1856 (Q. All actions grounded upon a statute 


from afterwards suing in aMumfisU independently of the statute in respect of 
tbe earlier acts. 

(e) Morgan v. Rav^f (1861), 6 IT. & N. 265; see Erdnne v. Adeane (1873), 
8 Cn. App. 766, 760, and title Inns and iNNKEErERS, Vol. XVII., pp. 314 
et »eq, 

(f) Wowlhotise V, JVat/rer (1880), 5 Q. B. L. 404 ; and as to liability to repair, see 
titles Landlord and Tenant, Vol. XVIII., pp. 499, dOoetseg,; Settlements. 

(g) Civil Procedure Act, 1833 ft 4 Will. 4, c. 42), s. 3. Before this Act 
there was no limitation in Englana for these actions, but there was a presump- 
tion on the expiration of twenty years from the time when the cause of action 
accrued that the debts in respect of which such actions could he brought were 
paid, unless any acknowledgment of the debt or any part payment or payment 
of interest had been made (see Sutton v. Sutton (1882), 22 Oh. D. 611, 0. A., 
per Jbssel, M.K., at p. 616). As to what is a specialty, see titles Action, 
Vol. I., pp. 37, 38 ; Bonds, Vol. III., p. 99; Contract, Vol. VII., p. 332. As 
to recognisances, see titles Criminal Law and Procedure, Vol. fx., p. 321, 
and passim; and as to scire facias^ see title Crown Practice, Vol. X., p. 18. 

f A) Htlhy'i, 8to7te$\ and Horsey's Cases (1866), L. B. 2 Bq. i67. 

(0 8 Edw. 7, c. 69 ; see iUd,^ ss. 14(2), 125 ; Burk v. Robson (1870), L. E. 
lOEq.629; Peninsular Co, ▼, Fleming (1872), 27 L. T. 93; and title Companies. 
Vol y., pp. 164, 423. 

(A?) SmtM V. Cork and Bandon Rail, Co, (1870), 6 1, B. Eq. 65 ; Re Drogheda 
Steam Packet Cb., £19033 1 L B. 512 ; Re Artisans* Land and Mortgage Corporaiionm 
[1904] 1 Oh. 796 ; title Oompanies, VoL V., pp. 276, 724, note ((Q. 

(0 19 ft 20 Viet. o. 97, s. 5; Rs CochraiCs ISeta te, De Wol/ v. LindseU (1868). 
L. It 5 Bq. 209 : see title Guarantee, Vol. XV., p. 611, note (o), and Cwis v. 
MiddMm (1823), Turn, ft B. 824 (a case before the Act). 
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or charter which are not within the Limitation Act, 1628 (m), are 
actions on a specialty (n)* 

129, Some actions are within the words both of the Civil 
Procedure Act, 1883 (o), s. 8, and of the Real Property Limitation 
Act, 1874 (p), s. 8(^). To this class belong actions for the recovery acuJ 
of a sum of money charged on land and also secured by a 
covenant or other specialty, and actions to enforce judgments. 

In such cases the latter provision (p) applies instead of the 
former (o), and the period of limitation is twelve years (q). 

Some actions are within the words both of the Civil Procedure 
Act, 1833 (o), B. 8, and the Real Property Limitation Act, 1874 (p), 

B. 1. To this class belong actions for a rentcharge or rent as an 
inheritance which is also secured by a covenant ; in these cases 
the period of limitation is twelve years even if the action is brought 
on the specialty (r). 

Other actions are within the words both of the Civil Procedure 
Act, 1833 (o), B. 3, and of the Real Property Limitation Act, 

1833 (s), s. 42. To this class belong actions for the recovery of 
arrears of rent or of interest charged upon or payable out of 
any land or rent and also secured by a covenant or other 
specialty. In such cases the provisions of the Civil Procedure 
Act, 1883 (o), s. 3, apply, if an action is brought on the specialty^ 
and the period of limitation is twenty years (t). 


Sect, 1. 
Periods of 
Limitation. 

Actions 
within two 


Sect. 2. — JFUen Time begim to Run, 

130. The point from which time limited by the Civil Procedure Tim® nins 
Act, 1833 (o), s. 3, is to bo calculated is the accrual of the cause of 
action (u). Thus in the case of a covenant or bond the time runs action, 
not from the date of the instrument, but from the breach of the Breach of 
covenant or of the condition of the bond (v). If a surety covenants covenant, 
jointly with a mortgagor and also separately to pay the mortgage Surety, 
debt with interest on demand, in the case of the principal debtor 


(m) 21 Jac. 1, c. 16 ; §ee p. 40, ante, 

(n) Cork and Dandon Rail, Co, v. Goode (1853), 13 0. B. 826, 835. An action 
by an officer of the Goldsmiths’ Company under the Gold and Silver Wares 
Act, 1844 (7 A 8 Viet, o, 22), s. 3, to recover penalt.es is, it seems, either an 
action on a statute, and so within the Civil Procure Act, 1833 (3 A 4 Will. 4, 

0. 42), 6. 3 (see p. 174, poet) {Robinson v. Cwrrey (1881), 7 Q. B. D. 465, C. A., 
per Lush, L. J., at p. 476), or is not within any Statute of Limitations (t6»d., 
per Bramwell, L.J., at p. 472) ; see p. 176, poet. As to actions by or against 
the Crown, see p. 176, poet; as to actions on penal statutes, see p. 174, poet; as 
to actions founded on an equitable right, see p. 169, poet. Am to actions on 
an instrument executed in a country where there is no distinction between 
specialty and simple contract, see title Conflict of Laws, Yol. VI., p. 306. 

(c) 3 A 4 Will. 4. c. 42. 
ip) 37 A 38 Viet. o. 67. 

(q) See p. 82, pod, 

(rj Shaw v. Crompton^ [1910] 2 K. B. 370. 

(s) 8 A 4 Will 4, c. 27 ; see p. 104, poet, 

h) Paget v. Foley (1836), 2 Bing. (n. 0^ 679; see p. 97, poet, 

(u) See tlie oases decided under the Limitation Act, 1623 (21 Jao. 1, c. 16), 
eitea p. 42, ante, 

(v) Tuetiy r, BawkineCl$47), 4 0. B. 666 ; Barber r. Share' e Heir and Terre* . 
tmaede (1839), 1 Jebb A S, 610 ; Oilman ▼. Chute (1847), 11 L L. B. 442 ; Ken* 
medy t. Whai^ (1848). 12 L L. E. 64 ; and see latle Bonds, YoL HI., p. 100. 




78 

BflCT.i 

When Time 
begins to 
Ron. 

Ootttinuftig 

breaoh. 


CoTenftnt 
for title. 


Liability of 
traiiHferors 
of shares. 


Death of 
plaintifF or 
aefendaut. 


Disability of 
piaiutiff. 


Absence 
beyond the 

leas. 


tiMiTATioij or AfyfioM 

DO demand is necessary, and the time begins to run in his fevonr at 
once but in the case of the surety time does not run in his favour 
until' demand has been made (w). If the breach is a continuing one, 
a fresh cause of action arises at every moment of time during 
which the breach continues (x) ; and therefore, where a tenant 
covenants to keep the demised premises in repair, and neglects to 
do BO, time does not run so long as they continue out of repair 
during the tenancy, even though they are entirely destroyed (v). 
Where, however, on the sale of property the vendor covenants that 
he has a good title to transfer, while in fact he has not a good 
title, the breach of the covenant is at the time of the sale, and 
there is no continuing breach; but if the vendor covenants for 
quiet enjoyment, there is no breach of that covenant till there is 
an interference with the enjoyment of the purchaser or those 
claiming through him(.?). If the transferors of shares in a company 
are, under the company’s deed of settlement, released from all 
liabilities in respect of the shares after the transfer, time begins 
to run, in respect of such liabilities, from the date of the transfer (a). 

131. On the death of a plaintiff or defendant a fresh action may 
be commenced by or against, as the case may be, the representatives 
of the deceased within a year from probate of his will or grant 
of administration (b). 

Sect. S. — Disabilities. 

132. If any person entitled to any of the actions mentioned in the 
Civil Procedure Act, 1883(<?), s. 3, or to a scire facias upon a recog- 
nisance is, at the time when the cause of action accrued, under age 
or non comjios mentis, the statute does not begin to run until such 
person is of full age or of sound mind (d). If any person against 
whom there is any such cause of action is at the time of the 


(w) Rt Brownes {J.) E$taie, Brown v. Brown, [18&3] 2 Oh, 300; and see title 
Guarantee, Vol. XV.» p. 488. 

(ar) Mad(k)ck v. Mallet (1860), 12 I. 0. L. E. 173, 193, Ex. Ch. ; Spoor v. Orem 
n874L L. E 9 Exch. 99. As to the cause of action arising on successive 
Dreucoes of a bond or covenant to secure, e.g., an annuity not charged on land, 
see Manning y. Phelps (1864), 10 Excb. 69; title Bonds, Vol. III., p. 100. As 
to annuities chai’ged on land, see p. 115, post. 

(y) Maddock v. Mallet, supra; Morrogh v. Alleyns (1873), 7 L R. Eq. 487. 

(*) Spoor y. Qreen, supt'a; Turner y. Moon, [1901 J 2 Oh. 825, 828; see title 
Sale op Land ; and compare title Landlord and Tenant, Vol. XVIII., p. 527. 
(a) Hslhy's, Stokes*, and Horsey* s Cases (1866), L. E 2 Eq. 167. 

(5) Sturgis y. Varell (1860), 6 H. 5b N. 120, Ex. Ch. ; this is the effect ot the 
equitable construction of the Ciyil Procedure Act, 1833 (3 & 4 Will. 4, c. 42), 
8. 6, the proyisions of which are similar to those of the Limitation Act, 1623 
(21 Jaa 1, 0 . 16), s. 4 ; see note (/)• p. 55, ante. 

(e) 3 & 4 Will. 4, 0. 42. 

{J) Ibid,, 8 . 4, which ori^ally proyided for two other disabilities of 
plaintiffs — ooyeriure and abseuoe beyond the seas. As to ooyerture, see 
Married Women's Property Act, 1882 (45 d 46 Viot. c. 75), ss. 1 (2), 25, and 
p. 56, ante. As to abseuoe of a plaintiff beyond the seas, see Mercantile Law 
Amendment Act, 1856 (19 & 20 Viet. o. 97), s. 10, and p. 56, ants, Hie oases 
as to disabilities decided under the Limitation Act, 1623 (21 Jao. 1, o. 16) (see 
p. 56, ants), would seem to be applicable to disabilities under ^ above 
pfoyision. As to the effect of acknowledgment in case of disability, see p. 61, 




Part UI.--8mrutTis8. 


T9 


RCOTial ol the cause of action beyond the seas («), the statute does Seot. s. 
not run against the person entitled to bring the action until the Disabllitiea 
person liable to be sued returns from beyond the Beas(/). : — 

. Sect. 4. — Effect of Acknowledgment 

133. If any acknowledgment is made by writing signed by the Acknowiedg. 
party liable by virtue of an indenture of demise, specialty or meat in 
recognisance, or by part payment or part satisfaction on account of J^*^^"*®** 
any principal or interest then due thereon, the creditor may bring 

his action for the money remaining unpaid and so acknowledged to 
be due within twenty years after acknowledgment (g). 

But an acknowled^ent can only be effective where the sum to 
be recovered is a definite sum, and cannot be effective where the 
claim is for unliquidated damages (h ) ; nor is every payment of 
principal necessarily an acknowledgment that more is due(i). 

134. The admowledgment must be made by the party liable or By whom 
his agent ; this includes not only any person who is liable under acknowledge, 
the specialty, but also any persons who can be called upon to pay 

the debt (A). 

An acknowledgment by an agent is on the same footing with one Acknowiedg- 
by the party liable (1), If a mortgagor assigns the equity of 
redemption and the assignee pays interest on the mortgage, the *‘*f®“*^* 
assignee is an agent of the mortgagor for this purpose (/a). 

An acknowledgment by payment must, like an acknowledgment Acknowie<ig- 
in writing, be made by the party liable or his agent (a). If in a 
suit for partnership accounts a receiver is appointed and makes 
payments to one of the partners on account of a debt due to them 
from another of the partners under a covenant in a partnership 
deed, the payments not being authorised by the terms of the 
receiver’s appointment, and not proved to be sanctioned by the 
partner who owes the debt, the receiver is not the agent of the 
latter for the purpose of making the payments (<>). 


(e) Civil Procedure Act, 1833 (3 & 4 Will. 4, o. 42), s. 7 ; see pp. 60, 61, ante, 

(/) Civil Procedure Act, 1833 (3 & 4 Will. 4, o. 42), 8. 4. 

(g) Jbid„ 6. 6, As to the effect of disabilities, see p. 81, poet, Por a foim of 
acknowledgment, see Encycloi^eedia of Forms and Precodeutn, Vol. 1., p. 188. 

(Ai) Iflair V. Ormond (1861), 17 Q. B. 423, 436 ; and eee p. 60, ante. 

(♦) Aehlin v. Lee (1876), 44 L. J. (CH.) 174, 376, C, A. The nilee for deter- 
mining whether a payment has that effect, and aleo on account of what debt it 
is made, are the aaine aa those that govern actions which are within the 
Limitation Act, 1623 (21 Jac. 1, c. 16); see p. 67, ante. 

{k) lie Lacey, Howard v. Light/oat, L1P07] 1 Ch. 330, C. A., per Bucklsv, L.J., 
at p. 352. A person who as devisee or heir i« liable to be bu©< 1 for the debt of a 
testator (see title Execui'ors and Administrators, Vol, XIV., p. 262) is a 
person liable within the meaning of the Civil Prof>edure Act, 1833 (3 & 4 
Will 4, c. 42), B. 6, altibough he is not personally Ihible ; see He Lcuey, Howard 
▼. I.ightfoot, ettpra, at pp. 346, 362 ; compare Ite England, tiUnoard v. England^ 
[18961 2 Ch. 820, 0. A. 

(0 Civil Procedure Act, 1833 (3 & 4 Will 4, o. 42), s. 6. 

(m) Foreuth v. BrUiowe (1853), 8 Exch. 716 ; see Dthh v. Walker, [18931 2 Ch* 

429 ; Br^kaw v. Widdrington, [1902] 2 Ch. 430, C. A. ^ ^ , 

(n) Foreuth ▼. Brieio^oe, eujM; Hoadam v. Mttrley (1867), 1 Be 0. & J. 1. 6; 
Coupe v. Oreetoea (1866), 2 (Jh, App. 112, 124 ; Dibb v. Walker, euprm, at p. 436 ; 
Be England, Steward v. England, mpra. 

(p) Whe^ v. Uwe (1868), ^ Bear. 42L (fawre whether the result would 
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186. An acknowledgment in writing in order to be sufficient to 
take a debt out of the statute (p) need not amount to a promise (q). 
Any admission, even if not made to the creditor or his agent, is 
sufficient (r) ; thus, an admission of an executor in administration 
proceedings instituted by a residuary legatee that a debt is due to a 
creditor («), and, it seems, an admission made by a bankrupt in his 
statement of accounts or in his examination, if the bankruptcy 
were annulled (0, would be sufficient. 

An acknowledgment by payment must, it seems, from the very 
nature of payment, be to the person entitled or his agent (u). 

An acknowledgment of a mortgage debt charged on land made 
after the mortgagee's right against the land has been barred has no 
effect in reviving the mortgagee’s remedy on the covenant in the 
mortgage deed(v). 

The ordinary rules of evidence apply to the manner of proving 
an acknowledgment 

The question whether an indorsement or memorandum of 
payment made by the payee on a bond or other specialty is admis- 
sible as evidence of payment depends upon the ordinary rules of 
evidence (a). If made before the period of limitation has elapsed, 
it is an entry against the interest of the person making it, and 
is, therefore, admissible in evidence after his death, though its effect 
then is in favour of his representatives. If made after the lapse 
of the period of limitation, it is an entry in his own favour, and. 


have been diiTorent if the receiver had been authorised by the court ; compare 
lie JIalet Lilley v. Foad^ [1899] 2 Ch. 107, C. A. ; and see p. 74, ante. 

(p) Civil Procedure Act, 1833 (3 & 4 Will. 4, c. 42). 

(7) Moodie v. Bannieier (1859), 4 Drew. 432 ; see HowcuU v. Bonser (1849), 3 
Excn. 491 ; Forsyth v. Bristowe (1853), 8 Exch. 716. The law is otherwise in 
the case of the Limitation Act, 1623 (21 Jac. 1, c. 16); see p. 63, ante. In 
cases under the Civil Procedure Act, 1833 (3 & 4 Will. 4, c. 42), an acknowledg- 
ment or part payment cannot operate as a new promise, for a promise by 
specialty cannot be supported by a promise not by specialty or by any implica- 
tion of a promise from a payment on account, and its real effect is to give a 
further time during which the action on the specialty can be brought. 

(r) The Civil Procedure Act, 1833 (3 & 4 Will. 4, c. 42), s. 5, differs from the 
Peal Property Limitation Act, 1833 (3 & 4 Will. 4, c. 27). s. 42 (see p. 103, 
post), and the Real Property Limitation Act, 1874 (37 & 38 Viot. c. 67), s, 8 (see 
p. 92, post), in that it contains no provision as to the person to whom the 
acknowledgment is to be made, whereas the two last-mentioned enactments 
provide that the acknowledgment is to be given to the person entitled to the 
payment or his agent. 

Js) Moodie v. &nni8ter, supra ; see Bead v. Price, [1909] 1 K. B. 677, 683; 
affirmed, [1909] 2 £. B. 724, 0, A. ; and compare p. 62. ante. 

(f) Coxnpare p, 63, ante; and as to the effect of admissions in bankiniptcy on 
the Beal Prop^y Limitation Act, 1874 (37 & 38 Viet. 0. 67), s. 8, see p. 93, 
posi. 

‘ " Re Lacey, Howard v. Liyhifotd, [1907] 1 Oh. 380, 346, 0. A. ; see p. 72, ante. 
Beamish v. Whitney, [1909] 1 I. E. 360; but see Waters v. Ll^d, [1911] 
B. 163. As to the effect of payment of interest, or part payment of 
principal, by the mortgagor in preserving the mortgagee's right against the 
land, see p. 146,pofff. 

{w) See Bead v. Price, [1909] 2 K. B. 724, 0. A ; and see title EviOmroB. 
Vol. Xni., pp. 618 et eeq. 

(a) Lord Tenterden's Act (Statute of Frauds Amendment Act, 1828 (9 Geo. 4, 
e. 14), a. 3 (see p. 71, ante) ) has no application to debts governea by the 
Civil Procedure Act, 1833 (3 & 4 Will. 4, 0. 42). 
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therefore, not admissible (i^). II it bears no date, the date may be 6 sot. a 
proved aliunde (c). Effect oi 

136. An acknowledgment in writing by one of several persons it^ent. 

liable, whether jointly or successively, takes a debt out of the — 
statute as regards the person who makes the acknowledgment, and meSs 
also as regards the other persons liable jointly or successively (d). jSfnt obligors 

In the case, however, of two or more co-contractors or co-debtors, Part payment 
liable jointly only or jointly and severally, or of the executors or ^7 
administrators of any contractor, a payment by one of such 
persons does not take the case out of the statute as against the 
others (e). When several are at the same time jointly interested in 
the real estate of a debtor, a payment by a devisee of part of such 
estate will not keep the debt out of the statute as against a 
devisee of another part, except in cases where the debt is charged 
on ]and(y). But the case is different with persons who are Succ^i?* 
successively liable ; a payment, therefore, by a tenant for life of liability, 
the real estate of a specialty debtor takes the debt out of the statute 
as against the devisee in remainder (g). 

137. If a person entitled to bring an action is under age or Disability 

of unsound mind at the time when the person liable makes an penon 

^ entitled to 

action. 


(h) Seep. 71, ante; Searle v. Barrington {Lord) (1731), 2 Stra. 826, H. L. ; 
Oltadow V. Atkin (1833), 1 Or. & M. 410, 421 ; Turner v. Crisp (1740), 2 Stra. 
827 ; Smith v. Battens (1834), 1 Mood. & B. 341 ; and see title Evidsnoe, Yol. 
XIIL, pp. 464, 661. 

(c) Briggs v. Wilson (1864), 6 De G. M. & G. 12, 20, 0. A. Queers whetber, if 
it Dears a date, that fact is evidence without other proof that it was made at 
that date ; see 1 Taylor, I^aw of Evidence, 10th ed., 491 ; see Briggs v. Wilson ^ 
supra; Qlynn v. Bank of England (1750), 2 Ves. Sen. 38; Rose v. Bryant (1809), 
2 Camp. 321 ; Cole v. Capem (1834), I Ad. & El. 102; Smith v. Battens (1834), 
1 Mood. & B. 341 ; Newbou/d v. Smith (1885), 29 Ch. D. 882 ; and compare 
p. 59, ante. See also title CoifTKAor, Vol. VII., p. 626. 

(d) Roddam v. Morley (1857), 1 De G. & J. 1 ; Read v. /Vice, [1909] 2 K. B. 
724, 732, 0. A., afidiming S. 0., [1909] 1 K. B. 677 ; compare p. 73, ante. The 
decisions to the contrary effect {Dickenson v. Teasdale (1862), 1 De G. J. 
& Sm. 62 ; Coope v. Gresswell (1866), 2 Ch. App. 112) have been frequently 
dissented from and are now not to be regard^ as authorities; see Read v. 
Brice, sujyra ; Dihh v. Walker, [1893] 2 Ch. 429. Li Read v. Price, [1909] 
1 K. B. 577, Channell, J.,hel(l that an executor of one of several joint obligors 
did not become jointly liable with the surviving obligors, and that an acknow* 
lodgment by him, though affecting his testator’s estate, had no effect on their 
liability; but no opinion was expressed on thispoint by the Court of Appeal; 
and see title Executors Aim Administrators, yoL XIV., pp. 252, 253, 308. 

(e) Mercantile Law Amendment Act, 1856(19 & 20 Yict. c. 97), s. 14 ; Read v. 
Pi'ice, supra, 

(/) See Re Lacey, Howard v. Lightjuot, [1907] 1 Ch. 330, 0. A., per Ear- 
well, L.J., at p. 349. The Meroantile Law Amendment Act, 1656 (19 & 20 
Viet. c. 97), B. 14 (see p. 73, ante), does not apply to the Beal rroperty 
Limitation Act, 1874 (37 & 38 Yict c. 57), s. 8 (see p. 92, post). It seems that 
in the case of money chared on laud a payment by a devisee of part of an 
estate will preserre the right of the creditor to resort to land not charged {Re 
Lacey, Howard v. Lightfoot, supra) \ see Re Cltant, Bird v. Godfrey, [1905J 2 
Ch. 225 ; Pears v. Laing (1871), L. B. 12 Eq. 41 ; Dihh v. Walker, [18931 2 Ch. 
429 ; Leahy v. De Uoleyns, [1896] 1 1. B. 206 ; and p. 74, ante. As to devises 
of land in general, see utle Wills. 

(o) See Re Lacey, Howard v. LightfocA, supra, at p. 349; Roddam v. . 
mi^a ; Re HdRingshead, Hollingshead y. Webster (1888), 37 Ch. D. 661, 667. 
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In the case of money charged on land, the fact that it is also 
secured by an express trust does not prevent the right to recover 
it from being barred by the lapse of twelve years (w). The right 
to a sum of money to be raised under a conveyance of land to 
trustees for a term of years, upon trust to raise a specific sura, is 
barred at the expiration of twelve years from the date when the sum 
of money can be raised (n). When land is conveyed to trustees 
for a term of years upon trust to raise two sums of money, and the 
right to one sum is barred, the fact that the trustees are entitled 
to enter and raise the other sum does not enable them also to 
raise the sum which is barred (n). 

139. This limitation relates only to the recovery of money, and 
therefore does not affect any proceeding which a mortgagee has a 
right to take for obtaining possession of the land itself (o). 

140. The limitation of twelve years applies to an action 
on a covenant by a mortgagor in a mortgage deed, or on a 
collateral bond by the mortgagor securing the mortgage debt (p). 
But if in a mortgage deed the mortgagor and a surety jointly 
and severally covenant for the repayment of the mortgage 
debt, this limitation, though it applies to an action on the 
covenant against the mortgagor, does not, it seems, apply to 

its being so ohargoii did not, ^lowevor, [iroveut the eifeot of the Limitation 
Act, 162S (21 Jao. 1, a 16) (see p. 39, atite% in limiting such personal 
remedies for the debt as fell within the provisions of that Act (see Topfis v. 
Ba^ (1789), 2 Oox, Eq. Oas. 118, 123; Brocklehurat v. Jeaaop (1835), 7 Sim. 
438 ; Barnes v. Olenton, [1899] 1 Q. B. 885, 0. A.). As to the meaning of land 
or rent,** see p. 106, post As to real property generally, see title Real 
Pbopekty and Chattels Real. As to liens and mortgages generally, see, 
respectively, titles Mortgage ; Lien, pp. 1 et seq,t ante, 

(m) Real Property Limitation Act, 1874 (37 <& 38 Viot. o. 57), s. 10 ; see JU 
Stephens, Wdrburton v. Stephens (1889), 43 Gh. D. 39, 43 ; Re Nugent $ Trusts 
(1885), 19 L. R. Ir. 140 ; and p. 103, post This provision alters the law as 
laid dfown in previous oases (see Bnrrowes v. Qore (1858), 6 H. L. Cas. 907, 961), 

(n) WUliams v. Williams, Rs Hartley, Williams v, Jones, [1900] 1 Oh. 152 ; 
see Humhls v. Humble (1857), 24 Beav. 535; Snow v. Booth (1856), 8 De G. 
IL AG, 69, C, A. ; Lawton v. Ford (1866), L. B. 2 Eq. 97 ; m Bermingham's 

(1870), 5 L E. Eq. 147. 

(o) Doe d. Jones v. WUliams (1836), 5 Ad. & El. 291, 296; Re Seager*s Estate, 
Seager v. Aston (1857), 26 L. J. (oh.) 809; Rs Oonfan*s Estate (1892), 29 L. R. 
Ir. 199 ; see Pugh r. Heath (1882), 7 App, Oas. 235, affirming S. 0. (18SI), 6 
Q, B. D. 345, 0. A. ; Wrixon v. V^izs (1812), 3 Dr. & War. 104; Dearman v. 
Wychs (1839), 9 Sim. 570 ; Du Vigier v, Lee (1843), 2 Hare, 326; Beamish r, 
Whitney, [1908] 1 I. R. 38 ; llugiU v. WWcinson (1888), 38 Oh. D. 480. For the 
limitation of the right of the mortgagee against the land, see p. 145, post, A 
claim by a legal mortgagee, for payment of principal and interest due on his 
mortgage, brought in an action for the administration of the real and personal 
estate of a deoefmed owner of the equity of redemption is a prooesflliag within 
the Beal Property limitation Act, 1874 (37 A 38 Viot. o. 57), s. 8 (Watsrs v, 
Lhyd, [1911] 1 L B. 153, 0. A.). 

(p) Sutton r, Sutton (1882), 22 Oh. D. 611, 0. A. ; see KibUJe v. Fairthoms, 

[1895 ] 1 Oh. 219 ; Fearnsids v. FUni (1883), 22 Oh. D. 579, 681 ; title Bonds, 
vol, lIL, p. 100. Where a person oovenanted with trustee for the payment 
of a sum of money after his death and charged certain land with the payment, 
and no money was raised or interest paid, it was held that the Beal Property 
Limitation Act, 1874 (37 A 88 Viot o. 67), s. 8, applied, and that the olaim 
under the oovenant was barred at the expiration of twelve years from the 
eovenante’s death {Bs Bnylandt Steward v. England^ ^ 820, 0. A,). 
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an action against the surety (g). If the remedy against a surety 
remains unbarred, while that against the mortgagor is barred, the 
surety is, it seems, entitled to recover from the mortgagor as the 
principal debtor the amount which the surety may be compelled 
to pay in satisfaction of the debt(r). 

141. The limitation of twelve years has no application to an 
action for rent due under a covenant in an indenture of demise (s), 
nor to a covenant in a mining lease to pay rents and royalties (0 ; 
in such cases the period of limitation is twenty years (a). The 
limitation of twelve years applies, however, to an action for a rent- 
charge due under a covenant (b). 

142. The personal remedy on a simple contract debt charged 
on land is still governed by the Limitation Act, 1623 (c), and the 
period of limitation is six years from the accrual of the cause of 
action, but the remedy against the land is governed by the Beal 
Property Limitation Act, 1874 (d), and the period of limitation is 
twelve years (<?). 

143. The limitation of twelve years applies to the yearly sums 
chargeable under the Land Tax Bedemption Act, 1802(/‘), in 
favour of a lessee who has redeemed the land tax (g), and to the 
charge in respect of paving expenses on property under the Public 
Health Act, 1875 (h). 

144. The limitation of twelve years applies to the lien of a 
vendor of land for his purchase-money (i). 


(q) lie FrUhy, Allison v. Frisby (1889), 43 Ch. B. 106, C, A., in which case 
this was the opinion of Bowen, L.J., and Kay, J., Cotton, L.J., being of 
the contrary opinion, and Fry, L.J., expressing no opinion on the point. As 
against the surety the limitation is twenty years, by virtue of the Civil J^oce- 
duie Act, 1833 (3 & 4 Will. 4, c. 42); seep. 76, ante; and as to a bond 
executed by the surety only, see title Bonds, Vol. HI., p. 100, note (I). See 
also Re Wiimerehaueen^ Wvlmershaueen v. Wolmershauam (1890), 62 L. T. 541. 

(r) See Gardner v. Brooke^ [1897] 2 1. E. 6; and see title Guarantee, 
Vol. XV., pp. 529, 530. 

(j) Lewie v. Graham (1885), 80 L. T. Jo. 66; Donegan v. Neill (1885), 16 
Ji. E. Ir. 309 (decided under the Common Law Procedure Amendment (Irelwd) 
Act, 1853 (16 & 17 Viet. o. 113), s. 20, which corresponds to the Qvil Procedure 
Act, 1833 (3 & 4 Will. 4, o. 32), s. 3 ; and see title Landlord and Tenant, 
Vol. XVIII., p. 488. 

(C Darby v. Tennant (1885), 53 L. T. 257 ; and see title Mines, Minerals, 
and Quarries. 

(a) Under the Civil Procedure Act, 1833 (3 & 4 Will. 4, c. 42), a. 3 ; see 
p. 76, ante. 

(5) Shaw V. Crompton, [1910] 2 K. B. 370. As to rentcharges generally, see 
title Bentoharobs and Annuities. 

(c) 21 Jao. 1, 0 . 16; see p. 39, ante, 

(<0 37 & 88 Viet. 0. 57. s. 8. 

(e) Re Stenhene^ Warburton v, Stephens (1889), 43 Ch. D. 89; Barnes ▼, 
GlmUm, [1899] 1 a B. 885, C. A. 

(/] 42 Qeo. 3, o. 116, s, 123; see title Land Tax, VoL XVIIL, p. 325» 
note (x). 

(r»i Skene v. Cook^ [1902] 1 K. B. 682, 0. A 

(a) 38 4b 39 Viet o. 55, s. 257 ; see Hornsey Local Board v. Monarch Investment 
Building Society (1889). 24 Q. B. D. 1, 0. A ; and title Hxobwatb, Stbbxts, 
AND Bridoss. Vol. XyI*. nn, 225. 226. 

(i) A. Aa to raoh lim, m 

titles Lun, pp. 1 et tag., ofite; Saub of Land. 
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Sub-Sbot. %.--M<mey Seewred by a Judgment. 

145 . Any proceeding to recover money secured by any judgment 
must be brought within twelve years after a present right to receive 
it has accrued to some person capable of giving a discharge (y). ifon^ ^ 

146 . The limitation applies to any final judgment for the payment judgment, 
of a specific sum of money whether in law or in equity (^), and is judgment, 
not confined to a judgment which is a charge on the land, but 

refers to judgments generally (1), although, it seems, it is limited to 
an English judgment (m). The limitation extends to all proceed- 
ings of whatever kind for enforcing judgment, including a petition 
in bankruptcy (n), an administration action brought by a judgment 
creditor (o), and execution of any description (p). 


Sttb-Sbot. 3. — Legacies and Pereomil Estate of Intestates. 

147 . Any proceeding to recover a legacy must be brought within Legacies, 
twelve years after a present right to receive it has accrued to some 
person capable of giving a discharge (q). The limitation applies to 

all legacies, whether charged on land or not (r), including annuities 
if charged on personalty only, or on land outside England or 
Ireland («), and also to a residue bequeathed by will or a share of 
such residue (a). 

148 . In the case of a legacy charged on land an express trust Kffeet of a 
does not prevent time running (h). But in the case of a legacy not 
charged on land, the fact that it is secured by an express trust 
prevents time running (c), and if such a legacy, or if residue of 
personal estate, has been bequeathed to executors on trust, and the 
character of executors merges in that of trustees, the statutory 


( ;) Real Property Limitation Act, 1874 (37 & 38 Viet. o. 67), s. 8. 

{k) Danne v. Doi/fe (1800), 10 I. Oh. It. 602 ; see Judicature Act, 1873 
(36 & 37 Viet c. 66), 8. 100. 

(f) See titles Execution, Vol. XIV., p. 6; Judoments and Orders, 
VoL XVIII., p. 219 ; Evans v. O' Donnell (1886), 18 L. R. Ir. 170, 0. A. ; 
am V. Lowry ^ [1900] 1 L R. 316; Re Tynte^ Ex parte Tynte (1880), 16 Oh. D. 126. 

(m) As to actions founded on foreign judgments, see p. 39, ante. 

In) Re TynUy Ex parte Tynte ^ supra. 

(o) Sherwood v. //aa»a» ( 1 S86), 17 L. R Ir. 270, 0. A. ; and see 18 L. R. Ir. 
170, 173. 

(p) SeeJay V. Johnstone, [1893] 1 Q. B. 25, 189, 0. A. ; Evans v. O' Donnell 
snpra; Taylor v. Hollard, [1902] 1 K. B. 676 ; O'Hara v. Creayh (1811), Long. 
& T. 66; but see p. 89, post. As to garnishee proceodiners, see Fellows v. 
Thornton fl884), 14 Q. B. D. 336; title Execution, Vol. XIV., p. 95. After 
six years from mlgment execution can only be issued with the leave of the 
court; see title Execution, Vol. XIV., p. 7. 

(q) Real Property Limitation Act, 1874 (37 & 38 Viet. c. 67), s. 8. 

M Sheppard y. Duke{l$‘MI), 9 Sim. 667. 

(«) Re AshwelVs Will (1839), John. 112; aee Dower v. Dower (1883), 16 L. R. 
Ir. 264 ; title Executors and Administrators, Vol. XIV., p. 264. An annuity 
^iven by will which, though payable out of pereonalty, is also charged on realty 
in England or Ireland is not a legacy within the Real Property Limitation 
Act, 1874 (37 & 38 Viet. o. 67), s. 8, but is ‘‘rent,*' and is governed by 
s. 1 ( /hwer v. Dower, supra) ; see p. 1 15, post, 

(а) Prior v. ffomiblow (1836), 2 Y. & C. (bx.)200; Christian v. Devereux 
(1841), 12 Sim. 264; see Adams v. Darry (1846), 2 OoU. 286. 

(б) Real Pi'operty Limitation Act, 1874 (37 & 38 Viet, a 67)» s. 10; see 
note (m), p. 83, asde. 

(c) See p. 83, ante, and p. 167, post. 



en 


LTKTTATfO?^ OF ACTTOKI!. 


liiKJt. 1. limitation (i) eeases to apply in those cases which are not govern^ 
Piinetpal by the Trustee Act, 1888 (e). The character of executor merges in 
Money s, that of trustee, if the executor does any act which amounts to an 
assent to the legacy so bequeathed (/), or if he separates it from 
the assets (g), and, in the case of a residue, if it is ascertained 
without more specific appropriation, but not until it has been ascer- 
tained (h). If a legacy is bequeathed aimpliciter and not to the 
executor upon trust, but he by an act of his own constitutes himself 
trustee for the legatee, and is not within the protection of the 
Trustee Act, 1888 (0» the legatee will not be barred by lapse of 
time (k). Unless the legacy is vested in the executor on express 
trusts, the statute will run in his favour ; an implied or construc- 
tive trust will not prevent the statute from running (0* 

Personal 149. An action to recover the personal estate or any share of 

Mtate of the personal estate of an intestate, possessed by the legal personal 
intestate, representative of the intestate, must be brought within twenty years 
after a present right to receive the estate has accrued to some 
person capable of giving a discharge (m). This limitation applies 

fcf) Heal ProMrty Limitation Act, 1874 (37 & 38 Viet. c. 57), e. b; boep. 82, an^«. 
fs) 51 & 52 Viet. c. 69, s. 8 ; see title Executors and Administrators, 
Vol. XrV., p. 265 ; Trusts and Trustees ; and p. 167, poet, 

( /) BifTclMll V. Bradford (1822), Madd. & G. 13, 236 ; Dix v. Darford (1854), 19 
Beav.409 ; Boe Brougham (Lord) y, Pouteti (Lord (1865), lOBeav. IIP, 133, 134. 

(^) Philfipo y, Munningi (1837), 2 My. & ()r. 309 ; see j/arcourl v. n^^tic(1860), 
28 Beav. 303 ; Cadbury v. Smith (1869), L, R. 9 Eq. 37 ; (/HeiVy y, Waleh 
(1872), 6 1. H. Eq. 555 ; affirmed on appeal, 7 1. E. Eq. 167. 

(h) Willrrwtt y, Jmkkine (^1838), 1 Beav. 401 ; Ex parte Dover (1834), 5 Sim. 
500; Davenport y. Stafford (IMl)^ 14 Beav. 319, 331; Dinedale y, Dudding 
(1842), 1 Y. & 0. Ch. Oos. 266 ; Freeman v. Dowding (1856), 2 Jur. (n. s.) 1014 ; 
Dowmey, /?i4//oc^(1868), 26 Beav. 54 ; Re Smith, Heudereon-Itoey , Hitchine (1889), 
42 Ch. D. 302. 

(f) 61 & 52 Viet. 0. 59. 

(At) Tyenn v. Jackeon (1861), 30 Beav. 384. 

(l\Re Davie (Jane), Re Davie (T. H.), Evane y, Moore, [1891] 3 Ch. 119, C. A. ; 
Re Rowe, Jaeohe v, IHnd (1889), 58 L. J. (CH.) 703, C. A.; Re Barker, Buxton v. 
C\*wr>6f7i, f 1892] 2 Ch. 491 ; Re Lacy, Royal General Theatrical Fund Association 
V. Kydd, [1899 jf 2 Ch. 149 ; Re Mavkay, Mnckay v. Gould, [1906] 1 Ch. 26; see 
Re M*Causland s Trusts, [1908] 1 1. R. 327. As to an executors position with 
regard to undisposed-of residue, see title Executors and Administrators, 
Vol. XIV., p. 2M. As to an executor de son tort, see ibid,, pp. 147 et sea,, 
and Doyle y, Foley, [1903] 2 I. bL 95. 

(m) Law of Prijperty Amendment Act, 1860 (23 & 24 Viet. c. 38), s. 13. As 
to acknowled^ents, see p. 92, post. The Real Property Limitation Act, 
1833 (3 & 4 Wul. 4, c. 27), made no provision for the case of the personal estate 
of an intestate. The ^w of Property Amendment Act, 1860 (23 & 24 Viet. c. 38), 
a. 13, rectified the omission and made the period of limitation the same as in 
the case of a legacy under the Real Pro|)ei'ty Limitation Act, 1833 (3 & 4 Will. 4, 
o. 27), i,e., twenty y^e. The Law of Property Amendment Act, 1860 (23 & 24 
Viet c. 38), 6. 13, is not affected by the Real Property Limitation Act, 1874 
(37 & 38 Vict. 0 . 57), s. 9 ; see Sutton v. iS««on (1882), 22 Ch. I). 511, 617, C. A. 
The Law of Prop^y Amendment Act, 1660 ^3 & 24 Vict. c. 38), s. 13, and the 
Real Property Liinitation Act, 1874 (37 & 38 Vict. c. 57), s. 8, are in pari materid 
and to be construed together, although the limitation in one case is twenty and 
in the other is twelve years (Re Johnson, Sly v. Blake (1885), 29 Ch. D. 964, 970). 
The Law of Property Amenoment Act, 1860 (23 & 24 Vict. c, 38), appUes to oases 
of inteatatea who died before, as well as to those who died after, the passing of 
the Act (lie Jmnmt, WilUs v. Mows (Bart) (1880), 60 L. J, (CH.) 4 ; Re Johnetm, 
RMib«i9M;aiidseair«A^ 69,0. A ) 
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to assets retained by the administrator and not distributed (n), and, 
it seems, to the case of a testator who has not disposed of the whole 
of hie property. 

A claim by next of kin for general administration of the estate of 
an intestate is barred at the end of twenty-one years from the death 
of the intestate (o), but, with respect to assets of the intestate received 
by an administrator within twenty years of the commencement 
of the action, the claim of the next of kin to administration, limited 
to such assets, is not barred (p). 

Sub-Sect. 4. — When Time begirts to Jtun* 

(i.) In Qeneral. 

150. The period of limitation of twelve years (jq) is reckoned 
from the time when a present right to receive the money has 
accrued to some person capable of giving a discharge for the same. 
The concurrence of two events is therefore necessary — (1) the 
existence of a present right to receive the money, and (2) the 
existence of a person capable of giving a discharge for it. A 
present right to receive does not, it seems, in this provision mean 
a present right to enforce payment (r). 

(ii) Money Charged on Laiid^ 

151. The right of a vendor of land to receive his purchase- 
money, which is secured by his lien, does not accrue (a) until the 
time for completion arrives, or until the title is accepted, if that is 
subsequent to the time fixed for completion {h). 


(n) lie Johnson, Sly v. Blake (1885), 29 Ch. D. 964, per Chitty, J,, at p. 973, 
disapproving of the dictmn to the contrary of Lord llOMULLY, M.B., in iteed v. 

(1866), 35 L. J. (OH.) 464. 

(o) lie Johnson, Sly v. Blake, supra. The additional year at the end of 
twenty years is conceded in conformity with the general rule that an executor 
or administrator is allowed in an administration case one year to complete the 
administration of the estate {ibid,, at p. 970); and see title Execxjtoks and 
Administbators, Vol. XIV., pp. 262, 285. As to pioceediugs by or against the 
Crown, or a nominee of the Crown, see ibid., p. 187. 

(p) Be Johns(>n, Sly v. Blake, eupra, 

\q) See Beal Property Limitation Act, 1874 (37 & 38 Viet. c. 67), s. 8 ; and 
see p. 82, antf , 

(r) See Hornsey Local Board v. M<march Investment Building Society {\iiHd),2{ 
Q.B.D. 1,0. A., LordEsiiER, M.B., atp. 6, and per Linuley, L.J., atp. 9; but 
aee Be Pardoe, McLaughlin v. Penny, f 1906 j 1 Ch. 265, per Kekkwich, J., at p. 269 
(reversed on another point, [1906] 2 Ch. 340, C. A.). The words ** present right to 
receive** are, it has been said, different in meaning from and apparently used 
in contrast to the expression “ accrual of a cause of action,** which is the point 
from which time begins to i*un under the limitation Act, 1623 (21 Jac. 1, o. 16), 
and the Civil Procedure Act, 1833 (3 & 4 Will. 4, c. 42) {ibid,). As to the rule* 
luider those sbitutes, see pp. 42, 77, ante. 

(a) Le., within the meaning of the Beal Property limitation Act, 1874 (37 & 38 
Viet. c. 57), 8. 8 ; see the text, sapra, 

{b) To/i V. Stevenson (1854), 5 l)e O. M. & G, 736, C. A. No Statute of Limita- 
tion is applicable to a charge on personal estate, whether by way of vendor's lien 
or otherwise, and the right, under such a charge, of the person entitled is not 
barred by lapse of time (Be Studey, Stneley v, Kekewich, [1906] I Ch. 67, 0. A.) ; 
see Levy v. Stogdon, [1898J 1 Ch. 478 ; affirmed, [1899] 1 Ch, 5, 0. A. (pur- 
chaser’s lien for deposit paid on a contract for the tile of stock) ; CIlyn v* Mood 
(1859), 1 Le G. F. ^ J. 334, 0. A. ; Be Lmvee* SetUemoni (1861), 30 Beav. 96. As 
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If the tenant lor life of an incninbered estate fails to paj the 
interest on the incumbrances, and a part of the incumbered property 
is sold to satisfy the interest, the remainderman is entitled to a charge 
on the life estate, but he has no present right to receive the money 
till the death of the tenant for life (c). 

If the whole of a testator’s real estate is subject to a charge and a 
part of the real estate is specihcally devised to one person and the 
residue is devised to other persons, and the charge is paid out of the 
proceeds of the sale of the residue, the devisees of the residue are 
entitled to a contribution from the specific devisees, even although 
the residue is subject to a trust for the payment of the testator’s 
debts, and time runs against this right to contribution from the 
payment of the charge out of the residue (d)* 

If the deed mortgaging a reversionary interest in real estate con- 
tains a covenant to pay the mortgage debt, time runs against the 
mortgagee’s right on the covenant from the date when the mortgage 
money became payable, and at the expiration of twelve years from 
that date such right is barred, although the reversion has not then 
fallen into possession (e). 

If a sum of money charged on land becomes payable to the estate 
of an intestate in the interval between his death and the grant of 
administration, it seems that time runs against the administrator 
from the date when the sum of money or legacy becomes payable, 
although administration is not granted till after that date ( f). 

152. Trustees have by statute (p) the power of giving receipts 
which are a sufficient discharge of any person liable to pay. If, 
therefore, money is charged on land in favour of trustees upon 
trust for certain persons for life with remainder over, time runs 
from the date when the money becomes payable (h). But if the 

to sums which are a charge on premises by statute, such as paviug exponsos, 
soe title IIionwAYs, Stheets, and Bkidoes. Vol. XVI., p. 221. 

(c) Kirwan v. Kennedy (1869), 3 I. B. Eq. 472 ; and see title Lien, p. 23, 
ante. As to devises of real estate generally, see title ^YxLL8. 

{d) Re Allen ^ Baeeeit v. A’/en, [1898] 2 dli. 499. 

(f) Kirkland v. l^eatfield^ [1903] 1 X. B. 756. If there is no covenant to pay, 
the personal remedy against the mortgagor to recover the mortgage money is 
barred at the expiration of six years from the date when the mortgage debt 
l>ecame due ; sec p. 39, ante; and as to a mortga ogee's right against the land, see 
p. 145, post; as to his remedies generally, see title Moktoage. 

( f) This seems to be the result of the Beal Property Limitation Act, 1833 
(3 A 4 Will. 4, c. 27), s. 6 (see p. 122, poet)^ which applies to all charges on land 
for all the purposes 01 the Act {Re WiUiamet Davies v. \ViHiarn» (1886), 34 Ch. I). 
558), and, therefore, apnlies to the Beal Property Limitation Act, 1874 (37 & 38 
Viet 0 . 57), 8. 8, which nas taken the place of the Beal Pi'operty Limitation Act, 
1833 (3 & 4 Will. 4, c. 27), s. 40 ; see p. 82, ante. If this is so, time may begin 
to run in this case, although no present right to receive the money or legacy 
has accrued to a person capable of giving a discharge for the same (Beul 
l^perty Limitation Act 1874 (37 & 38 Viet. o. 67), s. 8), for the money etc. 
may have become payable before the grant of administration. Compare the 
diSmnt rule under the Limitation Act, 1623 (21 Jac. 1, c. 16), and the Civil 
Procedure Act, 1833 (3 A 4 WilL 4, o. 42) ; see p. 82, anU. 

J i) Conveyancing and Law of Property Act, 1881 (44 & 45 Viet, a 41), s* 36. 
t) The law was different before the Conveyancing and Law of Property Act, 
1 (44 & 46 Viet. 0 . 41), in oases where the trustees had no power to give receipts 
OtCkarihy v. DautU (1848), 11 L Eq. R 29 ; see Cktrroll v. Hargrave (1870), 6 L B. 
Eq. 123). As to the geneM powers of trustees, see title Tbvbts and TBumoa. 
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trustees do not act, and no trustees are appointed in their place, 
time does not run as regards the remainder until the determination 
of the life interests (t). 

(iii.) Judgmmi DehU. 

153. A present ri^ht to receive a judgment debt arises generally, 
when the judgment is recovered, but if the judgment debt is only 
payable subsequently to the recovery of the judgment, time does 
not run against the judgment debtor, until the judgment debt 
becomes payable. Thus, where a judgment is entered on a post 
eihit bond, time does not run against the judgment until the occur- 
rence of the death upon which the bond becomes payable (fc). In 
certain cases execution can only issue under an order of the 
court (1), but an order of this kind does not, it seems, give a new 
present ri^ht to receive the judgment debt, so as to make the 
statute begin to run afresh (in). 

The recovery of a judgment debt in an action of debt on the original 
judgment will not extend the time for bringing any proceedings 
on the original judgment (n), but the new judgment creates a new 
judgment debt, and proceedings may be taken on it independently. 

(iv.) Legacies avd Personal Estate of Intestates. 

154. In the case of a legacy, if there are assets, time begins to 
run from the date when a present right to receive the legacy has 
accrued (6). If the legacy is payable on the happening of some 
future event, time does not run against the legatee until the event 
happens ( 2 ? )• 

155. When the residuary legatee is capable of ascertaining 
what is the clear residue, and requiring payment of the amount (g), 

f/) Carroll v. Hargrave (1870), 6 I. R. Eq. 123. 

(k) liarher v. Shores Heir aud Terre-ienants(\^Z^\ 1 Jebb & S. 610; Gilman 
y . Chute (1847), 11 1. L. R. 442; Tuckey v. Hawlans (1847), 4 0. B. 655; 
Kennedy v. (1848), 12 I. L. R. 64; see p. 82, ante. So when a party is 

entitled to execution upon a judgment of assets in futuro (see R. S. 0., Ord. 42, 
r. 23 (c) ) time does not run until there are assets. As to enforcement fo 
judgments generally, see title Judgments and Oiidehs, Vol, XVIIL, p. 219. 

(/) See title Execution, Vol. XIV., p. 7. 

(m) Evans v. O'Donnell (1886), 16 L. R. Ir. 445, per O’Brien, J., at p. 452; 
18 L. R It. 170, C. A. Evans v. 0*Dmne1lt supra^ was followed W the 
Irish Couit of Appeal in Johnson v. Lfrwry^ 1 I- 316, 0. A., 

where it was held that when a jtidgment creditor registered a judgment 
as a mortgage against the lands of the judgment debtor under the Jutlg* 
ment Mortgage (Ireland) Act, 1850 (13 & 14 Viet. c. 29), s. 7, the statute 
began to run from the date of the judgment and not from the date of the 
registration. 

in) M^attersy. Lidwill (1847), 9 I. L. R. 362 ; Kealyy, Bodkin (1847), 9 T. L. R 
383. 

(o) See title Executors and Administrators, VoL XIV., p. 264, note ( s ). 

{m Prior y . Ilomibfow (1836), 2 Y. & 0. (ex.) 200; Jlttdd y . Rudd, [1895] 1 
I. R 15, C. A. If a gift to a legatee is only ab^lute if he dies without issue, 
time does not run against him during his life (Lord y . Lord (1657), 3 Jur. 
(n. 8.) 485). As to annuities bequeamed by will, see title Executors and 
Administrators, Vol. XIV., p. 264 ; compare Edwanls y . Warden (1876), I 
App. Cm. 281. As to an annuity charged also on land, see p. 83, aide , and 
p. 115, 

( q ) Prior v. Hornihlow , eupra . 
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time begins to run against him, that is, in ordinary cases, at the 
end of one year from the testator’s death. But a residuary legatee 
may have a right to require payment to him of part of the assets 
at one time and part at another. If a sum has been set apart to 
satisfy an annuity, he has no right to the sum until the annuity 
ceases, and, so long as the annuity lasts, time will not run against 
the right to obtain payment of a sum so set aside (r). Btlt the 
mere existence of an annuity for a long period cannot keep 
alive the right of a residuary legatee to a general account aind 
administration of the testator's assets, as distinguished from the 
the right to recover particular assets; as against the genei^ 
right to administration, time runs from the end of the year after 
the testator's decease («). Time does not run against the right 
of a residuary legatee to recover particular assets which have 
actually come into the executor’s hands, until the assets have 
come into the executor’s hands, and a residuary legatee .lias at any 
time a right to an inquiry whether any assets of the testator have 
come into the executor’s hands within twelve years of the bringing 
of the action (t). 

156. Until there are assets applicable in due course of administra- 
tion for the payment of a pecuniary legacy, the legatee cannot be said 
to have a present right to receive it (a). If, more than twelve years 
after the testator’s death, a legatee claims payment on the death of 
an annuitant under the will, then, provided the annuity had priority 
over the legacy, the legatee will be barred, unless he proves that 
there wore no other assets available for the payment of the legacy 
till within twelve years of the claim (b); if the annuity had no 
such priority, the legatee will be barred, because he had a right to 
make the annuity abate in bis favour (c). 

167. Where a legacy is demonstrative and directed to be paid out 
of a reversionary fund, and the legatee has no right to require a sale 
of the fund while it is reversionary, time does not begin to run till 


(r) Jiright v. Lurcher (1869), 27 Beav. 130; 4 De O. & J. 008, 0. A. The 
observation of Bom illy, M.E. (S. 0. 27 Beav. 130, at p. 136), that “ in eveiy 
oase where a fund is set apart to satisfy an annuity, there is a trust of the fund 
set apart in favour of the residuary fegatoe ” is, it is submitted, inaccurate ; 
the case is not within the principle of PhUlipo v. MunnihOB (1837), 2 My. & Or. 
309 (see p. 86, auie), 

(«) See He Johnson, SJy v. Hlahe (1885), 29 Ch. B. 964 ; Be LnJlam, LtuHam v. 
Ludlam (1890), 63 L. T. 330 ; and, as to the parties to proceedings for admiuis- 
tration. see title Executors and Administrators, Vol. XIV., p. 337. 

(t) Adams v. Jiarty (1846), 2 Coll. 286; IHnns v. Lichofs (1866), L. E. 2 Eq. 
266; Bred v. Fetm (1866), 36 L. J. (cii.) 464 ; Be Johnson, Sly v. Blake, snjn'a; 
Be Lndlam, Lvdfam v. Ludlam, supra / and see title Executors and Adminis- 
TIUTORS, Vol. XIV., p. 264. 

(«) Faulkner v. Daniel (1843), 3 Hare, 199, 212; Bavenscro/t v. Frishy (1844), 
1 Coll. 16; see Proud v. Proud (1862), 11 W. E. 101. 

(6) Bright v. Larcher, supra, 

(c) Boyers y, Milh'cent (1780), 2 Bick. 570; Wroughfon ▼. Colguhovn (1847), 
1 Be O. & Sm. 357 ; Carr v. Jngtehy (1831), 1 Be G. & Sm. 362 ; Long v. Ilughes 
(1831), 1 Be G. & Sm. 864 ; Ashhumham v. Ashhttmham (1848), 16 Sim, 186; 
see V. Callender (1862), 2 Be G. M. & G. 662. 0. A.; Todd v. liielhu 

(1859), 27 Beav, 353 ; Polts v, 8mUh (1869), L, B. 8 Eq. 683 ; Carmichael v. One 
(1880), 5 App. Caa. 588 ; Be CtMrt ll, Buckland v. Bedingfleld, [1910] 1 Ch. 
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the reversion falls in (d) ; but if the legatee can require the sale of 
the fund before it falls into possession, time runs against him from 
the date when he could enforce the sale and the satisfaction of the 
legacy out of the proceeds (e). Where the legacy is given generally, 
and the only assets applicable for payment of the legacy are rever- 
sionary or contingent funds, time will not begin to run against the 
legatee until the funds fall m(/), 

158. 'Where the person entitled to receive the legacy is also the 
executor who is liable to pay it, the statute will not run, so long as 
the two characters are thus united ; and if, after it has begun to run, 
the same union takes place, the statute ceases to have any opera- 
tion, as the legacy is in the hands entitled to receive 

169. The principles with regard to time running between an 
executor and residuary legatee (h) apply equally as between an 
administrator and the next of kin (t), and also, therefore, as between 
an executor and the next of kin with regard to residue undis- 
posed of (/f). 


SuB-SxoT. 5. — Disabilities* 

160. Although there is no excess exception in favour of dis- 
abilities in the Beal Property Limitation Act, 1874 ( 1 ), s. 8 the 
imposition of the condition precedent to the commencement of the 
running of time under that provision, namely, that there should be 
a person in existence who is capable of giving a discharge, 
practically provides for two disabilities, namely, infancy and 
lunacy (7/0* If the person entitled to the money is an infant 
or 7ion compos mentis^ he is incapable of giving a discharge (n). 

A succession of these two disabilities, in the case of the same 


(rf) Earls v. Bellingham (No. 2) (1867), 24 Beav. 448; Be Seager^s EstaiSf and 
Seager v. Aston (1867), 28 L. J. (^CH.) 809; Be Lvdlam^ Ludlam v. Ludlam 
(1890), 63 L. T. 332; and see title Kxecutors and Administbatokb, Vol. 
lav., pp. 264, 276. 

(e) lie Owm, [1894], 3 Ch. 220, 

\f) Be Blach/ord, lilachjordy, Wvrdey (1884), 27 Ch. D. 676 ; Be Johnson ^ Sly 
v. Blake (1886), 29 Ch. D. 904. 

(g) Binns v. Nichols (1866), L. R. 2 Eq. 266; Be BUtchford, Bloch ford ▼, 
Worslw supra; Be Pardoe, McLaughlin v. Penny , [1906] 1 Oh. 266. 

(h) See p. 89, ante. 

{i) Re Johnson, Sly y. Blake, supra; see Martin y. Beauchamp (Earl), [1888] 
W. N. 247 ; title Execittoks and Administbators, Vol. XI V., p. 286. 

(A?) See Beed y. Fenn (1866), 35 L. J. (cu.) 464; title Kxkcutoks and 
Administrators, Vol. XlV., p. 284. 

(/) 37 & 38 Viet c. 67. 

\ro) See Hornsey Local Board y. Mouarch InvestmetU Building Society (1889), 24 
Q. B. D. 1. C. A. 

(n) Bee PiggoU v. Jefferson (1841), 12 Sim. 26 ; Supden on the Statutes relatini; 
to Real Property, 2nd ed., 129. As to the general incapacity of infants and of 
persons non compos mniiis, see, respectively, titles Infants and Children, 
Vol. XVIL, pp. 46 ft seq.; Lunatics and Persons of Unsound Mind, 
pp. 396 H seq., post. Am to convicts, see Forfeiture Act, 1870 (33 & 34 Viet, 
c. 23) ; and p. 63, atde. Under the old law a husband had a right to receive ; 
but by the Married Women's Property Act, 1882 (46 & 46 Viet. c. 76), s. l„the 
wife is capable of giving a discharge; sec hUe liuSRAND ARP WlVP, Vol. XVLt 
pp.321 etseg* 
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penona, or of persona snooessiTely entitled, prevents time beginning 
to mn(o). 

No provision is made for the disability of persons liable to pay 
money (a). 

SuD'Seot. 6 . — AchfixmledgmeriU and Pa*jmenU» 

(L) In QeneraU 

161. In the case of a sum of money to which the Real Property 
Limitation Act, 1874 {h), s. 8, applies, if some part of the principal 
money, or some interest thereon, has been paid, or some acknow- 
ledgment of the right thereto has been given in writing, signed by 
the person by whom the money is payable or his agent, to the 
person entitled thereto or his agent, an action to recover sucli 
money may be brought within twelve years after such payment or 
acknowledgment or the last of such payments or acknowledgments, 
if more than one (c). 

To be effective the payment or acknowledgment must, it seems, 
at all events where the money is charged on land, be made within 
twelve years after the accrual of the present right to receive (d). 

The above enactment has received a very liberal construction (e). 

(ii.) AcknowledgmentB tn Writing, 

162. An acknowledgment of a debt in the will of the debtor is 
sufficient to take the debt out of the statute (/) ; and an admission 


(o) See p. 67, ante. Where money is payable to several persons jointly and 
one or more of them is under either of the two above-mentioned disabilities, 
then if, as in the oase of partners or executors or otherwise, a discharge can be 
given without the oonourrence of those under disability, time, it seems, would 
run as against all, but otherwise it would not run against any, until all are free 
from disability ; the above-mentioned rule as to successive disabilities would in 
this oase extend to successive disabilities affoctlug the different persons to 
whom money is jointly payable. 

(a) Bolderov, Ilaljnn, Ex parte Jlnwee (1870), 19 W. R. 320; see Brockwetl v. 
Bullock (1889), 22 Q. B. D. 607, G. A. ; and p. 170, poet, 

{h\ 37 & 38 Viet. 0. 67. 

(c) Ileal Property Limitation Act, 1874 (37 & 38 Viet. c. 67), s. 8 ; compai*e 

? ip. 68, 07, 79, ante. For forms of acknowledgment, see EnoyclopoKlia of 
••orms and Precedents, Vul. I., pp. 189 — 195. 

(d) Ilervetj v. Wynn (1906), 22 T. L. R. 93 ; Qregeun v. JTindley (1846), 10 
Jur. 383; Homan v. Andrews (1860), 1 I. Ch. R. 100; see Becher v. Ddaxour 
(1881), 11 L. R. Ir. 187 ; Beamish v. Whitney, [1008] 1 I. R. 38. For decisions 
to the contrary effect, see Harty v. Davis (1860), 13 I. L. R. 23; Re Cli/den 
(Lord), Annaly v. Agar-Ellis, [1900] 1 Oh. 774 ; Kibble v. Fairthome, [1895] 1 
Ch. 219, 224; but it seems that these decisions are not to be followed, in any 
case where the money is charged on land {Sutton v. Sutton (1882), 22 Ch. D. 611, 
0. A.). The principles stated in the text, sajwa, are not affected by the 
Mercantile Law Amendment Act, 1856 (19 & 20 Viet. o. 97), s. 14 (see p. 81, 
ante), which does not apply to the Real Property Limitation Act, 1874 (37 & 38 
Viet. 0 . 67), 8. 8 ; therefore a payment or acknowledgment by a co-debtor will 
prevent the latter provision running against his co-debtor; see lie Frisby, 
AUieon v. Frieby (188^, 43 Ch. B. 108, C. A. ; Be Powers, Lindsell v, Phillips 
ns^5), 80 Ch. D. 291, 0. A. ; Lewin v. WiUon (1880, 11 App. Cas. 639, P. C. ; 
He Bea^^e Eetate, and Seager v. Aston (1867), 26 L. J. (ch.) 809; Bailie v. 
/rufm,Tl897] 2 I. R, 614; see Brew v. Brew, [1899] 2 I. R. 163; Be Kingston's 
{Earl) (1869), 3 1. R. £q. 486. 

(s) Blair ▼. Nugent (1846), 3 Jo. & Lat. 668, 673 ; and as to payment of 
interest on a judgment, see Williams v. Wdeh (1846), 3 Bow. & L. 665. 

(/) MiUinyton y. Thompson (1862), 3 1. Oh. R. 236 ; see Scott y. Synge (1891), 
27 L* & Ir. 660, 0. A . ; oompw pp. 58, 62, ante. 
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oi a debt by a bankrupt in bie balance-sheet, statement o! affairs, 
or examination is, it seems, a sufficient acknowledgment, and may 
be set up by the creditor in an independent action, but not in the 
bankruptcy proceedings themselves (g). 

If the tenant for life of a fund subject to legacies becomes a 
lunatic, and the fund is transferred into court and invested in an 
account which is called the account of the lunatic and of the 
legatees, this acts as an acknowledgment by the lunatic of the 
claim of the legatees (h). But the report of a master of the 
court in an action in which a debtor is a defendant is not a 
sufficient acknowledgment, the master not being the agent of the 
debtor (i). 

In the case of a lien on land, the person by whom the money is 
payable is the person entitled to the land on which the charge is 
sought to be fixed, and who will lose the land if he does not pay the 
charge (A:). 

An acknowledgment by the agent of trustees under a will, bv 
which property bought by the testator, but not paid for, is devised, 
will keep alive the vendor’s lien as against the cestui que trust (Z) ; 
and on acknowledgment of a debt by a trustee to whom lands are 
devised on trust to pay debts is sufficient to take the debt out of the 
statute (m). 

163. The acknowledgment need not state the amount of the 
debt alleged to be due (n) ; and, therefore, an acknowledgment 
which merely refers to the debt in question is sufficient (o), and 
parol evidence is admissible to show that the debt referred to, but 
not correctly described, in the acknowledgment is the one sought 
to be recovered (p). 


(</) See Barrett v. Birmingham (1842), 4 L Eq. R. 637 ; Morrogh v. Power 
(1842), 5 I. L. B. 494 ; BugdaJe v. Fwe (1843), 6 1. L. B. 668; Eanan v. Power 
(18^, 8 1. L. B. 606 ; Re Vlendinning, Ex parU Anderson (1869), 9 I. Ch. B. 284 ; 
Re WesVe Estate (1879), 3 L. B. Ir. 77 ; and see title Bankruptcy and Insol- 
vency, VoL n., p. 71. In Eerveg v. Wynn (1906), 22 T. L. B. 93, Swinfen 
Eady, J., doubts whether a statutory declaration by a mortgagor as to a 
mortgage debt made in proceedings on a ^tition for an inquiry in lunacy 
\nth reference to the soundness of mind of the mortgagee was a suffi- 
cient acknowledgment on the ground that it was not made to the person 
entitled. 

(h) Re Walker (1871), 7 Ch. App. 120. 

(♦) Hill V. Stawell (1840), 2 1. L. B. 302 ; and see p. 189, post. In Barrett 
V. Birmingham^ supra, at p. 646, O’Loohlen, M.B., doubted the correctness of 
the decision in Hill v. Stawell, supra, but, it is submitted, without good reason, 
and there is no inconsistency between the decision in HiU y. StawtU, supra, and 
that in Barrett y. Birmingham, supra. The creditor in HiU y. Stawell, supra, 
was not a party to the suit ; see Wrixon y. Vue (1842), 3 Dr. & War. 104, 123. 

(k) Toft y. Stephenson (1861), 1 De G. M. & G. 28, 0. A., per Lord C!)ban- 
WORTH, L.O., at p. 40. 

(/) Toft y. Stephenson, supra, 

(m) Bt, John (Lord) y. Boughion (1838), 9 Sim. 219. As to an acknowledge 
ment by the a^nt of the owner of the equity of redemption, see Waters y* 
Lloyd, (l3\l'\ II. BL 163, 0. A. ; and p. 94, post, 

(n) St. John (Lord) y. Boughion, supra, at p. 226. 

10 ) Jorisn y. Bouth^Eastem Rail, Co, (1666), 6 De G. M. G. 270, 0. 4« 

tp) Eanan y. Power, supra ; Dugdals y. Vwe, supra. 
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(HL) Faymtmt9, 

164. The Beal Property Limitation Act, 1874 ( 9 ), a. 8 , does not 
define by whom or to whom a payment should made (r), but 
it means tliat the payment must m made by the person liable to 
pay (a). The payment must be made either by the debtor himself 
or by someone directly or indirectly authorised to act on his behalf, 
or by someone who, as owner of land which is charged with the 
debt, makes a payment in respect of the debt in order to preserve 
his interest in the land: payment by a stranger without the 
authority of the debtor is only a voluntary present of a sum of 
money to the creditor (t). 

If a mortgagee of a contingent reversionary interest in land and 
of a policy of insurance receives from the insurance office the 
surrender value of the policy, this is not a payment within the 
statute (a) ; but the payment of premiums on a policy effected for 
the benefit of creditors may be a sufficient payment to take the 
debt and interest out of the statute (b). 

165. If a mortgagee enters into possession and receives the rent 
of mortgaged real estate, the payment of rent by the tenant is not a 
payment within the statute (c) ; but payment of the net rents to the 
mortgagee by a receiver of mortgaged property appointed under the 
Conveyancing and Law of Property Act, 1881 [d), is sufficient to 
take the debt out of the statute (e). 

Payment by one of two mortgagors who covenant jointly 
and severally to pay the mortgage debt prevents the statute from 
running in favour of the other mortgagor (/). 

Payments made by a person who under the terms of a mortgage 
contract is entitled to make a tender, and from whom the mortgagee 
is bound to accept a tender, for the defeasance or redemption of 
the mortgage (g), and payment of interest by a person who, as 


(v) 87 & 38 Viet. 0. 67. 

(r) See Brew v. Brew, [18991 2 I. B. 163, 166. 

W Chinnery y. Evam (1864 J, 11 H. L. Oas. 116; riaman y. Andrews (1850), 1 
I. Oh. R. 106; llarlock y..<46A6e^(1882), 19 Ch. D. 639,0. A. ; Newbould y. Smith 
(1886), 29 Oh. D. 882. 

(0 See Homan y. Andrews, supra, at p. 112; Chinnery y. Evarw, supra; 
Stamford, Spalding and BoeUm Banking Co, y. SmUh, [1892] 1 Q. R 766. 
0. A., per liord IlaasoHELL, at p. 769; Alston y. Afin«rir<f (1906), 61 Sol. Jo. 
132 ; aud see p. 73, ante; but compare Vincent y. Willington (1842), Loog. ft T. 
466. 


(а) Be Clifden {Lord\, Anndly y. Agar-Kllis, [1900] 1 Oh. 774, in whick 
Byrnb, J., refused to follow Be Oonlans Estate (1892), 29 L. R. Ir. 199 (where 
the facts were yery similar) ; see Staley y. ZJorreff (1866), 26 L. J. (oh.) 321, 0. A. : 

/rwin. [1907]! LB. 367. v y . , 

(б) SetM y. Syn^ (1891), 27 L. R. Ir. 660, C. A. ; ee^BeOreene's iSafafe(1884), 
13 li* !EL« Ir. 461, 0. A.. 

(r) Harlock y. Ashberry (1882), 19 Ch. D. 639, 0. A. 

(d) 44 ft 46 Viet. o. 41, ss. 19, 24. 1^ title Mobtoaob. 

(6) Berwick ft fJa v. JPrice, [1906] 1 Oh. 632 ; see Chinnery y. Emne, supra 
where j^yment by a reoeiyer appointed under an Irish statute (stat. (1771) 11 
ft 12 Oeo, 3, c. 10) was held to be payment by the agent of the mortgagor : 
and compare p. 72, onfe. 

(/) Bailie y. Irwin, [1897] 2 I. R 614 ; and see note (d), p. 92, ante, 
ig) Ltwm V. WUsm ^886}, 11 App. Oss. 639, P, 0. 
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between himself and the mortgagor, is bound to pay it, although he 
is under no contract with the mortgagee to do so (/t), are payments 
sufficient to prevent the statute from running ; but payment by 
a mortgagor after he has assigned the property charged does not 
prevent time running in favour of the assignee (t). 

166. The payment of interest by the principal debtor prevents the 
statute from running in favour of the surety (Ar), and payment of 
interest by a surety prevents the statute from running in favour of 
the principal debtor (1). Where the owner of lands is liable to 
indemnify the owner of other lands against a charge thereon, a 
payment by the person liable to indemnify, if made on account 
of such charge, will keep the charge aiive against the other 
lands (m). 

167. Part payment by an administrator to one of the next of kin 
out of a particular asset which has fallen in within twenty years will 
not revive the right to sue for general administration which was 
barred by statute at the time of payment (n). 

168. A payment by compulsion of law out of the property of a 
debtor is sufficient to prevent the statute from running in his 
favour («). Thus payment of part of a debt by a sheriff out of the 
proceeds of an execution levied under a judgment (p), and part pay- 
ment made under an order of court, out of a fund belonging to the 
debtor which is in court, are sufficient {q)» But part payment under 
a judgment in an action on a judgment will not prevent the statute 
from running against the original judgment debt (r). 


(A) Bradshaw v. Widdrin^ton^ [1902] 2 Oh. 4^0, 0. A. 

(t) Newhould v. Smith (IS86), 33 Ch. D. 127, 0. A.; afifirmed on other 
grounds (1889), 14 App. Oas. 423; see Lyall v. Fluker, [1873] W. N. 
208. 

(A) Re Powers^ Lindsefl v. Phillips (1885), 30 Ch. D. 291, 0. A. ; Rp> Frishj, 
Allison V, Frisby (1889), 43 Oh. D. 106, 0. A. ; Lewi a v. WHson (1886), 11 App. 
Cas. 639, P. 0. 

(/) Re SeageFs Estate^ and Seayer v. Aston (1857), 26 L. J. (on.) 809 ; boo p. 92, 
ante. 


(m) Homan ▼. Andrews (1850), 1 1. Ch, R. 106. 

(n) Re Johnson^ Sly v. Blafce (1885), 29 Ch. D. 964 (under the Law of 
Property Amendment Act, 1860 (23 & 24 Viet. c. 38), s. 13); seep. 90, ante, 
and title Execxttoks and Administrators, Vol. XIV., p. 285. 

(o) Brew v. Brew, [1899] 2 I. B. 163 ; Cronin v, Dennehy (1869), 3 I. R. C. L. 
289. 


(p) Brewyr, Breto, supra; see Chinnery v. Evans (1864), 11 II, L. Cm. 115, 
125. In Brewy. Brew, supra, Morgan v. Rowlands (1872), L. U, 7 Q. R. 493, 
was distinguished as being under anoth^ statute (Limitation Act, 1623 
(21 Jac. 1, c. 16) ), the rules as to acknowledgment under which are different 
from those under the Real Property Limitation Act, 1874 (37 & 38 Viet. c. 57) 
8. 8 ; see p. 92, ante, ^ j 

(?) Oronin v. Dennehy, supra, decided under the Common Law Procedure 
/vmendment (Ireland) Act, 1853 (16 & 17 Viet. c. 113), s. 23, the provisions of 
which on this point are to the same effect as those of the R^l Property 
limitation Act, 1833 (3 & 4 Will 4, c. 27), s. 40. 

(r) Taylor y, Htdlard, [1902] 1 K. B. 676 ; see Brew v. Brew, supra; but see 
Ifarfochr. Ashherry (1882), 19 Oh. D. 589, 0. A., per Loid Esubr,^M.B., at 
p. 54S ; and compare Thwaitee v. M*D<mough (1839), 2 L Eq. R. 97. 
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Limitation of Actions. 


Hfft. I. 109. When the person entitled to the interest on money charged 
Principal on land is also entitled to the income of the land, payment of the 
Moneys, interest will be presumed and time will not run (s) ; but the fact that 
CcmftnictiTe ^ mortgagee of land is himself the owner of an undivided portion 
fAyment of the mortgaged land does not give rise to such constructive 
payment of interest as to prevent the statute from running in 
favour of the owner of the remaining portion (0* 


Oo« debt, 

eetenU 

ieourlties. 


Kffaot of 
payment by 
part or 
limited 
owner. 


Payment of 
intereai on 
etatute^barred 
debt 


170. If several estates are comprised in one mortgage, a pay- 
ment, on account of the debt, out of the rents of one of them 
keeps the security alive against the others, even if they have passed 
into the hands of bond fide purchasers for value (a). 

The same principle applies where the fee simple of a single 
estate after being mortgaged is divided into particular interests and 
a payment or acknowledgment is made by the owner of one par- 
ticular interest, or where a devisee of part of a testator’s land, or a 
person having a partial interest in such land or part of it, makes a 
payment or acknowledgment in respect of a debt of the testator, 
although such debt is not expressly charged on the land (b). Thus 
payment of interest on a mortgage debt by a devisee of the mort- 
gaged lands keeps alive the right of the mortgagee to resort to the 
residuary personal estate or the other real estate of the testator in 
the event of the security of the mortgaged lands proving 
insufficient (c) ; and if the tenant for life of the real estate of a 
testator or of part of it makes a payment on account of a debt of 
the testator, such payment will keep the debt alive as against the 
persons interested in remainder (d). But payment of interest by a 
tenant for life on a charge made, when the statutory period has 
previously expired without any payment being made, does not 
revive the charge as against the remainderman (e). 


(s) Burrell v. Egremont {Earl) (1844), 7 Beav. 206 ; Topham y. Booth (1887), 
36 Ch. D. 007 ; Be Ilawee, Be BurchtU^ Burchell v. IJawee ( 1892), 62 L. J. (CH.) 
463 (where the principle was applied to a married woman entitled to a charge 
on land of her husband) ; see note (6), p. 73, ante, 

{t) Be Finnegan'e EtAaU, [1906] 1 f. E. 370 ; see Be England, Steward y, 
England, [1896] 2 Ch. 820, C. A. ; Be Allen, Baeaett y, Allen, [1898] 2 Ch. 499. 

(а) Chinnery v. Emne (1864), 11 H. L. Cas. 116, where the payment was 
made by a receiver appointed over several estates, but who entered into posses- 
sion of one estate only ; see Be Greene's Estate (1884), 13 L. E. Ir. 461, C. A. 
Chinnery v. Evans, supra ; and, as to mortgages generaEy, title Mortoaoe. 

(б) As regards acknowledgments under the Civil Procedure Act, 1833 (3 A 4 
Will. 4, 0 . 42), s. 3, see oases cited note {d), p. 81, ante, 

(c) BeLacey, ffouHxrdy. Light/oot, lldOT] I Ch,3ZO,0. A,; Leahy y. Be Moleuns, 
[1896] 1 1. E, 206, 0. A. (cited with approval by VAUonAN WmjAMS, L.J., 
in Be Lacey, Howard v. Lightfodt, suwa)\ and compare p. 74, arde. The 
decision in Dickenson y. Teasdale (1862\ 1 De G. J. & Sm. 62, to the contrary 
effect cannot now be regarded as an authority on this point; see Be Lacey, 
Howard v. LightfinA, sujira, 

(d) Pears v. Laing (1871), L. E. 12 Eq. 41 ; Boddam v. Morley (1857), 1 De G* 

A J. 1 ; see Houingshead, Hollingshead v. Wdister (1888), 37 Uh. D. 661 ; Be 
Chant, Bird y. Godfrey, [19063 ^ 225; Barclay y, (Hoen (1889), 60 L. T« 

220; Chinnery y, Evans, supra; Bibb y. Walker, [1893] 2 Ch. 429; compaxv 
Allies y. Mannering (1859), 26 B^y. 583 ; and see p. 74, ante, 

{$) Becker y Bdueowr (1880), 11 L. E. li. 187. 
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Sect. 2. — Arrears of Rent, of Interest Charged on Land or in 
respect of a Legacy, and of Dower. 

Sub-Sbot. X,— Arrears cf Rent or Interest. 

(i.) In Generals 

171. The period of limitation for the recovery of arrears of 
rent, or of interest in respect of any sum of money charged upon or 
payable out of any land or rent, or in respect of any legacy or any 
damages in respect of such arrears of rent or interest, is six years 
after the arrears have become due; and this period applies whether 
the arrears are sought to be recovered by distress or by an action 
founded on a legal or equitable right (/). 

There is here no provision, express or implied, for disabilities {g). 

172. Borne actions for arrears of rent and interest are within the 
terms both of the Limitation Act, 1623 (/i), s. 8, and of the Real 
Property Limitation Act, 1833 (i), s. 42. To this class belong 
actions for arrears of rent reserved without specialty (/c) and actions 
for use and occupation. The time limited by both statutes is the 
same, but the Real Property Limitation Act, 1838 (i), s. 42, makes 
no allowance for disabilities which are provided for by the Limita- 
tion Act, 1623 (Z). The Real Property Limitation Act, 1883 (t), 
is not intended to take away from debtors any rights or to give any 
additional rights to creditors (m). 

It seems that in actions which fall within both statutes allowance 
should be made for disabilities (n). 

173. Some cases (o) are within the words both of the Civil 
Procedure Act, 1833 (p), s. 8, and of the Real Property Limitation 
Act, 1833 (g), s. 42. In this class of cases, such as actions for 
rent or royalties due under a covenant in an indenture of demise («), 
the rule is that in an action on the covenant, or in an action of 


(/) Boiil Property Limitation Act, 1833 (3 & 4 Will. 3, c. 27), b. 42. 

(a) See De Beauvoir v. Vwin (1850), 5 Exch. 166, 182, Ex. Ch. ; Conolly v, 
Gorman, [1898] 1 I. E. 20, C. A. ; but see Ninon v. JJarlei/ (1868), 2 I. E. 0. L. 
467 ; and p. 91, ante, 

i h) 21 Jac. 1, c. 16; see p. 38, ante, 

0 3 & 4 Will. 4, c. 27. 

k) As to rent leserved under a specialty, see p. 77, ante, 

Z) 21 Jac. 1, c. 16; see ibid,, s. 7; stat. (1705) 4 & 6 Ann. c. 3, •. 19; and 
p. 56, ante, 

(m) Bamee v. Glenton, [1899] 1 Q. B. 886, 891, 0. A. 

(n) The Limitation Act, 1623 (21 Jac. 1, c. 16), only applies to proceedings 
by way of action ; the Eeal Property Limitation Act, 1833 (3 & 4 Will. 4, c. 27), 
applies to proceedings by way of distress which are not within the Limitation 
Act, 1623 (21 Jac. 1, c. 16). 

(o) See p. 77, ante. 

(p) Wai. 4, c. 42 ; see p. 76, ante, ^ . 

(g) 3 & 4 Will. 4, c. 27. The difficulty of reconciling the two statutes it 
increased by the fact that they were both passed in the same session of Parlia- 
ment, and that the Civil Procedure Act, 1833 (3 & 4 Will. 4, c. 42), although 
after the Eeal Property Limitatiou Act, 1833 (3 A 4 Will. 4, o. 27)# 
came into operation before it. _ « " 

(o) See i/or/ey v. Tennant (1885), 63 L. T. 267; Donipan v, Neill (1886), 
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debt grounded upon a specialty, twenty years* arrears are recover* 
able (b\ but that in all other proceedings by the creditor, such 
as distress, the Real Property Limitation Act, 1838(c), s. 42, applies 
and only six years* arrears are recoverable (d), 

174 . Some cases are within the words of the Civil Procedure 
Act, 1883 (e), s. 8, the Real Property Limitation Act, 1874 (/*), s. 8, 
and the Real Property Limitation Act, 1888 (//), s. 42, namely, where 
interest or an annuity is charged on land and is also secured by 
specialty. To this class belong actions for interest due under a 
covenant in a mortgage deed, or for arrears of an annuity charged 
on land and secured by a covenant in a deed(/i). The rule in 
these cases is that in an action on the covenant the period of 
limitation fixed by the Real Property Limitation Act, 1874 (y), 
applies and twelve years’ arrears are recoverable, but that in all 
other proceedings by the creditor, such as a foreclosure action in 
the case of a mortgage, and distress where the deed granting the 
annuity gives a power of distress, the Real Property Limitation 
Act, 1888 (g\ s. 42, applies, and only six years’ arrears are 
recoverable (t). 

176 . A case may be within the words of the Civil Procedure Act, 
1883 (tf), B. 8, the Real Property Limitation Act, 1874 (/), s. 1, and 
the Real Property Limitation Act, 1838 (g), s. 42. Such is the case 


16 L. B. Ir. 809. It seems that an action against a surety who covenants to pay 
a mortgage debt and interest is not within the Beal Property Limitation Act, 
1838 (3 & 4 Will. 4, o. 27), s. 42, as the debt of the surety is not charged on 
his land (Re Pmotre^ Lindeell v. Fhiliipa (1885), 30 Ch. L. 291, 0. A.; but see 
Be Friehy, Alliam v. FrUhy (1889), 43 Uh. D. 106, 0. A.). 

« (&) See p. 77, ante, 

(c) 3 & 4 Will. 4, c. 27. 

(a) Paget v. Foley (1836), 2 Bing. (n. 0.) 679 ; see Hartalim'ne v. TTafaon 
, 4 Bing. (N. 0.) 178; Barley v. Tennant (1885), 53 L. T. 257 ; Dmtegan v. 
d885), 16 jLi. B. Ir. 309, Re Billtme, minor a^ Ex parte Wurhurtoa (1847), 
10 I. Eq. R. 206; Uumfrey v. Oery (1849), 7 C. B. 567; compare Thomas v. 
8yh>eater{\B‘13)th, B. 8 Ci. B, 368; Chriatiev, Barker (1884), 63 L. J. (q. b.) 637, 
0. A. ; Searle v. Cooke (1890), 43 Ch. D. 519. G. A. ; tie Loughety Ex parte Bayly 
(1852), 22 L. J, (BOY.) 26, C. A. 

I e) 3 & 4 Will. 4, o. 42 ; see p. 76, ante, 

/) 37 & 38 Viet. c. 67 ; see p. 82, ante. 
y) 3 A 4 Will, 4, c. 27 ; see p. 97, ante. 

h) Generally speaking, the Beal Prowrty Limitation Act, 1874 (37 & 38 Viet. 
0 . 67), 8. 8, applies to principal money due, the Beal Projierty Limitation Act, 
1833 (3 & 4 Will. 4, 0 . 27), s. 42, to interest and rent; but there are cases where 
interest and imt are within the former provision. 

(i) Sutfon V. SutUm (1882), 22 Ch. D. 611, 0. A.; Fearnaide v, Flint {lS83)y 22 
Ch. i>. 679; Re England, Steivard v. England, [1895] 2 Ch. 820, C. A. ; ^'^rac/<a» 
V. Thomas (1840), 12 Ad. & El. 636, 668 ; Manning v. PAa//;«(1864), 10 Exch. 69 ; 
Re NagenVs T’rusfs (1886), 19 L, B. Ir. 140 ; Hunter v. Nttckolds (1860), 1 Mac. & O. 
640 ; 6Vnr/a/r v. Jackwn (1863), 17 Beav. 406 ; Hughes v. Kelly (1843), 6 I. Eq, B. 
286; Thimpstm v. Hurly, [1906] 1 1. B. 588; and see title Distress, Vol. XL, 
p. 159. In Strachan v. Thomas, supra, which was decided when the Beal 
Wonerty Limitation Act, 1833 (3 & 4 Will. 4, c. 27), s. 40, was in force, it was 
held that twenty years' arrears of interest could be recovered in an action on 
a covenant to secure an annuity charged on land, but the effect of the Beal 
Property limitation Act, 1874 (37 A 38 Viet. c. 67), s. 8, and of Button v. 
Sutiou, supra, is, it seems, to rMuoe the period of limitation in such a case 
to twelve years; compare Shaw t« Oranypton, [1910] 2 E. B. 370. 
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M a rentcharge where there is a covenant to pay, and here the rule shot, s, 
is the same as in cases mentioned in the preceding paragraph {k). Arrears ot 

176. There are some cases which are within the words both of 
the Real Property Limitation Act, 1874 (/), s. 8, and the Real 
Property Limitation Act, 1833 (hi), s. 42. To this class belong melu, u^'o, 
proceedings to recover interest due under a judgment or lien, or in legacy, 
respect of a legacy. It seems that in such cases the Real Property 
Limitation Act, 1883 (m), s. 42, applies, and that only six years* 

arrears are recoverable (n). 

(ii.) Arrears of Rent. 

177. The words ‘‘ arrears of rent (a) mean rent of every kind (p), Meiining of 
and include not only rent reserved, but also rent as an incor- “rent.” 
poreal hereditament and every kind of rentcharfTe( 5 ), a yearly 

sum chargeable on land for the benefit of a lessee who has redeemed 
the land tax thereon (r), a gross sum of money charged on land 
and payable by periodical instalments («), and an annuity charged on 
land or on land and personalty (t). The word “ rent ** in the phrase 
“charged upon or payable out of any land or rent** means rent 
existing as an incorporeal hereditament and not rent reserved (a). 

If the mortgagee of a life estate enters into possession, and Rent ^ecove^ 

remains in possession after the death of the tenant for life, the 

^ remalnder- 

man a|i(ainst 

mortgagee in 

(k) Shaw V. Crompton, [1910] 2 K. B, 370. poBsesslon. 

(/) 37 & 38 Viet. 0. 67 ; see p. 82, ante, 

(m) 3 & 4 Will. 4. c. 27. 

(n) See p. 97, ante; Toft v. Stevenson (1854), 6 Be G. M. & G. 735, 0. A. 

(o) See &al Property Limitation Act, 1833 (3 & 4 Will. 4, c. 27), s. 42, p. 97, 
ante, 

(p) See Beal Property Limitation Act, 1833 (3 & 4 Will. 4, c. 27), s. 1 ; see 
p. 107, post; but not arrears of tithe rentcharge : see note (g), infra, and p. 109, 
poet, 

(7) Strarhan v. Thomas (1810), 12 Ad. & El. 636, 668; Hunter v. Nockolds 
(1850), 1 Mac. & G. 640 ; Humfrey v. Oery (1849), 7 0. B. 6G7 (a fee farm rent) ; 

James v. SdltfT (1837), 3 Bing. (W. 0.) 644; Irish Land Commission v. Ornnt 
(1886), 10 App. Cas. 14 ; Jones v. Withers (1896), 74 L. T. 672. In Ireland the 
provision has Deen held to apply to tithe rentcharge [Conolly v. Oorman, [1898] 

1 I. R. 20, 0. A.). In England only two years* airears of tithe rentcharge can 
be recovered (Tithe Act. 1891 (54 A 66 Viet. c. 8), s. 10 (2)). 

(r) See Land Tax Bedemption Act, 1802 (42 Geo. 3, c. 116), s. 123; Skene v. 

Cook, [1902] 1 K. B. 682 ; and title Land Tax, Vol. XVIII., p. 326. 

(a) uppinyton v. Tarrant (1861), 12 I. Ch. E. 262. 

(0 Roch V. Callen (1848), 6 Hare, 631 ; Francis v. Qrover (1845), 6 Hare, 89; 

Ferguson v. Livingston (1846), 9 I. Eq. B. 202; Re AshwdVs Will (1869), John. 

M2 \ Re NugenVs Trusts (1886), 19 L. B. Ir. 140. If an annuity is charged on 
pereonMty only, twelve years* arrears may be recovered {Re AshweWs Will^ 
supra; see Roch v. CaUen, supra, and p. 86, ante); unless it is also secured by 
ipeoialty, in which case twenty years* arrears may be recovered {Fronds v. 
wwer, supra; and seep. 77, ante); see Paget v. (1836), 2 Bing. (n. a) 

679. we right of an annuitant to resort to the corpus is not within the Beal 
Property Limitation Act, 1833 (3 A 4 Will 4, a 27), s. 42 {Re lidton's Estate^ 

[1894] 1 L B. 637). As to annuities charged on land and also secured by 
specialty, see p. 77, anU, As to annuities generally, see title BKNTOtiAKOBa 
AND AinnJiTiBS. As to interest due to a surety on a contract of inde m nity^ 
see Scottish Provident Institution v. ChnoUy (1893j* 31 L. B. Ir. 329. 

(a)8eep. 107»pai(. 
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remainderman in an action of the nature of an eqniiable ejectment 
against the mortgagee cannot recover more than six years’ arrears 
of rent (i). 

178. A lessee is not entitled to relief against forfeiture for non- 
payment of rent, or to have proceedings stayed in an action to 
enforce such forfeiture, unless he pays all arrears of rent due (c). 

If a lease contains a covenant for perpetual renewal, it seems that 
the lessee is only entitled to renewal on payment of all moneys due 
under the lease that have not been paid, no regard being had to 
lapse of time or any Statute of Limitation (d), 

(iii.) Arrear$ of Initrtd Charged on Land or in respect of a Legacy, 

179. The words money charged upon or payable out of any 
land or rent ” («) are to be read exactly as if the cases of mortgage, 
judgment and lien had been enumerated as in the Beal Property 
Limitation Act, 1874 (/), s. 8 (cj). 

180. As regards judgment debts, no more than six years* 
arrears of iniereat can be recovered, whether the interest is 
directly secured by the judgment or given by statute (h), 

181. A mortgage of a reversionary interest in the proceeds of 
the sale of land devised upon an absolute trust for conversion is 
within the statute (i) ; but a mortgage of a reversionary interest in 
the residuary personal estate of a testatrix, which was invested on 
mortgage of real estate, is not O’). 

182. If money is charged on a reversion in land, not more 
than six years’ arrears of interest can be recovered, before the 
reversion falls into possession, by any proceeding other than an 
action on a covenant to pay (k). 


(h) Hickman v. VpsaU (1876), 4 Ch. D. 144, C. A. 

(c) See title Landlord and Tenant, Vol. XYIIL, pp. 644, 645. The 
Conveyancing Act, 1881 (44 & 46 Viet, c. 41), s. 14 (8), has no application, 
and it does not appear tliat any Statute of Limitation applies. There is no 
direct authority on this point in England ; but see Croft v. London and County 
Banking Co, (1885), 14 Q. B. D. 347, 0. A. ^ As to Ireland, see Percival v. Dunne 
(1868), 9 I. 0. L. £L 422. The court may impose terms as a condition of relief 
to underlesseea ; see title Landlord and Tenant, Vol. XVIII., p. 646. 

(d) CouHmay y, Parker (1864), 16 I, Ch. K. 320 ; but see Land J^aw (Ireland) 
Act, 1896 (69 & 60 Viet. c. 47), s. 16 ; Eyre y, Coen (1898), 33 I. L. T. 69. 

{e) Beal Property Limitation Act, 1633 (3 & 4 Will 4, o. 27), a. 42 ; see 
p. 97, ante, 

(/) 37 & 88 Viet. 0. 67. 

(g) Henry y. Smith (1842), 4 L Eq. E. 602 ; see Kirkland v. Featfietd, [1903] 
1 X, B. 766 ; see p. 86, ante, 

(h) Judgments Act, 1837 (1 & 2 Viet. o. 110), s. 17 ; (P Kelly y. Bodkin (1841), 
3 1, E. 390; Henry y. Smith, supra; Foley y, Dumas (1839), Smythe, 
178; M FiizgfToJd^ McDonnell y, Fitzgerald, [1897] I L E. 656; and see title 
Judgments and Orders, Vol. XVllL, p. 209. 

(i) the Eeal Property Limitation Act, 1833 (3 & 4 WilL 4, o. 27), s. 42 ; 
•ee Bowyer y. Woodman, Ex parts Clarks (1867). L. E. 3 Eq. 313. 

) Smith V. Hilt (’1878), 9 Ch. D. 143. l^ere is no statute of Ijiinitatio]i 
wme^ applies while toe interest is reversionaxy (ibid,\ As to n mortgage of 
personalty, see Clathsm y, Henderson (1880), 14 Ch. JD. 348 ; and see p. 173, 
post. As to mortgages generalW, see title Mortoaob. 

(h) Ftneeal v. (^1844), f L Eq. B. 463; Sinclair v Jackson (1863)| 



PABt IV.— Mo»BT CEtABOKD tJPOH OR pATABtR OOT OF LaND *t0. lOl 

183. If land is conveyed by a mortgage deed to hold until the s»oi. i 

mortgage debt with interest is repaid, but there is no covenant to Arrears of 
pay the debt and interest, only six years' arrears of interest are Bent etc. 
recoverable (Z). The result is the same if the covenant in a 
mortgage deed to pay principal does not in terms extend to the wiiW* 
payment of interest, and interest is only recoverable in an action on to 

the covenant by way of damages. W latorest. 

184. In a foreclosure action the mortgagee can only recover six Foreclosure 
years’ arrears of interest, even if there is a covenant in the wtions. 
mortgage deed to pay interest (m). The same rule applies to Petition for 
analogous proceedings taken by a mortgagee to recover interest, 

such as a petition or other proceeding to obtain out of court the 
proceeds of the sale of the mortgaged property (n), but not when 
the proceedings are taken by the mortgagor or debtor and the 
mortgagee is simply resisting (o). 

In a redemption action a mortgagor can only redeem on payment Redemption 
of all arrears of interest (p). If the proceeds of the sale of mortgaged 


Beav. 405; see ffumhle ▼. HumhU (1857), 24 Beav. 535, 539; Smith v. Hill 

B , 9 Ch. D. 143. The decision of Wood, V.-O., to the contrary effect in 
!r y. Howell (1857), 3 K. & J. 198, is not to be regarded as an authority ; 
see Re Turner^ Turner v. Spencer (1894), 43 W. E. 163 ; Re LamherVa Eaiaie. 
[1906] 1 1. E. 220, 0. A. 

(1) Hodgea v. Croydon Canal Co, (1840), 3 Beav. 86. 

fm) Sinclair v, Jackson (1853), 17 Beav. 405; Hughes v. Kelly (1843), 5 
I. Eq. E. 286 ; Hunter v. Nockolas (1850), I Mac. & G. 640 ; Round v. BeU (1861 ), 
31 L. J. (on.) 127 ; Re Lloyds Lhyd y. Lloyds [1903] 1 Oh. 385, 401, 0. A. ; see 
Thwaites y. McDonough (1839), 2 1. Eq. E. 97. In a foreclosure action the specialty 
debt will not be tacked so as to allow of the recovery of twelve years* arrears 
{Lowthian y. Hasel (1790), 3 Bro. C. 0. 162), except as against the heirs of the 
mortgagor when the heirs aio bound by the speci^ty {Elvyv, Norwood (1852), 5 
De G. & Sm. 240). As to foreclosure, see, further, title Mortgaor. 

(n) Re Stead's Mortgaged Estates (1876), 2 Ch. D. 713; and see title 
Mortgage. 


(^ Re Lhydt Lloyd v. Lhyd^ supra ; approving of Edmunds v. Waugh (1866), 
L. iL 1 Eq. 418, and Re Marshfield^ Marshfield y, Hutchings 34 Oh. 1). 

721, distinguishing Re Stead's Mortgaged Estates (1876), 2 Ch. D, 713, and 
overruling Re Slater's Trusts (1879), 11 Oh. D. 227, and, in part, Bowyer v. 
Woodman, Ex parte Clarke (1867), L. E. 3 Eq. 313; see Re Belton's Estate, 
[1894] 1 L E. 537. 

(p) Re Lloyd, Lloyds, Lloyd^ supra ; Dingle y, Coppen, Cojmeny, Dingle, [189J>] 
1 On. 726. lie Lloyd, Lloyd v. Lhyd, supra, only applies when the mortgage is 
a subsisting mortgage and has not been barred, by the Beal Property Limita. 
tion Act, 1833 (3 & 4 Will. 4, o. 27), s. 34 (Re Hazddins's Trusts, [1908] 1 Ch. 
34, 0. A.) ; see p. 155, posi. It only applies to proceedings in the nature of a 
redemption action (Re Owen Lewis' Estede, [1903] 1 I. E. 348). Questions 
have arisen as to the right of the mortgagee in a redemption action to tack 
a specialty debt as against the heirs of the mortgagor who axe bound by the 
special^ (see Elvy v. Norwood, supra), but in consequence of the decision 
in Re Lloyd, Lloyd y. Lloyd, supra, these cases, it seems, are now of httle 
practical miportance. As to the right of a plaintiff, in an action in which 
only six years’ arrears are reooverable out of the land, to recover out of 
the land me difference between six and twelve years’ arrears^ where the 
pliAinfilf oayi reoovmr such differmice by a personal action a^f^iunst a third 
person and the third person can recover it oy way of indemnity out of the 
Umd, see Harrisson y. Duigntm, (1842), 2 Dr. A Wax. 295; Byrne y, DtUgmin 
(1845), 8 Jo. A Lat. 116; Willson v. Leonard (1840), 3 Beav. 873. If land 
IS chained with a debt but there is no right of foreclosure and the debt is statute- 
barred, and the land is in ^ hands of a trustee who enters into potsetnon in 
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premises have been paid into court, and the mortgagor or his 
representatives apply for payment of the surplus after satisfaction 
of the mortgage debt and interest, such proceedings are analogous 
to a redemption action, and the application will only be granted on 
the mortgagor paying all arrears of interest ( 5 ). 

If a mortgagee sells the mortgaged property under a power of 
sale, he is entitled to retain all arrears of interest (r). 

186. In ejectment by a mortgagee against a mortgagor the 
court has statutory («) power to stay proceedings and compel the 
reconveyance of the mortgaged lands to the mortgagor upon 
payment into court of all the principal moneys and interest due 
upon the mortgage and of coats. In such cases all arrears of 
interest would, apparently, have to be paid by the mortgagor as in a 
redemption action. 

In accounts between a mortgagor and mortgagee in possession 
the mortgagee is, it seems, hound to account for all rents and 
profits received during the time of his possession, however long 
that may he (a), so that all interest accrued due during that 
time would have to be brought into account ; hut if, on deduct- 
ing the rents and profits from the amount due, more than six 
years* arrears of interest appear unsatisfied, only six years* arrears 
would be treated as due in a foreclosure action, but all the 
arrears of interest unpaid would be treated as due in a redemption 
action (/;). 

186. If a prior incumbrancer has been in the possession of any 
land or in receipt of the profits thereof within one year next before 
an action is brought by a person entitled to a subsequent incum- 
brance on the same land, the person entitled to such subsequent 
incumbrance may recover the arrears of interest which have become 
due during the whole time that such prior incumbrancer was in such 
possession, although such time may have exceeded the term of six 
years (c). But arrears of interest due for a period preceding the 
possession of the prior incumbrancer are not recoverable by virtue 
of this provision (d). If a claim is brought by a person entitled to an 
incumbrance against a reversioner, the possession of a person 
entitled to an incumbrance on the estate of a tenant for life of the 


the interest of the persons entitled to tho land, and who is entitled in his own 
right to the debt on which nothing has been paid, a reconveyance of the land 
may bo ordered by the trustee to the |>ersons entitled without requiring the 
payment of the debt y. Moore^ [1894] 1 I. R. 15S, C. A.). 

(7) Edmunds y, Wnngh (1868), L. 11. 1 Eq. 418; Re Llogd^ Lloyd v, Lloyd, 
[1903] 1 Ch. 385, 0. A. to the practice in Ireland, see Re BUnnerhassetVs 
Estate, nmi 11. R. 16, 0. A. 

(r) Re Marshfield, Marshfield y. Hutchings (1887), 34 Oh. D. 721. 

h) Common Law Procedure Act, 1852 (15 & 16 Viet. o. 76), ss. 219, 220; see 
title Mortoaob. 

fal JJood y. Easton (1856), 2 Jiir. (n. 8.) 729. 

(5) Bee p. 101, ante. As to arrears of jointure due to a jointress who takes 
pnesraion, see IkUtershy y. RochfoH (1847), 10 I. £q. R. 439. 

(e) Real Property limitaUon Act, 1833 (3 & 4 Will. 4, o. 27), s. 42. The 
teim ** ineumbranoer *’ here inolodes a judgmmit creditor (Henry v. BrnUh (1842). 
S l>r. A War. 381, 39(Q. 

\d) Mantj^mery y. ^uihweil (1843), 2 Con. & Law. 263* 
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land, during the life of such tenant, does not bring the case within saot. 2 . 
the provision (e). Arrears of 

An agreement between a puisne incumbrancer and a prior Rent etc. 
incumbrancer in possession that the later charge shall have — 
precedence over the earlier does not exclude the puisne incum- 
brancer from the benefit of the proviso, if he has no right to take 
possession of the land (/). ^ If the owner of incumbered land 
takes an assignment of an incumbrance to a trustee for himself, 
then, although he is in possession, neither he nor his trustee 
is an incumbrancer within the meaning of the above provision, and 
a subsequent incumbrancer will not in such case have the beneht 
of it Qjf). 

187. If personal property is vested in trustees to secure an Effect of a 
annuity or a legacy, the case is taken out of the Ileal Property 
Limitation Act, 1833 (h), s. 42 (i), but a trust to secure an annuity 
charged on land or rent does not keep alive a right to recover 
arrears which would have been barred had there been no such 

trust ( j). 

(iv.) Dower, 

188. No arrears of dower can be recovered by any action for a Arrears of 

longer period than six years (/c). dower. 

Sub-Seot. 2. — Aeknowledg^nmtB, 

189. If an acknowledgment in writing of the arrears to which Acknowioiig. 
the Real Property Limitation Act, 1833 (f), s. 42, applies {m) is 

given to the person entitled to the arrears or his agent (n), signed 
by the person by whom the arrears are payable or his agent, all 
arrears in respect of which the acknowledgment is given are 
recoverable, if sued for within six years after it is given ( 0 ), even, 
it would seem, if they accrued more than six years before the 

(«) Ktncenf ▼. Going (1S44), 1 Jo. A Lat. tiU? ; see Smith v. Ilill (1878), 9 
Ch.l). 143. 

(/) Drought r. Jmea (1840), 2 1. Eq. R. 303. 

{g) Chinnery v. Kvan$ (1804), 11 II. L. Cas. 115. 

(A) 3 & 4 Will. 4. c. 27. 

{%) See Re Diaeh/ord, Bloch ford v. TTorafey (1884), 27 Ch. D. 676 ; and p. 85, ante, 

(i) Beal Property Limitation Act, 1874 (37 & 38 Viet. c. 57), s. 10; f+oo 
UoghM V. CoUe (1884), 27 Ch. D. 231 ; Re MontaWe (Earl) JCetate, [1909] 1 1. 11, 

890; Re Drake's Estate, [1909] 1 L B. 136; and p. Hl^lpost, Aa to the law 
^fore the Act, see Cox v. Dolman (1852), 2 De G. M. & (J, 592 ; Snttw v. fioffih 
(1856), 8 De G. M. A G. 69, 0. A. As to annuities generally, see title BexT'* 

GHAROES AND ANNUITIES. 

(k) Beal Property Limitation Act, 1833 (3 A 4 Will. 4, o. 27), a 41 ; Bam/ord 
▼. Bam/ord (1846), 5 Uare, 203. 

I f) 3 A 4 Will. 4, o. 27. 
m) See p. 97, ante, 

n) See Holland v, Clarke (1842), 1 Y. A 0. Ch. Cos. 151. 

0 ) With the exception of the [joints mentioned in this sub-section, the pro* 
visions of the Beal Proper^ Limitation Act, 1874 (37 A 38 Viet. o. 57), s. 8, 
and of the Beal Property Limitation Act, 1833 (3 A 4 WiU, 4, c* 27), s. 42, as 
to acknowledgments, are so nearly alike ^at the same rules of oonstniction 
apply, and the oases as regards aoknowled^ent decided under the first-named 
provision app^ to questions arising under the other ; see Re Eitamauricee, imnor# 

(1864), 15 1 R. 445; and see p. 92, ants. 
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acknowled^ent, and even if it is given after the commencement 
of proceedings to recover the arrears (p). 

There is no provision in the Real Property Limitation Act, 
1833 (q), 8. 42, as to part payment of interest (r), and part payment 
of an instalment of interest or rent does not prevent the operation 
of this statutory provision as to the balance («). 

An acknowledgment by a mortgagor that more than six years’ 
arrears of interest are due on a first mortgage does not affect a 
puisne incumbrancer, and such incumbrancer is entitled in a 
foreclosure suit by the first mortgagee to redeem the first mortgage 
on payment of six years' arrears only (<). 

An acknowledgment by one of two executors and devisees in trust 
of real estate, against the wishes of the other, that more than six 
years' arrears of interest are due on a mortgage, is not valid as 
against the estate (u). 


Part V. — Land or Rent. 

Sect. 1 . — General Effect of the Ileal Property Limitation Acts, 
1833 and 1874, as r. jards Land and Rent, 

190. The period of limitation for proceedings for the recovery 
of land and of such incorporeal hereditaments as, for this purpose, 
are on the same footing as land, which in the statutes (a) are included 
in the term ** rent," is twelve years from the time when the right 
first accrued (h). 

No mere entry on land nor continual claim made on or near it 
can keep alive a right of entry which would otherwise be barred (c). 
All remedies for recovering land or rent which formerly existed in 
cases where the right of entry is gone are done away with by the 


( p) Triatram v. Ilarte (1811), Long. Sc T. 186. As to an ncknowledgment by 
tho court on behalf of a lunatic, see Re Walker (1871), 7 Oh. App. 120. For 
forms of acknowledgments see Encyclopaedia of hnrms and Precedents, Yol. 1., 
pp. 192, 195. 

(q) 3 & 4 Will. 4, c. 27. 

( r) As to other provisions relating to payment, see pp. 67, 79, 92 ti ae^., ante, 
{a) Aaibury v. Aathury^ [1898] 2 Uh. Ill, 116. Payment of an annuity may 

prevent the annuity being barred under the Beal Property Limitation Acts, 
1833 (3 & 4 Wm. 4, c. 27) and 1874 (37 & 38 Viet. c. 67), and yet only six 
years’ arrears may be recoverable because of the Beal Property Limitation 
Act, 1833 (3 & 4 Will 4, o. 27), s. 42 (see Francia v. Graver (1846), 6 Hare, 39). 

(i) BMwg V. Lane (1863), 1 De G, J. & Sm. 122 ; see Chinnery v. Evana^ 
0864), 11 if. L. Gas, 116, 136 ; Lmin v. Wilaon (1886), 11 App. Gas. 639, 645 
F. 0. ; Astbury v. Aaibury, aupra. 

(tt) Aaibury v, Aatbury, aupra. 

(a) I.e., B^l Property Limitation Act, 1833 (3 & 4 Will. 4, o. 27); Beal 
Property Limitation Act, 1874 (37 & 38 Viet c. 87) ; see p. 107, poet, 

(^ Beid Property Limitation Act, 1874 (37 & 38 Viot o. 5^ s. 1, which was 
substituted lor the Beal Prbperty Limitation Act, 1833 (3 4k 4 Will. 4, c. 27), s. 2, 
under which the period of limitation was twenty years. As to daims by the 
Grown, which is not bound, see p. 159, post. The Beal Property Limitation Aot^ 
1874 (37 Sc 38 Viet c. 57), came into force on the Ist January, 1879. 

(e)jE^ Property Limitation Act, 1833.(3 & 4 Will. 4, c. 27), sf. 11 ; se# 
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libolitioxi of real actions (d). No right of entry or action can be i. 

now taken away by any other means than lapse of time (e). General 

When a sufficient period has elapsed to bar the right of entry, Effect 
action, or distress, the title in respect of which the right existed is 
simultaneously extinguished (/). 

191. The time within which a right can be enforced is extended in Acts, 

certain cases of disability, but in no case is the period of limitation Extin^ah 
to epeed thirty years (g). ment ot title. 

Limitations are provided for the claims of mortgagors where Disabilities, 
the mortgagees are in possession (/<), and for the claims of Mortgagors, 
persons entitled to estates tail, or remainders expectant on such Estates tail, 
estates (t). 

192. Proceedings in equity are limited to the same period as Proceetiings 
actions at law, subject to exceptions in certain cases of fraud 

and trust (j). 

Proceedings in any spiritual court to recover property must be Spiritual 
brought within the same periods as proceedings in the civil ^*°“*‘^* 
courts (fc). 

Special limitations are provided for claims of spiritual and elee- Churcii 
mosynary corporations sole to church property and advowsons (Z). P>‘opeity, 

193. The Real Property Limitation Act, 1883 (m), put an end Adverse 
to the doctrine of adverse possession in reference to questions 
arising under that Act, and, except in relation to landlord and 

(tZ) Deal Property Limitation Act, 1833 (3 & 4 Will. 4, c. 27), b. 3(>, 
which is repealed by the Civil Procedure Acts Kopoal Act, 1879 (42 & 43 
Viet. c. 69), but the repeal (see ibid.t s. 4 (4) ) is not to revive or restore 
any usage, practice, procedure, or other matter or thing not existing or 
in force at the passing of the Act ; and see title Action, Vo). I., pj). 33, 34. No 
descent cast, discontinuance, nor warranty will now defeat any right of entry 
{ihid.^ 8. 39). As to the meaning of “descent cast,*' see Co. Litt. 237 b ; lloscoo 
on Beal Actions, 81 — 87 ; of “ disoontinimnce,” see Co. Litt. 326 a, 3 n, 7 b ; 

Boscoeon Beal Action.s, 43 — 53; Jfoed. v. Finch (1832), 1 Nev. & M. (k. n.) 

131); of “ warranty see Co. Litt. 305 a, 393 b ; Bac. Abr., tit. Wuminty. 

(«) Fines were abolished by the Fines and Bccoveries Act, 1833 (3 & 4 
Will. 4, c. 74) ; see title Beal Pjiopeuty and Chattels Beal, 

(/) Beal Property Limitation Act, 1833 (3 & 4 Will. 4, c. 27), s. 34 ; boo p. 156, 
fmt. The right of a lord of the manor to muze quonsr/ue is a right of entry 
wuthin the meaning of the Beul IV»perty Limitation Act, 1833 (3 & 4 'W ill. 4, 
c. 27) ; see title Copyholds, Vol. VIIL, p. 68. 

(^f) Beal Property liimitation Act, 1874 (37 & 38 Viet. c. 67), ss. 3, 6 ; see 
pp. 133, 134 , /xmZ. 

(A) Ileal Property Limitation Act, 1874 (37 & 38 Viet. c. 67), s. 7. As to the 
claims of mortgagees, see p, 145, post. 

(t) Beal Property Limitation Act, 1833 ^3 & 4 Will. 4, c. 27), ss. 21, 22 ; Ucal 
Property Limitation Act, 1874 (37 & 38 Vict. c. 67), b. 6 ; see p. 136, ptat. 

(j) Beal ^opertv Limitation Act, 1833 (3 &4 will. 4, c. 27), bh. 24 — 27 ; see 
title Equity, Vol. jCIlI., pp. IGC, 167, 176, and p. 169, post. Suits in equity liad 
not been expressly mentioned in previous Statut<m of Limitation. 

(it) Beal Property Limitation Act, 1833 (3 & 4 Will. 4, c. 27, s. 43; and see 
title Eoolesiastical IjAW, Vol. XI., pp. 689, 690. As to the jurisdiction of 
the eodesiastical courts, see ibid., p. 612 : and title Executors and Adminis- 
TBATOBS, Vol. XIV., p. 162« Tithes have now been commuted (see p. 109, 
poai), and cannot now be the subject of suits in the ecclesiastical courta.^ 

(A Beal Property LimitaUon Act, 1833 (3 & 4 WUL 4, c. 27), ss. 29->33. 

(m) 8 4t4 WiU.4,0.27. 
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tenant (n), mortgagors and mortgagees (o), advowsons (p), and 
trusts (^), the only question under the Statutes of Limitation in 
force with regard to land or rent is whether twelve years have 
elapsed since the claimant’s right accrued, whatever be the nature 
of the possession of the present holder (r). 

Sect. 2. — Definitions. 

Sub-Sect. I,—** Land,** 

194 . “ Land *’ in the Real Property Limitation Acts, 1833 and 
1874 («), includes manors, messuages, and all other corporeal here- 
ditaments whatsoever, tithes, other than tithes belonging to a 
spiritual or eleemosynary corporation sole, and any share, estate 
or interest in such hereditaments or any of them, whether such 
interest is a freehold or chattel interest, and whether freehold or 
copyhold or held according to any other tenure (a). 

“ Land ” does not include any incorporeal hereditaments, except 
those tithes which do not belong to spiritual or eleemosynary 
corporations sole (/>), nor an advowson in gross, and an action for 
the foreclosure or redemption of the mortgage of an advowson is 
not within any Statute of Limitations (c). 


(n) See p. 127, poat 

(o) 8ee p. 145, post, 

(p) Soe p. 153, post 

i <7 ) Seep. 125, post, 

(r) Nepean v. Doe d. Knight (1837), 2 M. & W. 894 ; 2 Smith, L. C., llthed., 
558, G57, Ex, Ch. Ab to adverse possession before the Real Property Limitation 
Act, 1833 (3 & 4 Will. 4, c. 27), soe TayUtr d. Atkyns v. //orde fl757;, 1 Burr. 60, 
11. L., and notes to 2 Smith, L. C., llthed,, 649; Scotty, M’xon (1843), 3 Dr. & War. 
3HS, 405 ; (rStUHvan v. ArSweeny (1839), 2 I. L. R. 89, 94 ; Doe d. Jones v, 
ird/iaww (1836), 6 Ad. & El. 291, 296; Culley v. Doe d. Taulerson (1840), 11 
Ad. & El. 1008, 1025, But see pp. 125, 128, 148, 164. 

(«) 3 & 4 Will. 4, 0. 27 ; 36 & 37 Viet. c. 57. 

(a) Real IVoporty Limitation Act, 1833, (3 & 4 Will. 4, c. 27), s. 1. As to the 
meaning of the terms “freehold” and “chattel interest,” see title Real 
pRorKUTY AiJD CiiATTBLB Rbal. As to the meaning of “ land,” compare title 
Landlord and Tenant, Vol. XVIII., pp. 411, 412. 

(5) In Metlish v, lirooks (1840), 3 Beav. 22, it was held that turnpike tolls 
(see title IIioirwAYS, Streets, and Bridges, Vol. XVI., p. 62) were not land 
within the meaning of the Real Property limitation Act, 1833 (3 & 4 Will. 4, 
c. 27), B. 42, and the decision is applicable to the whole of that Act and to the 
Real Property Limitation Act, 1874 (37 & 38 Viet. c. 67). “ Land’* in the Real 
Property Limitation Acts, 1833 (3 & 4 Will. 4, c. 27) and 1874 (37 & 38 Viet. c. 67), 
includos minerals, and a right to mineral strata by lapse of time can only be 
gained under these Acts; see }yilkinson y. Proud (1843), 11 M. & W. 33. As 
to tiie meaning of tithes in these Acts, see Ely (Detin) y. Bliss (1852), 2 De G. 
M. & O. 469; Ely (Dean) y. Cash (1846), 15 M. & W. 617 ; Shannrn (Lord) y. 
Ilodder (1837), 2 1. L. R. 223 ; Shannon U^ord) y, Stoughton (1841), 3 I. L R. 521, 
Ex. Ch. ; Skeil y. Incorporated Society for the Promotion of English Protestant 
Schools in Ireland (1847), 10 I. Eq. R. 411 ; see also Bunbury y. Fuller (1853), 9 
Exch. Ill, The Tithe Act, 1832 (2 & 3 Will. 4, c. 100), which deals with the 
time required for the exemption or discharge of land from tithes, is unaffec^ 
by the &»al Pro^rty Limitation Act, 1833 (3 & 4 Will. 4, c. 27) ; and see title 
EccLBSiAsnoAL Law, Vol. XL, m 744 ; Sheii y. Incorporated Society for the 
Promotion qf English Protestant Schools in Ireland^ supra. Ab to tithes generally, 
see title Eoolesiastioal Law, Vol. XL, pp. 742 et sea. 

(c) Brocks T. Muektse^^ [1909] 2 Oh. 519, 522. As to the effect of delay in 
•uch a case, see p. 173, pok. 
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An action brought by a widow to obtain an assignment of dower 
is not an action to recover land within the above provision (d). 

SuB-SeOT. 2.— 

196 . Certain incorporeal hereditaments are included in the 
Real Property Limitation Acts, 1883 and 1874 (e), under the word 
“ rent,” which extends to all heriots and all services and suits for 
which a distress may be made, and all annuities and periodical 
sums charged upon or payable out of any land in England or 
Ireland, except moduses or compositions belonging to a spiritual or 
eleemosynary corporation sole {f). 

“Rent” is frequently used in the Real Property Limitation 
Acts, 1838 and 1874(//), in close conjunction with “ land ” (“ land 
or rent ”), and when so used does not mean rent reserved on leases 
for years {h\ but rent existing as an inheritance distinct from the 
land(i)* Thus, a person entitled to the reversion expectant on the 
determination of a lease may distrain for the rent thereby reserved 
at any time during the existence of the lease, although no payment 
of such rent has been made for more than twelve years {j ) ; and 
this is the case also with regard to penal rents {k). 

In some places in the Real Property Limitation Act, 1883 (/), the 
word “rent” is used in the sense of rent reserved, and sometimes (?u) 
is thus used in the same section as rent, that is, rent existing as an 
inheritance distinct from the land, but when rent is used in con- 
junction with the word “ land ” (“ land or rent ”), it always means 
rent existing as an inheritance and nothing else. 

In the Real Property Limitation Act, 1838 (n), s. 42, “ rent” means 
both rent existing as an inheritance and rent reserved ; hence, 
although no length of time will bar the right to recover rent reserved 
by a lease, so long as the lease under wdiich it is reserved exists, 


(d) Williamav. Thnms, [1909] 1 Ch.710, 0. A., overruling 3far«/ia// v. A 
(1S65), 6 Giff. 37. No Statute of Limitation ajudies to Buch an action. Ab to 
dower generally, see title Real Pkopekty and Ciiati'Ei.b Beal ; boo also title 
IIcrsBAND AND WIFE, Vol. XVI., pp. 407, 44S; and compare p. 103, unit, 

(e) 3&4 Wai. 4, c. 27 ; 37 & 38 Viet. c. 67. 

(/) Beal Property Limitation Act, 1833 (3 & 4 Will. 4, c. 27), 8. 1. An 
annuity charged on land in any other country than England or Ireland is not 
wjthiii the Beal Property Limitation Acts, 1833 (3 & 4 Will. 4, c. 27), and 1874 
(37 & 38 Viet. c. 67) (PtW v. J^acre (Lord) (1870), 3 Ch. L. 296). 

(g)3& 4 Win. 4, c. 27, ss. 3, 4, 7—9, 12—14, 18, 20—22, 24-20, 29, 34, 42 ; 
37 & 38 Viet. c. 67. 89. 1—3, 6—8, 10, 

(A) See title Landlord and Tenant, Vol. XVIII., pp. 4(H et a & j . 

(i) Grant v. Ellia (1841), 9 M. & W. 1 13 ; Vomyan v. Ntill (1886). 16 L. B. Ir. 
309 ; compare p. 99, ante. 

(i) Grant v. EUie^ sujrra ; Haines v. LurnJey (1808), 16 W. B. 674 ; Boe 
Crosoie v, Sugrue (1845), 9 I. L. B. 17 ; Harks v. JiV Loughlin (1861), 1 1. 0. 
L. B. 180; Spratt v. Sherlock (1863), 3 1. C. L. B. 69, The omnion to the 
contrary expressed iu Doe d. Mannwn y. Bingham (1841), 3 1. L. B. 466, is not 
now to oe regarded as authoritative. As to the effect of payment of rent to a 
person wrongfully claiming the reversion, Bee p. 128, post* 

(k) Daly v. Bloomfield (Lord) (1842), 6 L L. It. 05. 

(l) 3 St 4 Will. 4. c. 27. 

(to) See, e^, ibuL, ss. 8, 9. 

\u) 3 St 4 Will* 4| 0 . 27 ; limiting the amount of arrears of rent recoverable. 
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Deftnitioni. 


Herioti, 


Reliefs. 


Quit-rents. 


Limitation of Aotioks. 

yet the amount of arrears recoverable is limited in the same way 
as arrears of rent existing as an inheritance (o). 

The limitation prescribed by the Beal Properly Limitation Act, 
1874 (p), B. 1, applies not only as between persons claiming an 
estate or interest in the rent as an inheritance, but also as between 
the owner of such rent and the owner of the land out of which it 
issues, and therefore such rent will become extinguished by non- 
payment (g). 

196 . Although heriots (r) are expressly mentioned in the inter- 
pretation clause of the Real Property Limitation Act, 1888 («), as 
included in the word ‘‘rent,’* yet they are not within those provisions 
which bar and extinguish the right of a person entitled (t). Bents 
which are payable at greater intervals than twenty years are, it 
seems, within the same class, and are not within the definition (?0* 

197 . Beliefs, it seems, are not “ suits and services ** within the 
word “rent” as defined by the Real Property Limitation Act, 1883(a), 
and,^ as they are payable on events which occur at uncertain 
inteiwals, they are not “ periodical sums of money ” within the 
definition of rent (2)). 

198 . Quili-rents, whether arising out of freehold (c) or out of 
copyhold (d) lands, are within the definition of rent. So also are 


(o) See pp. 07, 99, ante, 

(p) 37 & 38 Viet. c. 67. 

(q) Beal Property Limitation Act, 1874 (37 & 38 Viet. o. 67), s. 1 ; Bt'al 
Property Limitation Act, 1833 (3 & 4 Will. 4, o. 27), s. 34 ; De Beauvoir v. Owen 
(1860), 8 Exch. 166, Ex. (}h. ; Jamee v. Salter (1837), 3 Bing. (n. C.) 644 ; Manning 
▼. Phelps (1854), 10 Exoli. 69 ; see Dower v. Dower (1885), 15 L. R. Ir. 264 ; lie 
Drake's Estate, [1909] 1 L R. 136; ReMaunselVs Estate, [1911] 1 L R. 271. But, 
as to an annuity charged on land and secured by an express trust, see p. 141 , post 

(r) As to the nature and incidents of heriots, see title Oopyuolds, Vol. VIII., 
p]». 37 et seq.; 1 Scriven on Copyholds, 370 — 376, 3rd ed., 438, 6th ed. 211, 
7th ed., 245 ; 2 Watkins on Copyholds, 167, 4th ed., 191 ; Sugden on the Statutes 
relating to Real Property, 2nd ed., 18; Chichester [Earl) y. Hall (1851), 17 L. T. 
(o. 8.) 121. 

(s) 3 & 4 Will. 4, c. 27, s. 1, see p. 107, ante. 

(t) Real Property Limitation Act, 1833 (3 & 4 Will. 4, c. 27), s. 34 ; Real 
Property limitatwn Act, 1874 (37 & 38 Viet. o. 67), s. 1. Zouche {Lord) ▼. Dalhiac 
(1876), L. R. 10 Exch. 172, expressly decides that the taking of a heriot due by 
custom is not within the Real Property Limitation Act, 1833 (3 & 4 Will. 4, 
c. 27), s. 2 (now the Real Property Limitation Act, 1874 (37 & 38 Viet c. 67), 
s. 1). As to heriot service, the right to recover a pa^cular heriot by distress or 
notion may be barred under the Real Property Limitation Act, 1833 (3 & 4 
AVill. 4, c. 27), 8. 42, within six years of its becoming due (see pp. 97, 99, ante) ; 
but see Zouche {Lord) v. Dalhiac, sun^, at p. 180. It is doubtful whether heriots 
of any kind are within the Real Property Limitation Act, 1874 (37 & 38 Viet, 
c. 67), 8. 1, or the Real Property limitation Act, 1833 (3 & 4 Will. 4, c. 27), 

8, 34, 42 {Zouche {Lord) v. Dalhiac, supra: Owen y, D e Beauvoir (1W7), 16 
M. & W. 647, 666) ; and see title Copyholds, VoL VUI,, p. 45. It was held 
under stat. (1540; 32 Hen. 8, c. 2, that neither heriots nor any accidents, 
services which might not become due within the time limited by that Act were 
included within its provisions {Bevil*s Vase (1575), 4 Co. Rep. 8a, 10 b ; Co. Litt. 
115 a). 

(a) See Ztmehe {Lord) y. Dalhiac, sutira, per Kelly, C.B., at p. 178. 

(a) 8 & 4 Will 4. c. 27, s. 1. 

(5) As to the nature of relief, aee title Copyholds, VoL Vm., p. 46. 

(a) Owen v. De Beauvoir^ swpra; Chiehesier (Earl) v. Hail, supra. 

(iQ HowiU T. Harringiton (iwl), [1893] 2 OL 497. 
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•uch services, due for the holding? of land, as cleaning the parish 
church, or ringing^ the church bell at stated times, these being 
services for the omission of which a distress might be made(e), 

199* A tithe rentcharge (jT), except one belonging to a spiritual 
or eleemosynary corporation sole (^), is, subject to the provisions of 
the Tithe Act, 1836 (h), within the Beal Property Limitation Acts, 
1833 and 1874 (t), and not only do the latter apply as between rival 
claimants to a tithe rentcharge in lay hands, but such tithe 
rentcharge is liable to be extinguished by non-receipt for twelve 
years (A). 

Bub-Sect. 3.—“ Person.** 

200. ** Person *’ in the definition clause of the Ileal Property 
Limitation Act, 1838 (1), includes a body politic, corporate or 
collegiate, and a class of creditors or other persons. The poor of 
a parish constitute a ** class of persons ** within the meaning of 
that Act (m). 

“ Person through whom another person is said to claim njeans 
any person, by, through, or under, or by the act of whom the 
person so claiming, became entitled to the interest claimed, as heir, 
issue in tail, tenant by the curtesy of England, tenant in dower, 
successor, special or general occupant, executor, administrator, 
legatee, husband, assignee, appointee, devisee or otherwise, and 
also any person who was entitled to an estate or interest to which 
the person so claiming or some person through whom he claims 
became entitled as lord by escheat (n). 

Sect. 3 . — Periods of Limitation, 

201. No person can make an entry or distress or bring an 
action to recover any land or rent (o), except within twelve years 


(c) Doe d. Edney v. Bcnham (1845), 7 Q. B. 976; Co. Litt. 96 b; see Doe <L 
Jlobinaon v. Ilinde (1843), 2 Mood. & B. 441. 

I /) See title Ecclesiastical Law, VoL XL, pp. 742 et eeq, 
y) See p. 106, ante, and p. 152, post, 

A) 6 & 7 Will. 4, 0. 71. % 

0 3 & 4 Will. 4, c. 27 ; 37 A 38 Viet. o. 67. 

k) Irish Land Commission v. (Jrant (1884), 10 App. Cas. 14 ; Irish Land Com» 
mission v. Ryan, [1900] 2 I. B. 565, 0. A. ; see Irish Land Commission y. 
J unkin (1888), 24 L. B. Ir. 40. Bheil v. Incorporated Society for the Promotion o/ 
Dnylish Protestant Schofds in Ireland (1847), 10 I. Eq. B. 411, to the contrary 
effect, is not to be regarded as an authority. As to tithes in the City of London, 
see title Ecclesiastical Law, Vol. XI., pp. 745, 753. 
m 3 A 4 Will. 4, 0. 27. 

(m) St, Mary Magdalen College, Oxford [President etc,) ▼. A.-G. (1857), 6 H. L. 
Cas. 189. The overseers of a parish may as trustees acquire by the statute a 
title to land over which the innabitants of the parish for the statutory ^riod 
have exercised rights of ownership ▼. West, [1893] 2 Q. B. 19, <3. A.). 

See Wimbledon and Putney Commons Conservators v. Nicol (1894), lOT. L. B. 247. 
in) BmI Property Limitation Act, 1833 (3 A 4 Will. 4, o. 27), s, 1. 
Appointee ** means here appointee undOT a general power of appoiutment, 
not, it seems, an appointee undmr a special power of appointment, when the 
power of appointment is not in substance created by the appointor himself 
(Be Devon's (Ear/) Settled Estates, Whits v. Devon (Earl), Re Steer, Sim v« DoMl^ 
[1896] 2 Ch. 562, 570). 

(o) At to the meaning of these words, see pp, 106, 107, ank. 
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SsoT. 8 . next after the time at which the right to make such entry or distress 
Periods of or to bring such action has first accrued to some person through 
Llmitatloa. whom he claims^ or, if such right has not accrued to any person 
through whom he claims, within twelve years next after the time 
at which the ri^ht to make such entry or distress or to bring 
such action has first accrued to him (p). 


Sbot. 4. — mien Time hegine to Bun (q\ 

SnB'Saof. Im-^DUpoiaesiian or Discontinuance of Possession by Eighf/ul Owner, 

(i.) Land, 


Time ruDi 
from 

diM(>oiise8sion 
or (lisoon- 
tinuanoe. 


202. If a person claiming land, or some person through whom he 
claims, has been in possession or in receipt of the profits of such 
land (r), and has, while entitled thereto, been dispossessed or has dis- 
continued such possession or receipt, his right is to be deemed to 
have first accrued at the time of such dispossession or discontinuance 
of possession, or at the last time at which any such profits were 
received (u). 


What 
coiiitilutes 
diKpoMM Vision 
or diaoon- 
tinuance. 
DiapoMCfiBion. 


203- Dispossession is where a person comes in and puts another 
out of possession ; discontinuance of possession is where the person 
in possession goes out and another person takes possession {b). 

The true test whether a rightful owner has been dispossessed or 
not is whether ejectment will lie at his suit against some other 
person (c). The rightful owner is not dispossessed, so long as be 
has all the enjoyment of the property that is possible (d ) ; and 


(р) Ronl Property Limitation Act, 1874 (37 & 38 Viet. o. 67), s. 1, Aa to the 
meaning of ** person through whom he claims,” see p. 109, ante, 

(7) The time at which the right to make an entry etc. accrues is defined in 
certain cases in the Beal Property Limitation Act, 1833 (3 & 4 Will. 4, c. 27), 
68. 3 — 8. and in the Real Property Limitation Act, 1874 (37 & 38 Viet. c. 67), 
e. 2. The Beal Property Limitation Act, 1833 (3 & 4 Will. 4, 0. 27), s. 3, consists 
of five branches, the first of which deals with dispossession or discontinuance of 
possession by the rightful owner (see the text, infra), the second and thiid with 
wrongful TOssession on death of or alienation by the rightful owner (see 
p. 114, posh, the fourth (as enlarged by the Beal Property Limitation Act, 1874 
(37 & 38 yict. 0. 67), s. 2) with future estates (see p. 116, post), and the fifth 
with forfeitures and breaches of condition (see p, 121, post). 

(r) As to receipt of rent being “ receipt of profits,” see p. 113, post. For the 
definition of ** land,” see p 106, ante, 

(o) Beal Property Limitation Act, 1833 (3 & 4 Will 4, c, 27), 8, 3 ; see Owen 
V. ht Heamn^ir (1847), 16 M. & W. 647, 664. 

(6) Pains v. Bnocton (1880), 14 Oh. D. 637, per Fby, J., at p, 640; LitUedals 
▼. Lifferpool College^ [1900j I Ch. 19, C. A. 

(с) As to what the plaintiff in such an action must allege and prove, see 
Dowkins V. Penrityn {Lord) (1878), 4 App. Cas. 61 ; Danfordr, McAnulty (1883), 
8 App, Cas. 466 ; Taylor d, Atkyns v. Home (1767), 1 Burr. 60, H. L. ; Ntftean v. 
Df^e d. Knight (1837), 2 M. & W. 894, and the notes in 2 Smith, L. 0,, llthed,, 
648; Poole v. Ormh (1864), 16 L 0. L. E. 239, 271, 286. Ex. Ch. ; Cole, Law 
and Practice in Ejectment, 6. As to the action of ejectment, see title Action, 
Vol. 1., pp. 34, 46. As to the enforec'inent of a judgment for the recovery of 
nossesKion of land, see title Execution, Vol. XlV., p. 76. As to actions by 
landlord ajminst tenant for recovery of limd, see title Landlord and I^ant, 
Vol. xvin., pp. m, m. 

TaUenham r. Byrne (1861)| 12 L 0. Xi« B. 876; BeiU^ ▼. Thpmpeon (1877), 
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where land is not capable of use and enjoyment, there can be no 
dispossession by mere absence of use and enjoyment. To con- 
stitute dispossession acts must have been done inconsistent with 
the enjoyment of the soil by the person entitled for the purposes 
for which he bad a right to use it (e). 

Mere going out of possession is not enough : in order that 
the statute may operate there must be not only going out of 
possession on the part of the owner, but also actual exclusive 
possession for the statutory period by someone else to be pro- 
tected (/). If a person enters on the land of another and, before 
he has acquired a title under the statute, abandons possession, no 
one else then taking possession, the rightful owner is in the same 
position as if no intrusion had taken place Q;). Further, the dis* 
continuance of possession must be by a person entitled to such 
possession (h), 

204 . The mere fact that land is taken under the Lauds Clauses 
Consolidation Act, 1846 (i), for the purposes of a public under- 
taking, and is not superfluous land, does not prevent a person, 
who has exclusive possession of such land for the statutory period, 
from acquiring title under the statute {k ) ; and the fact that a 


1 1 1. R. 0. L. 238, 247, 261 ; Leigh v. Jacknm), 6 Ex. D. 264, 0. A. ; Ec Dufg^s 
Estate, [1897] 1 1. R. 307, 0. A. 

(e) Leigh v. Jack, supra, per CoTTON, L.J., atp. 274, and per Bramwell, L.J., 
at p. 273 ; see lie J)ujfy*s Edits, sujtra ; lie Vernon's Estate, [1901] 1 L li. 1. As 
examples of what acts do unci what do not amount to dispossession, see Norton v. 
London and North Western liail. Co. (18*79), 13 Oh. D. 268, 0. A., per James, L.J., 
at p. 271, n., overruling Searby v. Tottenham Rail. Co. (1868), L. ii. 6 Eq. 
409; LiitUdale v. Liverpool [1900] 1 Ch. 19, 0. A. ; Kynoch, Ltd. v. 

Rowlands (1911), 66 Sol. J. 617 (strip of land); Marshall y. Tatilor, [1895] 
I Ch. 641, C. A. (hedge and ditch); Seddon v. Smith (1877), 36 L. T. 168, 
0. A. ; IJaigh y. [1893] 2 Q. 6. 19, 0. A. (road); Smith y. Storks (1869), 
38 L. J. ( q . b .) 306 (gravel pit); Beaufort (Poke) y. Aird, (1904), 20 T. L. Ii. 
602; Philpot y. Bath (1905), 21 T. L. B. 634, 0. A.; compare L^mi Advtfcate 
y. Youog, North British Rail. Co, y. Young (1887), 12 App. Cas. 644, 663 ; l^ord 
Advocate y. Blantyre (Lord) (1879), 4 App. Cas. 770, 791 ; lie Vernon's Estate, 
[1901] 1 I. B. 1 ; Van Diemen's Land Co. v. Table Cape Marine Board, [1906] 
A. C. 92, P. 0. (foroshore) ; i'hillifsan v. Gibbon (i87l), 6 Ch. Ap|». 428; 
Waddington v. Mz///or (1889), 60 L. T. 480 ; Sfedoom v. Smith (1847), 8 E. & B. I 
(wall); Bobbett y. South Eastern Bait. Co. (1882), 9 Q. B. 1). 424 ; soe S. 0., 
[1882] W. N. 92, C. A. (coal siding on railway land) ; f /indium v. .Ashby, [1896] 
1 Ch. 78, 87 ; [1896] 2 Ch. 1, C. A. (dry river bed); Foster v. WaibhnyUot Urban 
Council, [1906] 1 K. B. 648, 671, C. A. (oysU^r beds). 

(/) McDonnell v. M'Kinty (1817), 10 1. L. K. 614 ; Smith v. Lb»yd (1861), 9 
Exch. 662, 672; Ageon/ Co. v. Short (1888), 13 App. Cas. 793, P. C. ; Udmm v. 
Wise (1887), 35 W. B. 409. 

(jg) Agency Co. v. Short, supra; see WiUisy. Howe (Earl), [1893] 2 Ch. 545 
0. A ; lie Duffy's Estate., supra. 

(A) The discontinuance of an estate tail worked by the tortious feolTment of 
a tenant in tail was not a discotttinuance of poHsessioD by Llie [lerson through 
whom the issue in tail claimed within the meaning of the statute (see p. 109, 
ante), so as to make time begin to run against the issue from such (eonment 
(Rimivgt&n ▼. Cannon (1852), 12 C. B. 18, 33, Ex. Ch. ; see Altergavenny (Earl) 
v. Brace (1872), L. R 7 Exch. 146 ; Bobbeit v. South Eastern RaU. Co. (1882), 
9 a. B. D. 424). 

(Q 8 A 9 Viet 0. 18. 

(A) Bobbett v. South Eastern Rail. Oo., supra / Norton ▼, London and Nisrth 
Western RaU, Co.^ supra; Midland Railway v. Wrifhtf 1 Obu 738# 
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corporation is prohibited by a local Act from letting or selling 
any part of an estate except on the fulfilment of certain con- 
ditions does not prevent the statute from operating against the 
corporation ( 1 ). 

205. The exclusive occupation of a space underground, though 
without knowledge of the owner of the land, will give a good title 
under the statute (m). 

A person may be in possession of mines without any user of 
them, while another person is in possession of the surface (n). An 
owner of land who sells it, reserving the minerals, though he 
gives up possession of the surface, remains in possession of the 
mines ; in such case non-user is of itself no abandonment of 

E ossession, and, no matter how long such mines remain unworked 
y the owner, the right is unbarred so long as they are not worked 
by anyone else (o). If, however, the owner of the surface or a 
stranger works the minerals, that amounts to an actual possession 
by the person working them and a dispossession of the owner of the 
minerals (p). But persons, by working part of mines or opening 
a particular quarry, do not necessarily have possession of the con- 
tinuous field of minerals or quarries of which the part worked forms 
a portion (q). The mere wrongful taking of minerals does not 
amount to taking possession of the mine. If a mine is dissevered 
from the surface and held by a different owner, no presumption of 
possession of the whole of the mine arises from the fact of posses- 
sion of a part (r). It is, it seems, in each case a question of fact to 
what extent, by actual working of the mines, possession has been 
gained on the one side and lost on the other. 

Where there has been no severance of title to the minerals, 


PoBseseion for the statutory period of the surface of land over a tunnel belonging 
to and used by a railway company gives to the occupier of the surface a title 
to the surface and m much of what is beneath as is necessary for the enjoyment 
of the surface, subject to the right of the railway company to the tunnel and 
BO much of the underlying, ovenying, and nearlying strata as is necessary for 
the duo and proper enjoyment of the tunnel {Midland Railway v. Wright^ [1901] 
1 Ch. 738), As to “ superfluous lands,** see title Compulsoey Purchase of 
Land and Compensation, Vol. VI., pp. 26 et $rq, 

(l) Brighton Qfrporatum v. Brighton Uuardiam (1880), 6 0. P. D, 368. 

(m) RuiuB V. Buxton (1880), 14 Ch. D. 637 ; Bevan v. London Portland Cement 
Co. (1892), 67 L. T. 616. 

i n) See title Mines, Minerals, and Quarries. 

o) M'lhmneil v. M'Kiuty (1847), 10 I. L. E. 614 ; BmUh v. Lloyd (1864), 9 
£iXch. 662 ; Keyse v. Powell (1863), 2 £. & B. 132 ; see Seaman y. Vawdrey 
(1810), 16 Ves. 390; Adair v. Sha/toe (undated), cited by Lord Eldon, L.C.. in 
Norway v. i^<m^(1812), 19 Ves. 144, at p. 166; HodgHmon v. Fletcher {11^1)^ 
3 Doug. (k. B.) 31 ; Low Moor Co. v. Stanley Coal Co. (1876), 84 L. T. 186, C. A. 

(p) Rich d. Cullen {Lord) ▼. Johneon (1740), 2 Stra. 1142. As to minerals 
under oopyhold land, see title Copyholds, Vol. VIII., pp. 22 ef eeq. ; Keyee v. 
Powell, ewtra. 

{q) MVonneU y. M^Kinty, anpro; Dartmouth {Earl) ▼. Spittle (1871), 24 L. T. 
67 ; Low Moor Co, y. Stanley Coal Co., supra; compare Wild y. HeU (1842)i 
• M. & W. 672 ; Lord Advocate v. Wemyee,nWM} A. 0. 48, 68. 

(r) Dartmouth {Earl) ▼. SpitUe, nqpra, per ftooTT, £., at p. 66 ; Thompeon y. 
J7idis9iai^M Ql MO; QIpm v. HmoeU, [1909] 1 Oh. 666; see A$Mm y. 
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poBseBsion of the Borface for the Btatutory period gives a title to the 
minerals (<). 

206. If a person enters into possession of land under a lease 
which is absolutely void and pays no rent, this is a discontinuance 
by the owner of the land, and the statute will run against the 
owner from the time that the possession under the void lease 
begins (<)• 

207. The seizure qnousque of copyholds by a lord of a manor (a) 
is a dispossession of the person entitled to be admitted (h), 

208. An owner who actually occupies land is in possession of 
it. If he does not actually occupy it, but puts someone else in 
to occupy it for him without creating any kind of tenancy, then the 
owner is equally in possession (c) ; and he is also in possession and 
in receipt of the profits of the land, if he farms it by a bailiff (d). 

209. The receipt of rent payable by any tenant from year to year 
or other lessee is as against such tenant or lessee or any person 
claiming under him, but subject to the lease, to be deemed the 
receipt of the profits of the land for the purposes of the Ileal 
Property Limitation Acts, 1883 and 1874 {e) ; and receipt of the 
profits of the land is, throughout these Acts (^), treated as equivalent 
to actual possession (/). If a mortgagee of land on lease receives 
the rent reserved for twelve years, the mortgagor’s right to redeem 
will be barred, and the mortgagee will gain a title to the reversion 
as against the tenant who makes the payment (y). 

(ii.) RetiU 

210. If a person claiming rent, or some person through whom 
he claims, has, in respect of the estate or interest claimed, been in 
receipt of such rent and has, while entitled thereto, discontinued 
such receipt, the right is deemed to have first accrued at the last 
time at which any rent was so received Qi). A distress made 


8 


324. 


8edd(m v. Smith (1877), 36 L. T. 168, 0. A. 

Magdalen Hospital {President and Governors) v. Knotts (1879), 4 App. Cua, 

1 a) See title Copyholds, Vol. VIII., p. 57 ; and see ibid,, pp. 62, 68. 
b) Walters v. Webb (1870), 6 Ch. App. 631. 
c) See Peakin v. Peakin, [1896] 2 I. R. 359. 

a) See Sugden on the Statutes relating to Beal Property, 2ud ed., 47 ; Grant 
v. Ellis (1841), 9 M. & W. 113, 128. 

(e) 3 A 4 Will. 4, c. 27 ; 37 & 38 Viet. o. 67 ; »ee Beal Property Limitation 
Act, 1833 (3 & 4 Will. 4, c. 27), s. 36, and see Sugden on the Statutes relating 
to Beal Property, 2nd ed., 47. For the definition of “ rent,” see p. 107, ante. 

if) A demise at will reserving rent is, it is submittod, a lease within the 
meaning of the Beal Property Limitation Act, 1833 (3 &'4 WilL 4, o. 27), s. 36 
(see the text, supra), and consequently, it seems, payment of rent to the 
reversioner would preserve his title from being barrM by the Beal Property 
Limitation Act, 1833 (3 & 4 Will. 4, o. 27), s. 7 ; see p. 123, post. 

(y) Ward v. Carttar (1865), L. B. 1 Eq. 29; Marhwkk v. Hardingham (1880), 
16 Ch. D. 339, 0. A. 

(6) Beal Prepay Limitation Act, 1833 (3 4 4 Will. 4, o. 27), c. ^ Bent 
here tntutnu rent as an inheritance and not rent reserved; see p. lOr, ante* 
XUs provision, in the case of the disoontinoanoe of receipt of rent makes the 
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Limitation of Action*. 


Scot. 4. 
Warn Time 
begins to 
Bon. 


rayment by 
owner of part 
of land 
subject to 
reulcharge. 


Denth of 
rightful 
owner 
while in 
(HMMeision. 


btibsequent to tbe extinguishment of rent is unlawful: in every case 
in which rent is extinguished by the operation of the statute, no 
arrears accruing due before the day on which the extinguishment 
takes e/Tect can be recovered after that day, because the rent is 
extinguished as from the day on which the statute began to run, 
not as from the last day of the statutory period of limitation (i). 

To constitute a discontinuance of the receipt of rent, there must 
be an omission by the person entitled in not applying for the rent 
or neglecting to enforce his remedies with knowledge that payment 
has not been made (k). 

Where land subject to a rentcharge is divided and comes into the 
occupation of different persons, and the rentcharge is paid by the 
occupier of one part of the land, and the occupier of another part 
does not make any payment or acknowledgment and is not distrained 
on for more than t\\elve years, there is no dispossession of the 
owner of the rentcharge as regards the part in respect of which 
no payment has been made by the occupier, for a rentcharge is 
entire and issues out of all and every portion of the premises 
charged (1), 

Sub -Sect. 2. — Death of or Alienation hy RiyJdful Owner, 

211. Where the person claiming land or rent claims the estate 
or interest of some deceased person, who has continued in possession 
or in receipt of the profits of the land, or in receipt of the rent in 
respect of the same estate or interest, until the time of his death, 
and has been the last person entitled to such estate or interest who 
lias been in such possession or receipt, the right of the person 
claiming is deemed to have first accrued at the time of such 
death {m). 


time begin to run before any right to make an entry or distress or to bring an 
action has actually accrued {Owm v. Df Beauvoir (1847), 16 M. & W. 647 ; 
J)t Beauvoir v. Owen (1860), 6 Exch. 166, Ex. Ch.). In that case (whore the period 
was twenty yeai-s) the last payment of the rent was on 16th January, 1826 ; six 
■N oars’ arrears up to Michaielmus, 1844, were distrained for on 13th May, 1846. 
It was hold that the distress was unlawful. As to disabilities, see p. 133, poet ; 
as to acknowledgments of title, see p. 131, post; as to express trusts, see 
p. 139, i^st. 

(i) III Owen V. I)e Beauvoir^ mprat Parke, B., at p. 668, and in De Beauvoir v. 
Oicfw, supraj Patteson, J,, at p. 177, give as the reason for their judgments that 
“rent service” having become extinguished, no tenure in respect of the rent 
existed at the time of the distress. In the case of a rentcharge or rent sec, 
where the right of distress depends on either contract or statute (see Landlord 
and Tenant Act, 1730 (4 Geo. 2, c. 28), 8. 6 ; Conveyancing and I^aw of Property 
Act. 1881 (44 & 46 Viet, c. 41), 8. 44 ; title Distress, Vol. XL, p, 120), it might 
be argued that this reasoning does not apply, but it seems that the piinciple 
laid down in Otven y. De Beaimrir, euprat applies to every kind of rent as an 
iuheiilance; see Be MaunadVe Estate^ f As to reutchargea 

generally, see title Hentcuaroes and Annuities. 

(Ar) Adnam v. Saudioieh (Earl) (1877), 2 B. D. 486 (where payment by 
a vendor of the land charged preserved the right against the land) ; see Dublin 
(Archbishop) v. Ooote and Trimleeion (Lord) (1649), 12 I. Eq. B. 261. As to 
tithe rentcharge, see Irieh Land Commission v. Junkin (1888), 24 L. B. Ir. 40; 
2nsh Land Commission t. Bvan, [190012 L B. 666, C. A. ; and p. 109, ante, 

(Z) Woodcock V. TitierUm (1864), 12 W, B. 866 ; ConoUy ▼. Ooman, [1898] 1 
1. B. 20, C. A. ; and see title Bsktoharoes akp Annuitisb. 

(rn) Beal Propc^y Liinitatioii Act, 1833 (3 ft 4 Will. 4, c. 27). s. 3, 2nd branck. 
This branch applies to persons doriving Utle under a deceased peisou whetbe* 
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If the owner of land dies intestate, and after his death the rents 
arising out of the land are collected by a person who purports to act 
as the agent for the heir, the statute will not run against the heir so 
long as the agent receives the rents as agent (n). If the owner of 
land dies haying devised it by will and the tenant pays the rent 
to a person in the belief that such person is acting for the true 
owner, and such person, knowing of such belief, accepts the rent, 
and the true owner in a reasonable time adopts and ratifies the 
acts of such person in receiving the rent, there is no dispossession 
of the true owner (o). 

212. Where the person claiming land or rent claims in respect 
of an estate or interest in possession granted, appointed, or other- 
wise assured, by any instrument other than a will, to him or some 
person through whom he claims, by a person who was, at the time 
of the assurance, in the possession or receipt of the profits of the 
land, or in the receipt of the rent, and no person entitled under 
such instrument has been in such possession or receipt, then the 
right is deemed to have first accrued at the time at which the 
person claiming, or the person through whom he claims, became 
entitled to such possession or receipt by virtue of such 
instrument (p). 

213. The preceding provisions do not control the operation 
of the Real Property Limitation Act, 1874 ((/), s. 1, and every 
case which plainly falls within the clear and unambiguous words 
thereof is governed by its provisions, although such a case may 
not come within the provisions of the Real lh*operty Limitation 
Act, 1833 (r), s. 8. Thus, if an annuity charged on land is given by 
will, and the annuitant receives no payment in respect of the annuity 
for more than twelve years after the accrual of his right to enforce 
payment of the first instalment of the annuity out of the land, he 
is barred, although he does not come within the provisions of the 


by devise or otherwise. For the case where a settlor is out of possossiou at the 
time of his death, see p. 117, post. For the definition^ of “ land ” and “ rent,** 
see pp. 106, 107, ante, 

(n) Lyell v. Kennedy^ Kennedy v. Lyell (1889), 14 App. Cas. 437. Neither the 
Real Property Limitation Act, 1874 (37 & 38 Viet. c. 57), s. 1, nor the Real 
Property Limitation Act, 1833 (3 & 4 Will. 4, c. 27), s. 3, has any applica- 
tion to such a case. 

(^ Lyell V. Kennedy f Kennedy v. Lyell, eupra ; RVAuliffe v. Fiizaimons (1889), 
26 L. R It. 29. 

(p) Real Property Limitation Act, 1833 (3 & 4 Will. 4, o. 27), s. 3, 3r(3 brunch. 

Time does not run unless there has been both ubsonco of poshossion by 
the person who has the right, and actual possession by somooiio else to bo 
protected (see cases cited in note ( /)» p* 111» So if a person who for- 

merly owned both tho surface of land and the minerals beneath grants the 
minerals to someone else and retains possession of the surface, and neither the 
g^ntee nor anyone else works the minerals, time, it is conceived, would not 
run against the grantee (but see Keyse v. Powell (1853), 2 B. A B. 132). 

(q) 37 & 38 Viet. c. 67 ; see p. 109, ante, , ... 

(r) 3 & 4 Will. 4, c. 27; see James v. Salter (1837), 3 Bmg. (N. C.) 644; 

Magdalen Hospital {Governors) v. Knotts (1878), 8 Ch. D. 709, 727, 0. A, ; Pugh 
V. Ileaih (1882), 7 App. Cas. 236; Irish land Commission ?, Junkin (1888), 24 
J.. Rlr. ^ 
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.SBOT. 4. Beal Property Limitation Act, 1883, b. 8 (s). The same principle 
When Time applies where a rentcharge is created by deed (t). 
begins to 

BtUL SuB-SsoT. 3. — FtUure E$taU$. 

(i.) In OeneraL 

When the 214. When the estate or interest claimed is an estate or interest 
right accmes. in reversion or remainder or other future estate or interest (a), and 
OenenU role, no person has obtained the possession or receipt of the profits of 
the land or the receipt of rent in respect of such estate or interest, 
the right of the person claiming is deemed to have first accrued 
at the time at which such estate or interest became an estate 
or interest in possession (5), by the determination of any estate 
or estates in respect of which such land has been held, or the 
profits thereof or such rent has been received, notwithstanding 
that the person claiming such land or rent, or some person through 
whom he claims, has at any time previous to the creation of 
the estate or estates which have determined been in the possession 
or receipt of the profits of such land or in receipt of such rent (c). 


(«) 3 & 4 Will. 4, 0 . 27 ; see He Drake's Estate, [1909] I L R. 136; James v. 
Balter (1837), 3 Ring. (n. c.) o44; Langton v. Lanyton (1854), 18 Jur. 928. If 
thore X8 a right to recover the annuity by action (see Thomas v. Sylvester 
(1873), L. R. 8 Q. B. 368), time begins to run from the first instalment 
Dccoming duo ; if the only right is to distrain, time will run when the right 
to distraiu first accrues ; this may be at a later time than that at which the 
first instalment becomes due ; see James v. Salter, supra^ at p. 555. As to an 
annmty charged on land and secured by express trust, see p. 141, post. 

{t) As to particular estates in land created by will or deed, see James v. 
Salter, supra, at p. 554 ; Sugden on the Statutes relating to Beal Property, 
2nd ed., 22. 

(a) Future estates, whether created by deed or will, are governed by the 
Beal Property Limitation Act, 1833 (3 & 4 Will. 4, c. 27), s. 3, 4th branch; 
by the Real Property Limitation Act, 1874 (37 & 38 Viet. o. 57), s. 2 (which is 
substituted for and is on enlargement of the Beal Property Limitation Act, 
1833 (3 & 4 Will. 4, c. 27), s, 5) ; and by the Beal Property Limitation Act, 1833 
(3 & 4 Will. 4, c, 27), s. 20. 

(5) Ibid., 8. 3, 4th branch. “Bent” here and in the Real Property Limitation 
Act, 1874 (37 & 38 Viot. c. 57), s. 2, means rent existing as an inheritance and 
not rent reserved ; see p. 107, ante. The Real Property Limitation Act, 1833 
(8 A 4 Will. 4, 0. 27), s. 3, 4th branch, includes future estates of all kinds, 
including executory limitations {James v. Salter, supra). As to future estates 
and interests generally, see titles Real Pbopertt and Chattels Beal ; 
Settlements; Wills. 

(c) Beal Property Limitation Act, 1874 (37 & 38 Viet. o. 57), s. 2. This 
clause of f5id., s. 2, takes the place of the Beal Property Limitation Act, 1833 
(3 A 4 Will. 4, 0 , 27), s. 5. The Real Property Limitation Act, 1874 (37 & 38 
Viet. 0 . 57), s. 2, overrides the provisions of the Real Property Limitation Act, 
1833 (3 & 4 Will. 4, c. 27), s. 3, 4th branch. As to the meaning of the Beal 
Property Limitation Act, 1833 (3 & 4 Will. 4, c. 27), s. 5, which corresponds 
•o the first part of the Beal Property Limitation Act, 1874 (37 A 38 Viet. c. 57), 
8. 2, see Sugden on the Statutes relating to Beal Property, 2nd ed., 43 ; 1 
Hayes, Intx^uction to Conveyancing, 6th ed., 255; 2 Smith, L. 0., 11th ed.. 
668 ; Doe d. Hall v. Moulsdale (1847), 16 M. W. 689. As to the effect, as 
against devisees in remainder of a mortgagor, of the mortgagee going into 
possession, see p. 149, post; as to mortgage of a reversionary interest, see 
p. 146, poet; as to a legacy charged on a reveisionazy inter^ see p. 90, 



Part V* — Land or Rent. 

816 . The person entitled to a fntnre estate has a new right at 
the time when the preceding estate determines, so that, if the 
owner of an estate grants or devises out of it a particular estate 
with a remainder following, and the owner of the particular estate 
takes possession before the time has run against the right of the 
grantor, the right of the persons entitled in remainder accrues 
and can be enforced at the determination of the particular estate, 
even if the grantor had discontinued possession before the time 
of his grant or death (d). Though time may be running against 
the settlor when the settlement is made, yet the fact that the 
grantee of a particular estate takes possession under the settle- 
ment revests the title of all persons entitled to remainders under 
the settlement, as well as that of the settlor and his heirs in 
reversion. If, however, twelve years elapse after the dispossession 
of the grantor without entry into possession by the grantee of the 
particular estate, the persons entitled in reversion or remainder 
will be barred. For after time has once begun to run, a person 
cannot by putting his estate into settlement raise up new rights 
and give new claims to persons deriving under the settlement (c). 
The effect of the statute must always be determined with reference 
to the actual state of the title when time begins to run, and, 
when time has once commenced to run, no subsequent alteration 
in the title will postpone the bar (/). 

216. If the person last entitled to any particular estate on 
which any future estate or interest was expectant {g) was not 
in possession at the time when his interest determined, no entry 
nor distress is to be made, and no action is to be brought by any 
person becoming entitled in possession to a future estate or interest, 
but within twelve years from the time when the right to make an 
entry or distress or to bring an action first accrued to the 
person whose interest so determined, or within six years from 
the time when the estate of the person becoming entitled in 
possession has become vested in possession, whichever of these two 
periods is the longer (h). 


(d) Real Property Limitation Act, 1833 (3 & 4 Will. 4, c. 27), s. 8, 4th branch ; 
Heal Property limitation Act, 1874 (37 & 38 Viet. c. 67), s. 2. 

(«) Stackpoole v. Stackpoole (1843), 4 Dr. & War. 820, per Suoden, L.C., at 
p. 347. Am to the case where the settlor is in posaession at his death, see p. 113, 
ante, 

(/) 1 Hayes, Introduction to Conveyancing, 6th ed., 257 ; Sugdon on the 
Statutes relating to Real Property, 2nd ed., 38. It the rightful owner seised in 
fee is dispossessed, the person in actual possession for the stolutory period must, 
at the end of such period, be safe from the claims of the rightful owner and all 
persons claiming under him ; consequently, a title depending upon the statute 
may be forced upon a purchaser ; see Scott v. Nixon (1843), 3 Dr. & War. 388 ; 
Oames v. JBunnor (1884), 64 L. J. (cH.) 617, 0. A. ; 1 Dart, Vendors and Pur- 
chasers, 6th ed., 462 ; but see Jacobs v. Revel! ^ [1900] 2 Ch. 858. 

ig) These words do not apply to a reversion in fee expectant on the 
determination of a lease for years or lives. The words apply to future estates 
created by the owner of such a reversion, but not to the reversion itself {\Valter 
V. Taldm, [1902] 2 K. B. 304). 

(6) Beal ^ropei’ty Limitation Act, 1874 (37 & 3S Viet. c. 67), s. 2; Thus 
where a particular estate has been creatcu with a reversion or remainder 
expectant on its determination, if a person without title obtains po s s e s si on 
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If there is a series of remainders limited to take effect in sue* 
cession, each remainderman has six years to bring his action, after 
his own estate becomes an estate in possession, thougli another 
person may have been in possession, without title, for twelve 
years (i). 

Where a tenant for life conveys property and the grantee is in 
possession under the conveyance, the tenant for life is not ** the 
person last entitled ** within the meaning of the above provision, and 
the remainderman may bring his action within twelve years after 
the death of the tenant for life and is not limited to twelve years 
from the grantee’s taking possession or to six years from the 
grantor’s death (A;), 

217. If a reversioner or remainderman settles his estate, after 
the statute has begun to run against the person entitled to the 
particular estate in possession, the title of all persons claiming 
under this settlement will be barred, if and when the settlor of 
the reversion or remainder would be barred (1), 

218. If a tenant for life, while time is running against him, 
surrenders his estate to the remainderman, the remainder is 
accelerated by the merger of the two estates and so falls into posses- 
sion, and time will begin to run against the remainderman from the 
date of the surrender and not from the death of the tenant for 
life(?n). If in similar circumstances the remainderman conveys 
his remainder to the tenant for life, the latter thus acquires a 
new right in respect of such estate which will be barred in twelve 
years from the time when the statute began to run against the life 
estate, or in six years from the date of the conveyance by which 
the tenant for life acquires the remainder, whichever peViod is the 
longer (n). 

If, while time is running against the tenant for life, the tenant 
for life and remainderman concur in conveying the property, by 
way of te‘.tlement creating particular estates and remainders, and 


duriug the existence of this particular estate and remninB in possession for 
twelve years, not only is the owner of the particular estate barrea at the end of 
tliut time, but the reversioner or remainderman is also barred, unless he biings 
his action within six years of the time when his reversion or remainder becomes 
un estate in possession. So if an owner in possession creates an estate for life 
with remainders over, and the tenant for life is dispossessed and dies after being 
four years out of possession, the remainderman has eight years from the death 
of the tenant for life to bring his action. But if the tenant for life has been 
out of possession more than six } ears at the time of his death, the remainder- 
man will not be baned until six years from the death. 

(t) Ite Devon's {Earl) Stitled EstateSf White v. Devt/n (EaTl)^ lie Steer ^ Steer v. 
Dohell, [1896] 2 Ch. 662. 

{k) Decider v. Hunt (1887), 18 Q. B. D. 665. In such a case the grantee of 
the life ostiite is ** the person last entitled” {ihid,, at p. 570). 

(l) Eeal Property Limitation Act, 1874 (37 & 38 Viet. c. 57), s. 2, second 
part of second clause. This provision does not apply if the settlor dies befoie 
his remainder falls into }>osse8sion. 

(m) Beal Property Limitation Aet, 1833 (3 & 4 Will. 4, c, 27), s. 3, 4th branch ; 
see p. 116, ante, 

(n) Beal Property Limitation Act, 1874 (37 & 38 Viet o. 67), s. 2. 
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somR of these estates are of such a nature that they are coin* 
mensurate with and must take effect out of the estate of the tenant 
for life pnly, and all the rest must take effect out of the remainder- 
man’s estate, the owners of the former class of estates may be con- 
sidered as claiming through the tenant for life only, and tlie owners 
of the latter class as claiming through the remainderman only, and 
time would run against their respective interests accordingly. If, 
however, the resettlement creates an estate in remainder which 
takes effect out of the estates of the tenant for life and remainder- 
man jointly, the statute will, it seems, not begin to run until the 
new estate in remainder takes effect in possession, as until then the 
merger of the two estates through which the new estate takes effect 
does not take place (o). 

219. If a lease is surrendered (a) and a new lease granted con- 
temporaneously to the lessee, the reversion must be considered as 
falling into possession at the time of the renewal of the lease. If 
a person without title has daring the currency of the old lease 
obtained possession of the demised premises or any part thereof, a 
right of action accrues to the reversioner at the time of the renewal 
and the statute runs against him from that time (h). 

If there is no surrender, and the lease determines by effluxion 
of time, and a trespasser is in possession of the demised promises, 
time begins to run against the reversioner from the expiration of 
the lease, and the grant by him of a fresh lease cannot avail him, 
as against the trespasser, if there is no possession against the tres- 
passer under the fresh lease (c). If a trespasser has during the 
currency of the lease acquired a title under the statute against the 
lessee, the right of the lessor to bring ejectment against the 
trespasser accrues on the determination of the lease (d). 

220. If a tenant in tail conveys to a stranger, by an assurance 
which is ineffectual to bar the issue, and possession is taken under 


(o) See Doe d. Ctirzon v. Edmonds (1840), 6 M. & W. 295. If a tenant for 
lire and remainderman join in a (ymveyaiice or roscttlomont, when tiio tenant 
for life has been so long out of possession that the statute has run against him, 
then the grant of the tenant for life can have no effect, as his title is alroafly 
extinguished, and time nins against estates taking effect out of the remainder 
as if the remaindei-man had aliened an estate in rcmaijider expectant on the 
determination of the life estate. 

(a) As to surrender of a lease, see title Landloud and Tenant, Vol. XVIIT., 
pp. 546 et seq. 

(b) Ecclesiastical Commissioners of Enqlawl ami Wales v. Jlowe (1880), 5 Aj)p. 

Cas. 736, distinguishing Corjms Christi CoUeget Oxford v. Itogers (1879), 49 
L. J. (a. B.) 4, C. A. ; see Ecclesiastical Cominissioucrs /or England v. Tnemer, 
[1893] 1 Ch. 166; East Slonehouse Urban ConncH v. Willoughlnj IhotJars, ltd., 
[1902] 2 K. B. 318; and see title Landlord and Tenant, Vol XVIIL, 
pp. 649, 550, note (a). If the trespasser has acquired a title urjder the statute 
as against the lessee, the surrender of the lea.se will be ineffective us against 
the trespasser and the lessor will have no right of entry against the trespas^r 
on the surrender, but time will not run against the lessor until the expiration 
of the term fixed by the original lease {]Valtcr v. ialden, [1902] 2 K. B. 304) ; 
and see the text, iw/ra. , „ ^ , , ,, , 

(c) See Kennedy v. Woods (1868), 2 I. B. 0. K 436, Lx. Ch. As to the effect 
of payment of rent to a person wrongfully claiming the reversion, see p. 128, 

(d) Walter v. Taldtn, supra. 
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such assurance, the right of the issue or remainderman to ehtet on 
the death of the tenant in tail is a “ future estate ” within the 
meaning of the statute (e). 

If land is limited to a husband and wife for their lives, with 
remainder to the husband in fee, the right of the husband and his 
heirs on the death of his wife is also such a “ future estate ” (/)• 
Bo, also, in cases not governed by the Married Women’s Property 
Act, 1882 (^), is the right of a wife or her heirs to enter on her 
property on the death of her husband, when he has conveyed it to 
another by an assurance not binding on her (h) ; but if a husband 
and wife simply discontinue the possession of her property, then, 
subject to the question of disabilities, time runs against the wife 
and her heirs from the time when the possession is discontinued, 
and no fresh right accrues on the death of the husband (t). In 
such a case no fresh right accrues to the husband, on the death of 
the wife, in respect of the curtesy, as a tenant by the curtesy is 
considered as claiming through the wife (/c). 

(ii.) Owner$h-p hy One Party of Pariicular and Future Eetatee, 

221. If a right to a particular estate in possession has been 
barred, the right of the owner of such estate, or of anyone claiming 
through him, to any future estate or interest, to which such owner 
was or became entitled at any time while the statute was running 
against the particular estate, is barred at the same time ; but if in the 
meantime some person entitled to a particular estate subsequent to 
to the one barred has obtained possession, the bar is removed as 
regards the future estate (Z). The right to the future estate is, 
however, not barred, unless the person entitled to the estate in 
possession becomes entitled to the future estate, before the estate in 
possession has been barred. Further, the right to the future estate 
is not barred, unless the particular estate in possession has been 
actually barred and such right is unaffected, if the particular estate 
determines before the prescribed period has run out(w). 

222. If a tenant for life is ousted, not by a stranger, but by a 
succeeding tenant for life, who retains possession for more than 

(e) /.e., the Beal Property Limitation Act, 1833 (3 & 4 Will. 4, o. 27), s. 3, 
4th branch; seep. 110, ante; Cannon r, RimingUm (1852), 12 0. B. 1. As to 
when assurances oy a tenant in tail do not bar issue, see title Beal Property' 
AND Ohat'J ELs Beal. 

(/) Doed, Johnson ▼. LiversfJge (1843), 11 M. & W. 517, 

(y) 45 & 46 Viet. o. 75 ; see title Husband and Wife, Vol, XVI., pp. 322 
id sea,, 348 et eeg, 

(4) Jummen v. Pitchers (1843), 13 Sim. 327. 

It) Doe a. Corhyn v. Brameton (1835), 3 Ad. & El. 63. 

(ik) See Beal Property Limitation Act, 1833 (3 & 4 Will. 4, c. 27), s. 1 ; and 
see p. 109, ante. 

(f) Beal Property Limitation Act, 1833 (3 & 4 Will. 4, c. 27), s. 20 ; e,g,, if 
there are two successive tenants for life with remainder to the first in fee and, 
on the bar of the estate of the first tenant for life, the second tenant for life 
recovers possession, the nrop^y would on the death of the second tenant fox 
life pass to the persons claiming under the first tenant for life. It is immaterial 
how the nossession of the person entitled to a partioular estate is obtained 
{Doe d. Johneon v. Livereedge, supra). 

(m) Doe d. Jokneon v. Liveremge, eupra ; Sugdeu on the Statutes relating to 
Beal Ftopeity, find ed., 50. 
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twelve years during the lifetime of the first tenant for life and then 
survives him and retains possession, the right of the persons claiming 
an estate in remainder to which the ousted tenant for life was entitled 
will be preserved by the possession of the second tenant for life 
after the death of the first, and such persons will have twelve years 
from the death of the second tenant for life to assert their right, 
just as if the first tenant for life had been ousted by a stranger and 
the right of the remainderman had been preserved by the entry of 
the second tenant for life(n). 

223. If a tenant for life has a power of appointment in remainder, 
after the determination of remainders expectant on the determina- 
tion of his life estate and, at his death, time has run against his 
life estate, the exercise of his power of appointment by will is not 
affected (o). 

224. If an estate pur autre vie and the reversion expectant on 
the determination of such estate become vested in the same person, 
and he does not take possession, then, even though no merger may 
take place, he, or anyone claiming through him, is barred at the 
end of twelve years from the time when the two estates became 
vested in him (p). 

225. If land is devised to a person subject to a gift over on the 
happening of either of two events, and both events happen, time 
runs from the happening of the first event, and an action brought 
more than twelve years after the happening of the first event, 
but less than twelve years after the happening of the second event, 
is barred (q). 

Sub-Sect, 4, — Forfeiture and Breach of Condition, 

226. Where the person claiming land or rent (r), or the person 
through whom he claims, has become entitled by reason of any 
forfeiture or broach of condition, the right is deemed to have first 
accrued when the forfeiture was incurred or the condition broken («). 
13ut where such right is in respect of any estate in reversion or 
remainder, and the land or rent has not been recovered by virtue 
of such right, the right is deemed to have first accrued in respect 
of such estate at the time when the estate became an estate 
in possession, as if no such forfeiture or breach of condition had 
happened (t). 

227. Although no rent has been paid for upwards of twelve years 



(o) Re Devotee (Earl) Med Eetaiea, White v. Devon {Earl), lie bteer. Steer v. 
Dohdl, [1896] 2 Ch. 668. The appointees in such a case will not bo barred 
under the Eeal Property Limitation Act, 1833 (3 & 4 Will. 4, c. 27J, e, 20, 

(p) Doe d. Hall v. MouUdaU (1847), 16 M. & W. 689; see Boole v. Qnjiih 

(1864), 16 1. 0. L. E. 239, Ex. Ch., per PIOOT, C.B., at p. 292. , „ 

(o) CRarhe v. Clarke (1868), 2 L E. 0. L. 395, following Dw d. Hall ▼, 
MouUdale, eupra; compare Aetley ▼. Eeeex {Earl) (1874), L. E* 18 Eq. 290; and 

(r? For tl^i^definitions of ** land*' and ** rent,” see pp. 106, 107, onfh 

is) Eeal Property Limitatiou Act» 1833 (3 ^4 Will. 4, o. 27), t. 3, 6th bftiich* 
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before the expiration of a lease, the reversioner has, notwithstanding; 
twelve years from the determination of the lease in which to 
recover possession (a) ; and the rule is the same even if the lease 
contains a proviso for re-entry on non-payment of rent (&). 

228. The preceding provisions apply to every forfeiture or breach 
of condition, and not merely to cases between landlord and tenant (c) ; 
so the right of the remainderman is preserved where, by the terms 
of a conditional limitation, on the breach of a condition, the 
previous estate is expressed to come to an end and the estate of 
the remainderman to fall into possession (d). 

Sub- Sect. 5. — Adminiatration , 

229. For the purposes of the' Beal Property Limitation Acts, 
1833 and 1874 (e), an administrator claiming the estate or interest 
of his intestate is deemed to claim as if there had been no interval 
of time between the death and the grant of the letters of adminis- 
tration {/). Time therefore runs against the right of an adminis- 
trator to an estate or interest in reversion or remainder from the 
time when the estate or interest becomes an estate or interest in 
possession, as it always does as against an executor (^). 


(а) Soo p. 117, ante; Doe d, Davy v. Oxenham (1840), 7 M. & W. 131. As to 
recovery of possession by a landlord against his tenant, see title Landlord 
AND Tenant, Vol. XVIII., pp. 656 et feq. 

(б) Beal Property Limitation Act, 1833 (3 & 4 Will. 4, c. 27), s. 4, In such a 
case the omission to enforce one forfeiture does not prejudice the right to 
enforce a subsequent one, and, as the lease remains in existence until a 
forfeiture is actually enforced, a fresh right to enter accrues, and therefore 
time begins to run afresh every time a fresh default in payment is made. 
There is, it is believed, no express authority on this point in England. The 
decision to the contrary eilect in Ireland in Doe d. Mannion v. liinyham (1841), 
3 I. L. K. 45G, is inconsistent with Giant v. KUia (1841), 9 M. & W. 113 (see 
p. 107, aui*‘), and has been overruled in Ireland (see Si>raU v. Sherlock (1853), 
3 I. 0. L. B. 69). 

(c) Doe d. Hall v. MonUdale (1847), 16 M. & W. 696 ; and see Whiitun v. 
Peacock (1834), 3 My. & K. 325 (copyholds); Doe d. Coak v. Danvera (1806), 
7 East, 299 ; Doe d. Allen v. Blakeway (1833), 5 C. & P. 563. As to forfeiture, 
in the case of landlord and tenant, see title Landlord and Tenant, Vol. XVIII.i 
pp. 630 et aeif ; aiul as to forfeiture generally, see, further, titles Copyholds, 
Vol. VIII., pp. 46 et aeq. ; Beal Property and Chaitels Beal. 

(d) Beal Property Limitation Act, 1833 (3 & 4 Will. 4, c. 27), s. 4 ; Aatley v. 
Eaaex [Earl) (1874), L, B. 18 E<i. 290; CVnnoliy y. Leahy, [1899] 2 I. B. 344 ; 
compare Clarke v. Clarke (1868), 2 I. B. 0. L. 396 ; and see p. 121, a7ite. As to 
the period of limitation in respect of a lord’s right to seize oopyhold quouetiuf, 
see title Copyholds, Vol. Vlll., pp. 62, 58. 

(tf) 3 & 4 Will. 4. c. 27 ; 37 & 38 Viet. o. 67. 

(/) Beal Property Limitation Act, 1833 (3 & 4 Will. 4, c. 27), s. 6. As to 
the law before this Act, see Sandera v. Stanford (1679), cited in Saffyn v. Adania 
i\G05), Cro. Jac. 60, 61 ; Fuirclalm v. Little (circa 1820), cited in Murray v. 
Eaat India Co. (1821), 6 D. & Aid. 213, 214 ; Murray v. Eaat India Co., 


aupra, 

(y) Re Scott and Alvarez* $ Cmitract, Scott v. Alvarez, [1895] I Ch. 696, 605, 
0. A. The Beal Property Limitation Act, 1833 (3 & 4 Will, 4, c. 27), s. 6, 
^plies for all the purposes of the Beal Property Limitation Acts, 1833 (3 & 4 
Will. 4, 0 . 27) and 1874 (37 tfe 38 Viet, c. 67), anS is not merely a proviso to the 
provisions immediately preceding it See oases cited in title Executors and 
Administkatoks, Vol. XIV., p, 230, note (A); compare Ilolland ▼. Clark 
(1842), l Y. & 0. Cb. Cas. 151, 170. 
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Sub-Seot. e,--‘TenancieB at Will 

230. Where any person is in possession or in receipt of the 
profits of any land or in receipt of any rent as tenant at will, the 
right of the person entitled subject to such tenancy, or of the person 
through whom he claims, is deemed to have first accrued either at 
the determination of such tenancy, or at the expiration of one 
year next after the commencement of such tenancy {h). 

231. An admission by an occupier that his occupation is per- 
missive is evidence to show that the occupation is permissive, but 
not to show when the tenancy began, nor does it operate in any 
way to set the statute running afresh; the effect is simply to 
postpone the bar of the statute for one year beyond the time 
at which it would have taken effect, if the occupation had been 
that of a trespasser (i). 

232. The leaning of the courts is always to construe tenancies 
for an undefined period, reserving yearly rents, as tenancies from 
year to year, where the parties do not express an intention to the 
contrary, but they may agree to create a tenancy at will with a 
rent reserved (/c), so that every time rent is paid the lessor at 
will, and not the lessee at will, is, as between themselves, in the 
receipt of the profits of the land for the purposes of the statute (1), 

233. If a person without apparent title, who is in possession of 
land, gives an acknowledgment by payment to the owner, the payment 
may prevent time running, either as proof that the person is in 
occupation as tenant at will paying rent, or that a former tenancy 
at will has been determined and a new one created (m). 


(/*) Real Propeity Limitation Act, 1833 (3 ^4 Will. 4, c. 27), b. 7. For 
a case where this provision was applied, see Jirightan Corporation v. liri^liton 
Ouardiam (1880), 6 C. P. D. 308. The Real Property Limitation Act, 1833 
(3 & 4 Will. 4 c. 27), s. 7, is a necessary snpplomout to ihid.^ s. 2 (iiow the Real 
Property Limitation Act, 1874 (37 & 38 Viet. c. 67), s. 1). The lioul rroj)crty 
Limitation Act, 1833 (3 & 4 Will. 4, c. 27), s. 2, does not, apart from ihid., s. 7, 
apply to tenancies at will, because the lessor at will could not bring ejectment 
until he had determined the possession of the tenant nt will by demand of 
possession or otherwise {Garrard v. Tack (1849), 8 C. 11. 231, 251 ; d. 

Learn v. Heard (1811), 13 East, 210); see title Landloud and Tenant, Vol. 
XVin., p. 436. As to how a tenancy at will may l>o deferminod, soo ibid, 

(i) Real Property Limitation Act, 1833 (3 & 4 Will. 4, c. 27), s. 7 ; compare 
Hoe d. Qrovee v. Qrovee (1847), 10 Q. B. 486. Acknowledgments in writing, or by 
way of payment (see p. 131, jmi)y stand on a dilTorcnt footing If a person 
has been in possession of land for more than twelve years, but within twelve 
years before action a letter is written by his agent to the original owner's agent, 
offeiing to accept a lease of the land in question, such a letter, if it does not 
amount to an acknowledgment in writiiig within the Real Property Limitation 
Act, 1833 (3 & 4 Will. 4, c. 27), s. 14 (seo p. 131, fmf), is arlmissible in evi- 
dence against the occupier, and is evidence of a tenancy nt will, but is no evi- 
dence as to the time when such tenancy began (A.<7 /v. Peter (1858), 3 H. &N. 101). 

(k) Doe d. HaeUmf v. Cox (1847), 11 0. B. 122; Iti hardmi v, 

(1811), 4 Taunt. 128, and title Landloiid and Tenant, Vol. XVIII., pp. 435, 
440 443. 

(/) the Real Property Limitation Act, 1833 (3 & 4 Will. 4, c. 27) s. 7 ; see 
Bi^eon V. Jloaper (1860), 3 E. & B. 149. As to receipt of rent being receipt of 

profit, see p. 113, anfe. . , ,, , ‘ n ^ 

(m) See p. 132, pod. Quaere, whether such payment could have any effect u 
ftf ter t’h** ^piration of thirteen years’ possession without payment. 
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234. If a person enters on land under a lease which is invalid bj the 
Statute Frauds (n), a tenancy at will is created (o). If, however, 
a person enters on land under a lease which is void ab initio^ and 
pays no rent, such person is not tenant at will, but is in possession 
without any title, and the statute runs in his favour from the date 
of his entry ; but if any rent, however small, is reserved by the 
lease and paid by him, the statute will not run as long as such 
payment is made (p). 

A purchaser taking possession under a conveyance invalid 
for non^enrolment is a tenant at will within the statute {q). 


Running of 
time when a 
tenancy at 
will is 
determined. 


Rffect of 
owner enter- 
ing on land 
from time to 
time. 


235. If a tenancy at will is determined within a year from its 
commencement, and no fresh tenancy is created, time runs from 
the determination. If a tenancy at will is actually determined 
before the expiration of thirteen years from its commencement, and 
a new tenancy at will is created, time begins to run afresh and the 
period of limitation must be reckoned with reference only to the 
last tenancy at will created before the question of title is raised (r). 
So, if a tenancy at will is thus determined within thirteen years, 
and the lessor actually takes possession, even if only for a moment, 
and the tenant resumes possession without any new tenancy being 
created, the statute runs from the day on which the person who 
was tenant resumes possession, for, from that day, he is a mere 
trespasser. But if in such a case the lessor does not actually 
take possession when he determines the tenancy at will, time does 
not run from his determination, but from one year after the 
commencement of the tenancy at will (a). 

If the owner of a house allows someone else to occupy it for 
the statutory period, but from time to time during that period comes 
and lives in the house with the tenant at will, the inference may be 
drawn that every time the owner comes to live there he determines 
the existing tenancy and creates a fresh tenancy, and the statute 
will only begin to run from the time of his last departure Q)). 


(n) 29 Car. 2, c. 3, e. 1. 

(o) Qoodtiile d. Gallaway y. Herhert (1792), 4 Term Rep. 680 ; see title 
Landlord and Tenant, Vol. XVIU., p. 435. As to the rule with regard to 
encroachments, see ibid,, p. 562. 

(p) Magdalen Hospital {President and Qovemors) v. Knotts (1879), 4 App. Cas. 
324, per Lord Selborne, at p. 335 ; Banting v. Sargent (1879), 13 Ch, D. 330 ; 
and see title Landlord and Tenant, Vol. XVIII., p. 440. 

(9) J.e., the Real Property Limitation Act, 1833 (3 & 4 WilL 4, 0. 27), s. 7 ; 
see Low Moor Go, v. Stanley Coal Co. (1876), 34 L. T. 186, 0. A. ; see Doe d. 
Stanway v. Bock (1842), 4 Man. & G. 30. 

(r) Turner v. Doe d. Bennett (1842), 9 M.& W. 643, Ex. Ch. ; Doe d. Ooo^ly 
y. Carter (1847), 9 Q. B. 863; Doe d. Stanway v, Bock^ suj[tra; Ilodgeon v. 
Hooper (1860), 3 R A E. 149; Bandafl y. Stevens (1853), 2 E. & B. 641 ; Locke v. 
Matthews (1863), 13 0. B. (n. s.) 753. 

(o) Doe d. Bennett v. Turner (1840), 7 M. A W. 226; Turner y. Doe d. Benneit, 
supra; Locke y. Matthews, supra, per Erls, C.J., at p. 761; Doe d. Goody y. 
Cdrter, supra; Day v. Day (1871), L. B. 3 P. 0. 761 ; Wimbledon and Putney 
Cmnmms Coneervaiore y. Nvxd (1894), 10 T. L. E. 247. The doubts expressed 
on this point by the Court of Uueen*s Bench in Randall y. Stevens (1853), 2 
E. A B. 641, 652, and in Locke y. Matthews, supra, per WlLUsa, J., at p. 7^, 
may now be dissegarded. As to what is taking possession, see i)oe d. Bakes 
f . Ooomkes (1850), 9 0. B. 714 ; see Worssam y. Vandeubrande (1868), 17 W. E. 53. 
(5} 2>et d. Groves ?. Groves (1847), 10 Q. B. 486. Thors may he oases of this 
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U a perron is allowed to occupy land by the permission of the smr.t 
owner, who comes from time to time on the land and tells the When Time 
occupier what trees to lop and what repairs are required, then begins to 
every time the owner sets foot on the land time will begin to run Run. 
afresh (c). But the mere fact that the landlord enters the premises, — 
without objection on the part of the tenant at will, for the purpose 
of doing repairs, does not amount to a determination of the tenancy 
so as to interrupt the acquisition of a title by the tenant (d). 

Acts of ownership which would be sufficient to show a determination Eyidenco of 
of an existing tenancy at will (e), and the creation of a new one, if pcrmiasive 
the occupation is permissive, do not necessarily amount to evidence ^^“l'****^ 
against the occupier that his holding is permissive. In such a case, 
if there is no proof aliunde that a tenancy at will was in existence 
at the time of such acts, they would have no effect in preventing 
the operation of the statute, but would be ineffective as mere 
entries {f). 

^ 236 . There are cases in which, though the occupier is in posses- o«rnep io 
sion by the will of the owner, his occupation is not an independent 
possession by him but the possession of the owner himself, so that ^cupatfoa. 
the owner is in possession through the occupier ; such cases may 
arise where the occupier is a servant of the owner and merely 
occupies in his capacity of and for the purpose of performing 
his duties as such servant (^), or where the occupier is a mere 
guest of the owner (/i). 

237 . For the purposes of the Real Property Limitation Act, O^tuiqve 
1883 (t), 8. 7, no mortgagor nor cestui que trust is to be deemed 
to be a tenant at will to his mortgagee or trustee (j), 

A cestui que trust in possession is still tenant at will to his trustee Cextui que 
for all other purposes ; but it is not necessary that any active stops 
should be taken by a trustee to prevent his estate from being de- 
stroyed, as in the case of an ordinary tenancy at will, by mere lapse 
of time (A;). If, however, some cestuis que trustcnt are in possession to 


kind, where the actual occupier has no independent possession, and the owner 
is by his occupation in possession throughout ; see the text, i/t/ra. 

I A Allen V. I^n^land (l862), 3 F, & F. 49. 
a) Lf/nes y. Snaith, [1899] 1 Q. B. 486. 
e) See title Landlord and Tenant, Vol. XVin., pp. 466, 437. 

/) See Beal Property Limitation Act, 1833 (3 & 4 Will. 4, o. 27), s. 10; 
Brassington v. Llewdlyn (1868), 27 L. J. (ex.) 297 ; and see p. 129, ponU 
{a) Ellis's Lessee y. Crawfwd (1842), 6 L L. E. 402, per Pennefather, B., 
at p. 404 ; Moore's Lessee y. Doherty (1843), 5 I. L. B. 449 (schoolmaster); Jack 
▼. WaUh (1842), 4 I. L. B. 264; and see titles Landlord and Tenant, Vol. 
XVin., p. 340 ; Master and Servant. As to occupation by the master, see 
BrooJks V. Baker (1905), 1 Smith, Beg. Gas. 465. As to occupation by a mere 
licensee, see Wirnhledon and Putney Commons Conservators y. Nicol (1884), 10 
T. L. B. 247. 

(K) Peahin v. PeaUn, [1895] 2 I. B. 369, distinpuishing Doe d. Daymans. 
Moore (1846), 9 Q. B. 555. As to the doctrine of adverse possession, see p. 105, 


M 3 & 4 Wffl. 4, o. 27. . . . .. . ..J . v 

U) im., 8. 7. For cimmwtanoeB la which snc* wr wmy yc to be 

tenaate et wiU, eee titlee LahdiiOiid akd Tbhant, VoL XVUL, p. 434, notee 
(c), (<i) ; Mobtoaob. Ab to mortgagee, eee eleo p. 143, n 

(A) Qarrard t. Twk (1849). 8 0. B. 231, 233 ; TfawM v-Bomyer (1^). 3 De <*• 
* y 421, C. A. : DM^Jncobty.PkiUift (1847), 10 a B. 180 ; eee Ruet BUmkoim 
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the exclusion of the others and the trustees, i)xQ reatuu que trustent 
in possession will acquire a title (Z). If a cestui que trust is not in 
actual occupation, but is only allowed to receive the rents or other* 
wise deal with the estate in the hands of occupying tenants, and 
if in such case the actual occupier is permitted to occupy for more 
than twelve years without paying rent, the trustees will lose their 
title (a). 

The statutory provision (h) with regard to cestuis que trustent relates 
only to express or actual direct trusts ; it does not relate to implied 
trusts or such possible eventual trusts as may, if certain facts are 
established in evidence, be declared in a court of equity (c). If, 
however, a person is tenant at will in law, but has a riglit in equity 
to a lease, the right of the landlord will not be barred by the 
provision (d). 

Sub- Sect. 7. — Tenancies from Year to Year or other Period without 
Lease in Writing, 

238. Where any person is in possession or in receipt of the 
profits of any land or in receipt of rent (c), as tenant from year to 
year or other period, without any lease in writing, the right of the 
person entitled subject thereto, or of the person through whom he 
claims, is deemed to have first accrued at the determination of the 
first of such years or other periods, or at the last time when any 
rent (/) payable in respect of such tenancy has been received, 
whichever event last happens (g). 


K. B, 318; compare 
e title Trusts and 


Urban Council v. WilUmghhy Brothers^ Ltd,^ [1902] 2 
He. Cassone^ Ltd, (1904), 73 L. J. (cn.) 296 ; and b< 

Trustees. 

(/) Burroughs y, M'Creight (1844), 1 Jo. &Lat. 290; Bolling y, Hobday (1882), 
31 W. R. 9 ; lie Cussons^ Ltd,, supra, 

(a) Mdlingy, Leah (1855), 16 C. B. 632,669; and see title LANDLORD AND 
Tenant, Vol. XVIII., p. 434, note (d). 

ih) Ileal Property Limitation Act, 1833 (3 & 4 Will. 4, c. 27), s. 7, proviso. 

W Drummond v. Sant (1871), L. 11. 6 Q. B. 763; Sands to Thompson (1883), 
22 C5h. D. 614 ; Locking v. Parker (1872), 8 Ch. App, 30 ; Be Cussons^ Ltd,^ supra ; 
and see title Trusts and Trustees. 

01) See p. 139, poat^ and Warret^ y, Murray^ [1994] 2 Q. B. 648, C. A. 

(e) rent as an inheritance ; see p. 107, an ^e. 

(/ ) rent reserved; see p. 107, ante; Baines y, Lumleu (1868), 16 W. E. 
674 ; title Landlord and Tenant, Vol. XVIII., pp. 464, 465. 

(i^) Real Property LimiUtion Act, 1833 (3 & 4 Will. 4, o. 27), s. 8, which 
includes all coses of tenancies for a recurring period which are not under a lease 
in writing ; and the words ** without any lease in writing ” apply to a person 
holding aa tenant from year to year as well as to a peiaon holding for any 
other period. A tenancy from year to year or any other tenancy for a 
recurring period created under a lease in writing is governed not by ibid,, a 8, 
but by tne clauises of the Act dealing with leases and reversions (see p. 127, 
A lease in writing to come within the exceptions in the Beal Properly 
Limitation Act, 1833 (3 & 4 Will. 4, c. 27), a 8, must be an instrument in 
writing which operates as a lease and passes an interest and must be binding on 
the lessor ; a writing which is evidence of the tenns of the holding or which 
binds the tenant only is not sufficient {Doe d. Lansdell v. Qower (1851), 17 Q. B. 
589 ; see Sugden on the Statutes relating to Real Property, 2nd ed., 611. As to 
the position of a tenant holding under an agreement for lease of whicn qiecifi o 
performance would be decreed, see title Landlord and Tenant, Vol. X VXCI., 
pp. 366, 367, 385, 440, note («). As to the position of a peieon who enters into 
p^session and pays rent under a lease void ab tntffo, thus becoming a tenant 
Irom year to year, see Webster v. BmUhey (1867), 36 Gh. D. 9 ; see also title 
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289. Where a certain sum is due periodically from a tenant 
from year to year by way of rent (h\ and it is proved that a similar 
sum has been paid from time to time, such payments will not 
prevent time running, unless they were made as rent (t). 

If a sub-tenant who is in possession of land pays without 
compulsion to the superior landlord the rent due from the mesne 
tenant, such a payment of itself does not amount to a payment of 
rent to the mesne tenant, unless there are facts to show that the 
sub-tenant paid the rent by some arrangement with his immediate 
landlord (k). If an action of ejectment is brought to recover land 
from a person who is in possession, and the plaintiff proves that 
another person paid rent within twelve years, and that the defen- 
dant within twelve years had admitted that he held as tenant to 
the person who paid the rent, but there is no evidence of payment 
of rent by the defendant to anyone, the plaintiff is entitled to 
recover on the ground that an undertenant cannot be permitted 
to dispute a title which is valid against the person of whom he 
holds (/). 

If a person originally receives rent as agent for the true owner 
and continues to receive it, but for more than twelve years pays 
nothing over to the true owner, payment of rent to such a person 
is payment to the true owner, until it is proved that the character 
in which such person received the rent w^as changed (?7i)* 

SuB-SEOr. 8 , — Leases in Writing. 

240. Where land has been demised for a term of years at a 
rent reserved, the title of the landlord to the reversion expectant 
on the lease is unaffected by the mere fact that the tenant omits 
to pay rent for any number of years during the existence of tl)e 
lease (n), even if the tenant himself claims the reversion (o). In 
the case of a tenancy from year to year under a lease in writing, 
the non-payment for many years of rent reserved, coupled with 


Landlord and Tenant, Vol. XVni., pp. 440, 441. Whoro a tenant under a 
void lease occupied land for more than twelve years without paying rent and 
then paid some arrears of rent, it was held that the reveiHionor’s title was not 
barrea {Bunting v. Sargent (1879), 13 Ch, D. 330, per Jessel, M.H., at n. 333). 

(A) As to the nature of rent reserved, see title Landlord and Tenant, 
Vol. XVTil., pp. 464 et ; compare the definition of “ rent ” given at p. 107, 
ante, ^ ^ 

{%) A,-0. V. Stephens (1 855), 6 De G. M. & G. 1 11 , per Lord ORANWormr, L.O.. 
at p. 136. Payment of rent may bo proved by parol admission of tenant {Bos 
d. Spencer {Earl) v. Beckett (1843), 4 Q. B. 6011. 

(A) Grogan v. Regan, [1902] 2 I. R. 196, C. A. As to underleases generally, 
tee title Landlord and Tenant, Vol. XVIII., pp. 406 et sep 
(0 Doe d. Spencer {Earl) v. Bectett, supra ; and f^oe titles EsTOPPEr., 
Vol, Xm., pp. 402, 403 ; LANDLOim and Tenant, Vol. XVllL, pp. 406, 
473. 

(m) Bmith T. BenneaiWti), 30 L. T. 100; A.-O. v. Lon'lnn Oor^^ion 
(1850), 2 Mao. & O. 247; see Luell v. Kennedy, Kennedy v. LyHl (1889), 14 
App. Ca8.437; Be Hobbs, UM$ y. Wads (1887), 38 Ch. D. 853; AVAultffe ». 
FUuimrms (1889), 26 L. E. Ir. 29; and title Lakdloiu) aho TbnasX, 
VoL XVilL, p. 472. 

S See p. 121, ante, 

ArcJmld v. Scully (1861), 9 H. L. Cat. 360. 
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absence of proof of any rent being demanded, is of itself evidenee 
from which the determination of the tenancy may be inferred. In 
such a case, to establish a defence resting on the stetute, the occupier 
must prove that such length of time had elapsed, without payment 
or demand of rent, as to warrant the inference that the tenancy 
had been determined twelve years or more before action (p). 

241. Where, however, a tenant holding land or rent of inheritance 
under a lease in writing, which reserves a rent of 20$. or upwards, 
pays the rent so reserved, not to the person rightfully entitled 
to the reversion, but to a wrongful claimant, and no payment 
in respect of the rent reserved by such lease is afterwards made 
to the person rightfully entitled thereto, the right of the person 
entitled to such land or rent (a), subject to such lease, or of the 
person through whom he claims, is deemed to have first accrued 
at the time at which the rent reserved by such lease was first 
so received by the person wrongfully claiming, and not upon the 
determination of the lease (h). 

If a person wrongfully claiming the reversion receives rent(c) for 
a period less than twelve years and then ceases to receive the 
rent (c) and makes no claim to receive it, then, although the 
rightful owner does not receive rent (c) for twelve years, he will 
not, it seems, be barred (d). 

Where there is a valid lease in writing and there is not an 
annual rent amounting to 20s. reserved, neither the receipt of 
rent by a person wrongfully claiming the reversion nor his 
obtaining actual possession of the land w’ill prevent the rever- 
sioner’s right of entry from accruing at the expiration of the 
lease (e). 

242. If no rent is paid to a wrongful claimant, but a person 
during the currency of the lease gets possession and claims to be 
entitled to the fee, time will run against the reversioner only 
from the determination of the lease (/). Where, however, within 
twelve years of the expiration of the lease, the rent has been 
received by a person wrongfully claiming the reversion, who also 
obtains possession of the land at the expiration of the lease, and 
retains it till the period of twelve years is completed from his 
first receipt of rent, the title of the rightful reversioner will be 
barred, his right to recover possession being deemed to have 


(p) Stagg v. Wyatt (1838), 2 Jur. 892 ; Jackson v. M' Master (1890), 28 L. IL Ir, 
176, 0. A. ; and see title Landlord and Tenant, Vol. XVIII., p. 455 ; compare 
Molony ▼. Molony, [1894] 2 L E. 1 ; Mukaire v. Lane~Joynt (1893), 32 L. E 
Ir. 683, 0. A. 

i a) /.e., rent as an inheritance ; see p. 107, ante. 

b) Eeal Pro]^rty Limitation Act, 1833 (3 & 4 Will. 4, o. 27), a 9. As to the 
law on this point before the Act, see Doe d. Cock v. Danvers (1806), 7 East 
299, 320 ; Bushhy v. Dixon (1824), 3 B. & C. 298, 307 ; Hovenden v. Anneslei 
(Lord) (180(n, 2 Sch. & lief, 607, 624, 625; Taylor d. Aikyns y. Horde (n 51) 
X Burr. 60, H. L. ; 2 Smith, L. C., 11th ed., 689. 

(c) /.e., i-ent reserved ; see p. 107, ante. 

(a) See Agency Co. v. Short (1888), 13 App. Cas. 793, P. 0., and p. Ill 
anfa 

(e) See Law of Beal Property C/ommissioners’ First Eepoit, 1829, 47. 

(/} Chodwkk T. Broadwtod (1840), 3 Bear. 308, 316, 
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aoorued at the time of the first receipt o! rent by the wrongful bibot.4. 
claimant (^)« When Time 


243. The receipt of rent by a person other than the reversioner 
will not cause time to run unless the claim of such person is — •* 

wrongful and adverse to the rightful reversioner (h). So 2 a small 
part of the land out of which the rent under the lease issued is 
conveyed to another person, and the rent is never apportioned, 
and the whole of the rent is paid as before to the original rever* 


sioner, time does not begin to run against the person to whom 
the small part was conveyed until the lease expires (t). 

The words “wrongfully claiming” (k) refer not only to an Meaning of 
intentional and improper claim of the rent, but also to a claim 
made by mlotake, and to the case of any person not entitled 
who makes a claim to the rent against a person who is entitled. 

Thus if a person receives the rents of property to which he is 
entitled, but by mistake accounts for them to another person who 
is not entitled, the receipt of the rents by such other person is 
a receipt by a person “ wrongfully claiming ” to be entitled (1), 


244. If land is in the occupation of a sub-tenant, who pays the Sub-icssee, 
head rent to the superior landlord, but nothing is either received 
or paid by the mesne lessee, then, it seems, the receipt of rent 
by the superior landlord may be, though not necessarily, adverse 
to the title of the mesne lessee (7;i) ; and the claim of the mesne 
lessee w21 be barred unless it can be inferred that such payment 
was made under an arrangement between him and the sub- 
lessee (n). If the sub-lessee purchases the reversion in fee, but 
neither makes any payment of the rent due in respect of the 
underlease nor applies to the mesne lessee for the head rent, 
the statute will not run against the title of the mesne lessee (o). 


Sect. 5. — Entvy and Continual Claim, 

245. If land is in the possession of a trespasser, the rightful Eff^ of 
owner is barred at the end of twelve years, although he 
time to time during the twelve years have made entry on the land 
in assertion of his title, unless such entry amounts to a resumption 
of possession by the owner (p). 


in] sioansY, riooa {loooj, u a. y. a.. 

I. n, Eq. 674 (receipt of rent by widow entitled to jointure;. 

W {1892% 61 L. J. (ohO 352 Lon-i. “ 

(IMO), 4 0- B. 2 T R. 196 0. A., wberetli© dictum ot BiAOK- 

SO, wsp dis appro ved by the Irish Court of Appesl* 

Art. 1833 

TtT. ^ 
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246« No oontinoal or other elaim upon or near any land will 
preserve any right of making an entry or distressi or of brinj^ng 
an action (q). 

Sect. 6. — Possession by Co-owner or Relative of Owner, 

247. Where any one or more of several persons entitled to any 
land or rent as coparceners, joint tenants, or tenants in common 
have been in possession of the entirety, or more than his or their 
undivided share or shares, of such land or rent (r), for his or their 
own benefit, or for the benefit of any person or persons other than 
the person or persons entitled to the other share or shares of such 
land or rent, such possession is not deemed to have been the 
possession of such last-mentioned person or persons or any of 
them(«). So, for the purposes of the Eeal Property Limitation 
Acts, 1833 and 1874 (t), the possession of joint tenants, tenants in 
common, and coparceners is separate and is not the possession 
of the other joint tenants, and, without an actual ouster, one 
co-owner can bring ejectment against the other, and the other can 
defend his possession (u). 

If the person entitled to an undivided share in land is in exclusive 
possession of the whole land or of any part of it (r), whatever 
proportion such part may bear to the whole, the title of his com- 
panions to their undivided shares in such parts will be extinguished 
by such possession (a). 

So, also, if one co-owner receives the entirety of the rents (6) of 


Baiter v, Coembes (1850), 9 0. B. 714 ; Randall v. Stevens (1853), 2 E. & B. 641 ; 
Brassington y, Llewcllijn (IHoS)t 27 L. J. (BX.) 297; Allen v. England (1862), 
8 F. & F. 49 ; Thorp v. Facey (1866), 35 L. J. (o. P.) 349 ; FTomam v. Vanden- 
brands (1808), 17 W. E. 63; Soiling v. Broughton^ [1893] A. 0. 666, P. 0. As 
to trespass in general, see title Trespass. 

{q) Uoal Property Limitation Act, 1833 (3 & 4 Will. 4, o. 27), b. 11. As to the 
nature of a “ ountiiiual claim,” and as to the law before the Act, see 3 Bl. Com. 
175; Burton, Compendium of the Law of Beal Property, 8th ed., ss. 402, 403; 
Limitation Act, 1623 (21 Jao. 1, o. 16); stat. (1705) 4 & 5 Ann. o. 3, s. 16. 

(r) rent of inheritance ; see p. 107, ante. For the definition of ” land,” 
see p. 106, ants, 

(a) Real Property Limitation Act, 1833 (3 & 4 Will. 4, c. 27), s. 12. As to the 
law before the Act, see Burton, Compendium of the Law of Eeal Property, 
8th ed., Bs. 895, 398; Co. Litt. 174 a; Cole, Law and Practice in Ejectment, 
Part I., 0 . 1 ; Doe d. FisKar and Taglor v. Prosser (1774), 1 Cowp. 217 ; Doe 
d. flellinqsr. Bird (1809), 11 East, 49; Gullet/ ▼. Doe d. Taylerson (1840), 11 
Ad. & Bl. 1008 ; O'SuUivan^s Lessee v. M*Swiney (1841), Long. & T. 111. 

(<) 3 4 Will. 4, c. 27 ; 37 & 38 Viet c. 67. 

(a) This provision was retrospective (Galley v. Doe d. Taylerson, supra; see 
Ihe d. Holt V. Uorroeks (1834), 1 C^. Kir. 566). Ab to ejectment, see title 
Action, Vol. I., pp. 34, 46 ; and see title Landlord and I^nant, VoL XVHL, 
n. 558, note (s). As to the right of one tenant in common to Bue his co-tenant 
lor an account, see Henderson y. Eason (1846), 15 Sim. 303 ; Henderson y. Eason 
(1850), 17 a B. 701, Ex. Ch. 

(tj) Ex parte Hasell (1839), 3 Y. & 0. (BX.) 617; Weeks y. Birch (1893), 69 
L, T. 759 ; Stewart y. Conyngham (Marquis) (1851), 1 L Ch. E 534, 551 ; Rs 
Hands Estate (1871), 5 I. E Eq. 498 ; see Paine y. Ryder (1857), 24 Bmy. 151. 

(o) Tidhtdl y. James (1859), 29 L. J. (BX.) 91 ; explained in Murphy y. Murphy 
(1864), 15 L 0. L. E 205 ; Thornton y. France, [1807] 2 Q. B. 143, 0. jL ; 
aiyn T. HowtU, [1909] 1 Oh. 600. * 

(5) For the definition cd ” rent,” see p. 107, ante. 
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tbe property ^thopt aceounting to hts partner in title, the statute 
will run in laToar of the person so receiving the rents (c). 

248. After tli6 ststutorj psTiod, during which one co^owncr has 
had exclusive possession or receipt of rents of the entirety, has run 
out, a subsequent payment of rent or acknowledgment of title by 
the co-owner in possession to the other oo*owner cannot defeat the 
title which has l^en acquired (d). 

249. Where a younger brother or other relation of the person 
entitled as heir to the possession or receipt of the profits of any 
land or to the receipt of any rent enters into the possession or receipt 
thereof, such possession or receipt is not deemed to be that of the 
person entitled as heir (e). 

Sect. 7. — Acknowledgment of Title* 

Sttb-Seot. 1.— /n General, 

250. When any acknowledgment of the title of the person 
entitled to any land or rent has been given to him or his agent (/) 
in writing, signed by the person in possession or in receipt 
of the profits of such land or in receipt of such rent, the right of 
the person to whom the acknowledgment was given or anyone 
claiming though him is deemed to have first accrued at and not 
before the time at which the acknowledgment or the last of such 
acknowledgments, if more than one, was given (g) ; but an 
acknowledgment is of no effect after the prescribed period has 
run out (/t) • 


(c) Sanders v. Bandera (1881), 19 Ch. D. 373, 0. A. ; Burroughs v. M*Creighi 
(1814), 1 Jo. & Lat. 290 ; Re Hobbs, Hobbs y, Wade (1887), 36 Ch. D. 663 ; 
BoUing y. Hobday (1882). 31 W. E. 9. 

(cf) Be Hobbs, Hobbs v. Wade, supra ; compare Banders y, Sanders, supra 
(where payment in later years was hold to raise a presumption of payment in 
earlier years). 

(e) Beal Property Limitation Act, 1833 (3 & 4 Will. 4, c. 27), s. 13. As to the 
law before the Act, see Gilbert’s Tenures, 2nd ed., 24 ; Oo. Litt. 242 a; Page y, 
8elfhy{\0B0), Buller, Law of Nisi Prius, 100. The effect of the entry of a 
father or mother upon the land of an infant child is governed by entirely 
different pnnoiples and is not within this provision; boo Jones y, Jones (1847), 
16 M. & W. 699, 712, and p. 166, post, . 

(/) Admission to third parties is not sufficient ; see Beal Property Limitation 
A(^, 1833 (3 4 Will. 4, o. 27), s. 14. But an acknowledgment contained in 

an answer in Chancery in a suit in which the person entitled was plaintiff was 
held to be a ^od acknowledgment {Goode v. Job (1868), 28 L. J. (o. B.) 1). As 
to acknowled^ents in banluruptcy, see Hobson y. Burns (1849), 13 1. L. B. 
286, and pp. 80, 93, ante. In an action by an executor for use and occupation, 
a letter written by the defendant to the testator’s attorney after the testator’s 
death was admitted as an acknowledgment of the testator’s title {Fursdm y, 
Clogg (1842), 10 M. & W. 672 ; see Johnston v. BmUh, [1896] 2 L B. 82). 

(g) Property Limitation Act, 1833 (3 & 4 Will. 4, c. 27), s. 14, m which 
the word rent ” means rent as an inheritanoe ; see p. 107, ante. As to the effect 
of payment of rent as an inheritance, see p. 113, ante; of rent reserved, see 
p. 113, ante; of interest on a mortgi^, see p. 146, post, 

(h) Sanders y, Sanders, supra; Jos McClure and QarretCs (krdrad, [ 1899 ] 
1 L B. 226 ; Beal Property Limitation Act, 1833 (3 ft 4 Will 4, o. 27), 
s. 34. The opinion that the effect of giving an acknowledgment under 

s. 14, was immediately to set time running against the porson to whom it 
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261 The acknowledgment must be signed bjr the person in 
Acknow- possession, and therefore signature by m agent is insufficient (t); 
ledgment of but if a person signs the name of the principal by his direction and 
Title . in hig presence, such signature is sufficient, for in such case the 
of person signing must, it seems, be regarded not as the agent, but, as 
Mk&owiedg- it were, the hand or instrument of the principal himself (AO. 

Acknowledgment enures for the benefit of persons claiming under 
^ whom it is made (1 ) ; and an acknowledgment given by 
ment? ^ ft person in possession is binding on those claiming through 
him (w). 


Sitb-Sect. 2. — Whai ia Sufficient Acknowledgment. 


Acknowledg- 
ment in 
writing. 

Proof. 


252. An acknowledgment has no operation, unless it is in 
writing, but parol evidence of a lost written acknowledgment, or to 
explain such an acknowledgment, may be admissible (n). It is a 
question for the judge to decide whether a writing is such that 
it can be an admission of title, and therefore evidence to go to the 
jury at all (o). 


What is a 253. Any acknowledgment in writing is sufficient, if from it there 
ilc£io\vi«lg- fairly be implied an admission that the person to whom it is 

ment. given is the owner of the land in question. Thus a correspondence 

from which it appears that the person in possession claims to hold 
the property till certain accounts as to charges thereon to which 
he claims to be entitled are settled will be sufficient (p). So if in 
answer to a claim for rent the person in possession does not deny 
the title of the person entitled, but begs for forbearance, this may 
be sufficient (q). An admission by the person in possession that he 
holds the property as tenant of the person entitled is sufficient (r) ; 
and so is an offer to take a lease, although the offer was not 
accepted («). A covenant to pay a mortgage debt in a deed executed 
subsequently to and referring to the mortgage is an acknowledgment 
of the existence of the relation of mortgagor and mortgagee, and 


was given, even although it had not begun to run before (see Scott v. Nixon 
(1843), 3 Dr. & War. 388, per Sugden, L.O., at p. 404 ; Burroughe v. M^Oreight 
(1844), I Jo. St Lat. 290, 304), is not warranted hj the words of the statute. 

(i) Leg v. Peter (1858), 3 H. & N. 101 ; compare Lewis v. Thomas (1843), 3 
Hare, 26. 

{k) Dublin Corporation's Lessee v. Judge (1847), 11 L L. B. 8. For forms of 
acknowledgment, see Encyclopredia of Forms and Precedents, VoL L, pp. 193, 
195. 


(1) Beal Property Limitation Act, 1833 (3 St 4 Will. 4, o. 27), s. 14. 

Im) Ooode v. Job (1858), 28 L. J. (Q. B.) 1. 

(n) See oases cited in note (c), p. 60, ante; and see title Evidbnoe, VoL XITT., 
p. 518. 

(o) See p. 63, ante ; Doe d. Ourzon v. Edmmds (1840), 6 M. & W. 295 ; 
Sugdon on the Statutes relating to Beal Property, 2nd ed., 67; compare 
Incorporated Bocieig in Dublin for Promoting English ProtestarU Behools in 
Irelafid v. Bichards (1841), 1 Dr. & War. 258, 290. 

( p) Incorporated Societg in Dublin for Promoting English Profesfonf Behools tn 
Ireland v. Bichards, supra. 

(g) Fursdon v. Clogg (1842), 10 M. St W. 572. 

M Goods v. Job, supra. 

(a) Dublin Corporation's Lessee ?• Judge, supra; ooxnpaxe Doe d. Cunon v. 
Eamonie, supra. 
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therefore of the mortgagee’s title (t). An acknowledgment made 
within twelve years of action admitting that the person Mniming 
the property had a title more than twelve years before action is 
not sufficient, as it is quite consistent with the non-existence of the 
title at the time when the acknowledgment was made (a). But 
an acknowledgment within the twelve years admitting that the 
person claiming had a title at a time within the twelve years, 
although not expressly admitting title at the time when the acknow- 
ledgment is made, is, it seems, sufficient An admission that a 
person has recovered judgment in an action of ejectment is not an 
admission of title, for it is quite consistent with an assertion that 
the judgment in ejectment was wrong and that the person had no 
title at all (b). 


Shot. 8. — Disabilities. 

254. If at the time at which the right of any person to make an 
entry or distress or to bring an action to recover any land or rent(c) 
has first accrued as defined in the Beal Property Limitation Acts, 
1833 and 1874(d), such person is either an infant or of unsound 
mind (e), then he or the persons claiming through him may, 
although the statutory period applicable in other cases has expired, 
take such proceedings at any time within six years next after the 
time at which he ceases to be under any such disability or dies, 
whichever of these two events first happens (/). 

255. Coverture is not a disability so far as regards the real estate 
of women married since the 3lBt December, 1882, and so far as 
regards the real estate of women married on or before that date, 
whose title accrues after that date (g). But as regards the interests of 
a husband and wife in the wife’s property, when the marriage took 
place and the wife’s title to the property accrued before the 
Ist January, 1883, coverture is a disability within the above 
provisions (h). 


i t) Jayne v. Hughes (1864), 10 Exch. 480. 
a) Hobson v, liiirus (1849), 13 I. L. K. 286. 
h) See Hobson v. Burns ^ supra. 

c) For the definitions of “ land ” and “rent,” see pp. 106, 107, ante. 
c/) 3 & 4 Will. 4, c. 27, ss. 3, 4, 7, 8, 9, 14 ; 37 & 38 Viet. c. 67, ss. 1, 2 ; see 
pp. 110 — 129, ante. 

(e) As to coverture, see the text, in/ra. Absence beyond the seas ceased to 
be a disability on 1st January, 1879, when the Beal Property Limitation Act, 
1874 (37 & 38 Viet. c. 67), came into operation {ibid., ss. 4, 12). 

(/) Beal Property Limitation Act, 1874 (37 & 38 Viet. c. 67), s. 3; see 
Devine v. Holloway (18C1), 14 Moo. P. C. 0. 290, decided under the correspond- 
ing provision of the Beal Property Limitation Act, 1833 (3 & 4 Will. 4, c. 27), 
16. The provisions of the ]^al Property Limitation Act, 1874 (37 & 38 Viot. 
c. 6), as to disabilities have no appheation to an action for tho redemption 
of a mortgage {Kinsman v. Rouse (1881), 17 (?h. D. 101, 107 ; and see title 
MonroAO^. 

(^) Married Women’s Property Act, 1882 (45 & 40 Viet, c, 75), ss. 1, 6, 12; 
see Lowe v. Fox (1886), 15 Q. B. D. 667, 0. A. ; p. 56, ante; and title Husbaitd 
AND WlVB, Vol. XVI., pp. 321 el seg., 453 et seq. 

{h) Beal Property Limitation Act, 1874 (37 & 38 Viet. c. 67), s. 3; see 
Kennedy v. Lym (1886), 16 Q. B. D. 491, 498; HounseU v. Dunning , [1902] 
1 Gh. 512. 
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266. If, before one disability ceases, another supetyenes, time 
will not run against the person entitled to land until the last of 
such disabilities is removed (i)- But no proceeding can be taken 
by any such person or by any person claiming under him except 
within thirty years after the accrual of the right of such person, 
although he may have remained under one or more of such dis- 
abilities for the whole of such thirty years, or although the term 
of six years from the time at which he ceased to be under any such 
disability or has died may not have expired (k). 

If a person is under any of these disabilities when his right 
accrues, and dies without having ceased to be under such dis* 
ability, no time to take proceedings, beyond the expiration of 
the statutory period after the accrual of the right to such person, is 
allowed by reason of the disability of any other person (1), 

When time has once begun to run, it will not be stopped by the 
occurring of a subsequent disability (»i). Thus a remainderman, 
even if he is under disability when his remainder falls into posses- 
sion (n), is barred at the same time as the tenant in tail would 
have been barred (o), had he lived. 

267. The right to bring an action to recover quit-rents is 
deemed to accrue not when default is made in payment, but when 
the last payment is made (p). The efiect of this is in some cases 
to make the provisions as to disabilities practically nugatory, 
for a person may not be under disability when the last payment 
is made, but may be under disability when the next day of payment 
arrives ; in such case time will begin to run against the person’s 
right from the last payment, and the supervening disability afi’ords 
him no protection, although no right of action accrued until he 
came under disability (q), 

268. If land descends to two coparceners, one of whom is under 
disability but the other is not, the disability of one does not preserve 
the title of the other after the expiration of the statutory period, 
and if the one not under disability does not enter within that 
period, he or she is barred (r). 


(») PtfrrtnvB v. KllUnn (1871), L. B. 6 Exch. 128. See 1 Hayos, Introduction 
to Oonveyauclug, 6lh ed., 240 ; lie Dane's Estate (1871), ALE. £q. 498 ; and 
p. 57, ante, 

{k) Koul Property Limitation Act, 1874 (37 & 38 Yict. o. 67), s. 5; see 
Hounseli y* Dunning, [liK)2] 1 Ch. 512; and p. 105, ante, 

(l) Keal Property Limitation Act. 1833 (3 & 4 Will. 4, c. 27), s. 18, at 
altered by the ileal Pmpei-ty limitation Act, 1874 (37 & 38 Viet c. 57), 8. 9. 

(m) Murray v. Watkms (1890) 62 L. T. 796. 

(n) Murray v, WaikinSt supra / Garner r. Wingrove, [1905] 2 Ch. 233 ; and 
see p. 137, post. 

(o) See p. 135, post 

(p) Beal Property limitation Act, 1833 (3 & 4 Will. 4, o. 27), a 3; see 
p. 1 13, ante; Owen v. Df Bmuvoir (1847), 16 M. W. 547 ; sub nom. De Beauvoir 
V. 0%pm (I860), 5 Exch. 166, Ex. Ch., 

( 9 ) Owm y. De Heaut'oir, supra, ;>er Parke. B., at p. 667 ; De Beauvoir y. 
tiipra, prr Pattbson, J., at p. 182; compare ^gden on the Statutes 
relatinff to Vtmd I^perty, 2nd ed., 71. 

(rl See Btte d. Lnngcbm v. B^twUton (1810), 2 Taunt 441, decided under the 
Limitation Aot 10*23 (21 Jac. 1, a 16), a 2 (new repealed). As to eetetes in 
eoparcenary, see ti^e max Peovxrtt awd Obattels Hsax. 



Pabt V, — Lakb or Bent. 


188 


259. If the person to whom a signed acknowledgment of title is 
given is then under disability, he has, it seems, the same extension 
of time for taking proceedings after the cessation of the disability 
as if his right had accrued when the acknowledgment was 
given («) 

260* If a father or mother is in possession of laud belonging 
to an infant child, the parent will, in ordinary circumstances, be 
presumed to have entered on it as the guardian or bailiff of the 
infant, and such possession during the infancy is one on which the 
statute will not operate (a). The entry on and possession of 
an infant’s land by some person other than the father or mother 
may make the same rule applicable to such entry and possession (h). 
Where the person so held to be guardian or bailiff continues in 
possession after the infancy has ceased, he is supposed to continue 
in possession in the same capacity as before, unless something is 
done to change the character of the possession, and the statute will 
not run even after the infancy has ceased, until such character 
is changed (c). 

Sect. 9. — Estates Tail 

261. Where the prescribed period has run out against a tenant 
in tail during his life, the right of all persons whom he might have 
barred by any act of his own is barred by the effluxion of time against 
himself (d). Where the prescribed period has begun to run against 
a tenant in tail in his lifetime, but he has died before the com- 
pletion of the prescribed period, the effect as against all whom he 
might have barred by an act of his own is the same as if they, whether 
issue in tail or remaindermen, had claimed through him as heir (e). 
These provisions affect both issue (/) and remaindermen. 


(e) Beal Property Limitation Act, 1874 (37 & 38 Viet. c. 57), s. 3. 

(a) Thomas v. Thomas (1855), 2 K. & J. 79; Re Huhbs, Hobbs v. Trade(1887), 
86 Cn. D. 553 ; Mu/hem v, Votiau (1883), 17 L L. T. 74 ; compare M^Cormttek v. 
Courtney^ [1895] 2 L B. 97 ; lie Maguire's and McClelland's Vontraett [1907] I 
I. B. 393, C. A. 

(5) Pefly V. Bascombe (1863), 4 Giff. 390; Nanney v. Williams (1856), 22 Beav. 
452; Howard v. Shrrwsbary {Bari) (1874), L. B. 17 Eq. 378, 397 ; Lambert v, 
Browne (1870), 5 I. B. C. L. 218 ; Qntnton v. Frith (1868), 2 I. 11. Eq. 396 Ah 
to I he guardiunship of infants, see title Infants and Cixildben, Vol. XVII,, 
pp. 121 et sei/.t 131 el teq 

(c) Re IJohbSt IJobhs v. Wade, supra; Wall v. Stanwick (1887), 34 Ch. D. 763 ; 
Tinker v. lit dwell (1893), 69 L. T. 591 ; Mulhern v. Dorian, supra, 
id) Beal l^«»perty Limitation Act, 1833 (3 & 4 Will. 4, c. 27), s. 21 ; Austin ▼. 
Llewtllyn (1853^ 9 Exch. 276; see Tolson v. Kaye (1822), 3 Prod. & Bing. 217; 
Doe d. Smith v. Pihe (1832), 3 B. & Ad. 738 (decided under the Limitation Act, 
1623 (21 Jac. 1, c. 16), s. 1 (now repenled)) ; Murray v. Watkins (1890), 62 L. T. 
796. In the ^al Property Limitation Act, 1833 (3 4 Will. 4, c. 27), s. 21, 

the word *'ban'ed*’ is used in two senses: at the beginning of the section it 
is used of the operation of the statute in barring a right of entry etc. ; at the 
close of the section it is used of the barring of an estate tail by a conveyance. 
As to tbe barring of an estate tail by a deed, see title Beal Pboferty AND 
Chattels Beal. 

(e) Beal Property Limitation Act, 1833 (3 & 4 WilL 4, o* 27)» s. 22; doodall 
T. Skerruti (1865). 3 Drew. 216. 

(/) By issue is meant all the issue of tbe tenant in tail claiming per 
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262« A conveyance in fee by a tenant in taili o&evwiae tfiati by 
deed duly enrolled 0/). 1-as the effect o! giving to ttie pprantee a base 
fee subject to be defeated by the entry of the issue in tail (ft). In 
such case the right of toe issue in tail accrues upon the death 
of the tenant in tail who executed the conveyance, and time 
begins to run against them and all remaindermen from such 
death (t). So if possission is enjoyed under such deed for more 
than twelve years, the right of the issue is not barred during 
the life of the grantor; the case is the same as if the tenant in 
tail had merely granted away his life estate (A). 

263* Where a tenant in tail in remainder has executed an 
assurance which would have barred all remaindermen, if he had at 
the time of its execution been tenant in tail in possession, all the 
remaindermen are barred at the end of twelve years from the first 
time at which such tenant in tail or some person claiming under 
the entail would have been entitled in possession to the same 
estate tail (Q. This provision only applies to assurances which 
though ineffectual to bar the remaindermen are effectual to bar the 
issue in tail (m). If a tenant for life having an estate tail in 
remainder after other life estates makes a conveyance in fee 
simple, time does not begin to run until the estate tskil falls into 
possession (n). 

Possession also must be taken by virtue of the assurance; 
and possession under the assurance will not begin to have any 
effect until the time arrives at which the tenant in tail who 
executed the assurance, or some person claiming under the 
entail, would have been entitled in possession to the same estate 
tail (o). 


formam doni and capable of inheriting under the entail, whether issue of the 
tenant in toil against whom time has begun to run or not, and, as regards issue 
in tail, soe also the inteipretation clause of the Beal Pro^rty limitation Act, 
1833 (3 & 4 Will. 4, c. *27), s. 1, where ** person through whom another person is* 
said to claim ** means, inter edioe, ** issue in tail ** ; see also Cannon v. EiminyUm 
(1852), 12 0. B. 1, 16 ; Murray v. Watlcine (1890), 62 L. T. 796. 

(g) Under the Finos and Beooyeries Act, 1833 (3 & 4 Will. 4, o. 74) ; see title 
Real Puopeuty akd Chattels Beal. 

(A) Sec Doe d. Daniel y. Woodroffe (1849), 2 H. L, Cos. 811, 829 ; Cannon y. 
Riminuton, supra, at pp. 12, 17 ; Morgan y. Morgan (1870), L. B. 10 Eq.99. 

(i) Beal Pronerty Limitation Act, 1833 (3 & 4 Will. 4, c. 27), ss. 21, 22; 
see Cannon v. kimingUm^ supra ; Rimington y. Cannon (1852), 12 C. B. 18, 34, 
Ex. Ch. ; Murray y. Watkins, supra, 

(k) Morgan y. Morgan, supra, 

{l) Beal Property Limitation Act, 1874 (37 & 38 Viet c. 67), s. 6, which 
has taken the nlace of the Beal Property Limitation Act, 1833 (3 & 4 Will. 4, 
0 . 27), 8. 23. Both proyisions seem to haye especial reference to assurances to 
be executed under Uie Fines and Beooyeries Act, 1833 (3 & 4 Will. 4, c. 74), 
which was passed in the same session as hut after the Be^ Property Liimtation 
Act 1333 (3 ft 4 WilL 4, c. 27); see 1 Ha^es, Introduction to Coiiyeyaucing, 
5th ed., 264 ; Bogden on the Statutes relating to Beal Property, 2nd ecL, 98 ; 
Anderson y. Anderson (1861), 30 Beay. 209 ; Fenny y. Allen (1867), 7 De G. 
M. ft 0.409, 426. 

(m) See Fenny y. Alien, eupra ; Morgan v. Morgan, swpra. 

(n) Mills y. Ootp^ (1675), L. B. 20 £q. 692. 

(o) lUd, 
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98i. U fto estate tail is made inalienable by Act of Parliament Skt. 9. 
tiu; Betd Property Limitation Acts, 1838 (jj) and 1874 (g), have Estates 
no Bppliea^n(r). TaiL 

365. The provisions with respect to acknowledgments of title (») inaii^i* 
and disabilities (t) apply to all cases which come under the 
Beal Property Limitation Act, 1838 (p), as. 21, 22. Bat the Beal Application of 
Propwty Limitation Act, 1874 (a), s. 6, extinguishes the title of 
remaindermen at the end of twelve years from the moment when ledgmentmd 
time has begun to run under that provision, and makes no pro* 
vision for acknowledgments or disabilities; therefore no disability 
existing in the person of a remainderman, and no acknowledg- 
ment made to him, even if, at the time of such disability or 
acknowledgment his right to recover the property has accrued, 
prevents or delays the operation of that provision in extinguish- 
ing his title (b). 

Sect. 10. — Equitable Rights to Real Property. 

266. Subject to exceptions in the case of trusts (c), concealed Limitationa 
fraud (d), and acquiescence (e), every remedy in equity for the 
recovery of land or rent is in the same position as if it were a 
remedy at law, not only as to the period of limitation, but also 
as to the time at which the right to sue is deemed to have 
accrued, and as to all exceptions on the grounds of disability or 
otherwise (/). Thus a proceeding to recover title-deeds (g), or an 


(p) S&4 Will. 4, 0. 27. 

M 37 A 38 Viet. c. 67. 

(r) Ab^avennn {Earl) v. Brace (1872), L. R. 7 Exch. 146 j see Brighton 
Corporation v. Brighton Ouardian$ (1880), 6 0. P. D, 368. A rovorsion to the 
Crown expectant on the determination of an estate toil granted by the Crown to 
a subject for services cannot be barred (Pines and Bccovcries Act, 1833 (3 & 4 
Will. 4, c. 74), s. 18 ; stat. (1642>3) 34 & 35 Hen. 8, c. 20, s. 2 ; Bobinaon v. Oijfard, 
[1903] 1 Ch. 865). To such a reversion the Heal Propcity Idmitution Acts, 1833 
(3 & 4 Will. 4, c. 27) and 1874 (37 & 38 Viet. o. 57), would have no application. 

(a) Heal Property Limitation Act, 1833 (3 & 4 will. 4, c. 27), s. 14 ; see p. 131, 
ante, 

(0 Beal Property Limitation i^ct, 1833 (3 & 4 Will. 4, c. 27), s. 18; Beal 
Property Limitation Act, 1874 (37 & 38 Vict. c. 57), ss. 3, 5; see p. 133, ante. 

(а) 37 & 38 Vict. c. 57 ; see p. 136, ante. This provision contains no refer- 
ence to the other sections of the Beul Property limitation Acts, 1833 (3^4 
Will. 4, 0 . 27) and 1874 (37 & 38 Vict. c. 57), such os is found in the ^al Property 
Limitation Act, 1874 (37 & 38 Vict. c. 57), ss. 21, 22. 

(б) As to the effect of a tenant in tail, who is under no disability when he 

becomes entitled in possession, afterwards coming under disability, see Murray 
V. Watkine (1890), 62 L. T. 796 ; Beal Property Limitation Act, 1833 (3 4 

Will. 4, 0. 27), B. 22 ; and compare p. 134, ante. 

i c) Seep. 139, post. 
cQ See p. 143, poai. 
e) See p. 144, ante. 

f) See Hickav. Sallitt (1851), 3 Do 0. M. & O. 782, 0. A.; Thompamy. 
Simpeon (1841), 1 Dr. A War. 459, 489; St. Mary Magdalm Colkgtt Oxford 
V. A.^0. (1857), 6 H. L.Cas. 189, 215. The Beal Property Limitation Act, 1833 
(3 & 4 Will. 4, 0. 27), s. 24, applies Uie limitations set out in ihid.g ss. 1 — ^23, to 
suits in equity. The Beal Property limitation Act, 1874 (37 & «38 Vict. o. 57), 
expressly applies to proceedings in equity ; and see title Equity, VoL XIII., 
p. 175. As to an action of foreclosure of a mortgage of an advowson in gross, 
see p. 173, posf, and to an action for an assignment of dower, see p. 107, omU. 

(sf) WelU {Jhan and Chapter) r. Boddinytan (1845), 2 OolL 73. 
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action on an equitable title for partition (h) or a toreolosure 
action ({) will be barred after twelve years. 

If a tenant for life commits equitable waste, the waste is in 
effect an abstraction of part of the inheritance, and an action by 
a remainderman in tail against the personal representatives of 
the tenant for life is barred at the end of twelve years, and 
time begins to run from the death of the tenant for life (k). If 
legal waste, for instance felling timber by a person impeachable for 
waste, is committed, the remainderman’s remedy, both at law and 
in equity, is barred at the end of six years from the felling of the 
timber (1). But if the tenant for life is also entitled to the next 
estate of inheritance in remainder, time runs only from his death, 
and at the end of six years from such death every remainderman 
is barred of his remedy, although his estate may not have fallen 
into possession within that period (wi). 

Even in cases of waste where time does not begin to run against 
the remainderman till the death of the tenant for life, if the 
remainderman acquiesces before that event in the commission of 
the waste, he may prejudice his remedy in equity (n). But to 
produce such result there must be something more than mere 
non-interference by the remainderman (o). 

267. Charities are within the general provisions as to limita- 
tion (p), subject to the exception in the case of express trusts (q). 

268. If the claim of a trustee is barred by lapse of time, the 
right of any cesim qve trust who is entitled in possession is also 
barred (r). If the whole fee simple estate in land is vested 
in trustees upon trusts under which the persons interested take 


(h) Thyrnton v. France, [1897] 2 Q. B. 143, 158, C. A. 

(») PiKjh V. Heath 7 App. Cas. 236 ; Uarlock v. A«7/6crr?/ (1882), 19 

Cb. D. 639, C. A. ; and weo p. 146, post; but the provisions ns to disabilities (see 
p. 133, ante) are not applicable to a redemption action IKiaainan v. House f 1881b 
17 Oh. D. 104, 107). ^ ^ 

(A-) Beal Property Limitation Act, 1833 (3 & 4 Will. 4, c. 27), s. 24 ; Leeds 
U)uke) V. Amherst {Earl'S (1846), 2 Ph, 117 ; see Dashwood v. Mai/niac, [1891] 3 
Oh. 306, 386, C. A. As to equitable waste, see title SKTTLEidEKTS. As to 
waste by tenants for years, see title Landlord and Tenant, Vol. XVIII.. 
pp. 430, 496 ct eeq. 


(0 Limitation Act, 1623 (21 Jac, 1, c. 16), s. 3 ; see p. 61, ante ; and see Higgin- 
botham V. Hawkins (1872), 7 Ch. App. 676; Denys v. Shuvkhuryh (1840), 4 Y. & 
C. (EX.) 42; Heagram v. Knight (1667), 2 Ch. App. 628; bimpson v. bimpson 
(1879), 3 L. R. It. 308. 

(m) Birch- Wolfe v. Birch (1870), L. B. 9 Eq. 683; see Bagot v. Bagot, Legge 
V. Legge (1863), 32 Benv. 609 ; Gent v. Harrism (1869), John. 617 ; L^njondts v. 
Norton (1877), 6 Ch. B. 139 ; Craig, Bights and Liabilities as to Trees and 
Woods, 132, 146, 167. 

(n) Harcourt v. WhiU (1860), 28 Beav. 303 ; Browne v. Craw (1861), 14 Beav. 
106 ; Life Association of bcoUund v. Biddal, Cooper v, Greene (1861), 3 Do O. F. 
(k J. 68, 0. A. 

.J**) Association of Scotland v. Siddal, Cooper v. Greene, supra: Leeds 
{Duke) V. Amh€r*t {Earl), suvrom 
(p) See title Chaeitibs, Voi IV., p. 204. 

Iq) See p. 142, jtosi, 

2 Bq- A^hr. ^79; Emmdm v. AimeOm 
^ *** ^*^**‘*"* r»i>u-orth, [1900] A. 0, 
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in flnccession by way o! remainder, and a mere trespasser, not 
claiming through any conveyance and not having notice of the 
equities affecting the land, gains possession, it seems that when the 
trustees are barred by dispossession for twelve years, all the ceituu 
que truBtent out of possession are barred also, their title being depen- 
dent on that of the trustees fs). In such a case, in the absence of any 
special circumstance, the cestuia que tmatent have no direct equity 
against the trespasser, their only remedy against him being qect- 
ment in the name of their trustees, or ejectment in their own 
name in an action in which the trustees are made defendants as 
well as the trespasser. The cestui e que trustent in such a case would 
also have a remedy against the trustee in an action for breach of 
trust, but such an action would be barred at the expiration of six 
years from the time when the cestuis que trustent became entitled in 
possession or ceased to be under disability {a). 

If a trespasser who has notice of the equities to which the land is 
subject acquires, as against a trustee, a title to land by the opera- 
tion of the statute, he holds subject to the equities, and the cestuis 
que trustent in such a case have an independent remedy against 
the trespasser, and time will not run against them until their 
estate becomes an estate in possession or they are free from 
disabilities {b), 

269. Where the court during the pendency of an action is in 
possession of property by a receiver, that possession enures for the 
benefit of the party to the action ultimately declared to be entitled, 
so that during such possession time will run against, but not in 
favour of, a person who is a stranger to the suit (c). 

270. If a trustee who has received rents of property comes into 
court and asks for an account, mere lapse of time does not deprive 
him of his right to have his rights and liabilities as an accounting 
party ascertained {d). 

Sect. 11. — Express Trusts affecting Beal Property. 

271. In the case of persons claiming under express trusts, lapse 
of time is unimportant in all cases between the cestui que trust and 
the trustee, or any person claiming through him otherwise than for 
value, so long as the trustee or the person so claiming through him 


{sSBarcroft v. 3ffirj?Ay, [1896] 1 I. B. 690; Cooper v. (1866), 18 

It. Jur. 24; Quinton v. Frith (1868), 2 L E. Eq. 396, 416; Lewin, I^w of 
Trusts, 11th ed., 1087 ; but see WiUiams ▼. Papworth, [1900] A. 0. 663, P. 0. 

(a) Trustee Act, 1888 (51 & 62 Viet. o. 69), s. 8 ; see p. 161, post 
. (6) Scott V. Scc^t (1864), 4 H. L. Cos. 1065. As to a pur^aser who buys 
under a title less than forty years being affected with notice, see titles Equitt, 
Vol. Xm., pp. 100 et seq. ; Landlobd and Tenant, Vol. XVIII., p. 690 ; 
flATTg OF Land. 

(c) Wrixm v. Vize (1842), 8 Dr. & War. 104, 123; BarrUtm t. Duigmn 
(1842), 2 Dr. & War. 298; Hunt v. Bateman {WW), 10 L Eq. &. 360, 378; 
Oroome v. Slake (1888), 8 L 0. L. B. 428, Eol. (m. ; Be Btitiei^tBBate(\WB), 18 
1. cat. B. 483; A StoMe Eetate, [1806] 1 L B. 191, 0. A. But a. to M 
aoknowtodgment by the reoeiTer, we« Betmeu t. To3A (1678), 26 W. B. 802. 

▼. Varodff (1870), L. B. 3 F. 0. 811. 
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retains the property (e). The possession of the trustee is in effect 
deemed to be the possession of the cestui que trust (/). So lon^ as 
a trustee receives the rents of an estate, time does not run agamst 
the cestui que trusty even though the tru^ee accounts for the rents to 
«, person not entitled (g). 

If property passes by the death of the trustee to his legal repre- 
sentative (A), or passes to a volunteer on conveyance (i), the right 
of the cestui que trust is preserved, and time does not run against 
that right, so that, however long such a representative or volunteer 
holds the property with or without knowledge of the trust, he 
will be liable, at any time, to an action to recover the inheritance 
and for an account of arrears of profits, provided there be no 
acquiescence or laches on the part of the cestui que trust (k). 

272. If a trustee, having the legal estate in fee simple, conveys 
trust property to a purchaser for value without notice of the trust, the 
cestui que trust has, on general principles, no right in equity against 
such purchaser, and the right of the cestui que trust to the land is 
lost immediately on such conveyance (1). If, however, trust pro- 
perty has been conveyed to a purchaser for value with notice 
of the trust (m), the right of a cestui que trust, if a right to an 
estate in possession, to recover the property agamst such purchaser, 
or anyone claiming under him as a volunteer or with notice, will 
be barred in twelve years’ time from the conveyance (n), time 
running, it seems, not from the contract for the purchase by 
which the estate is transferred in equity, but from the actual 
legal conveyance (o). The cestui que tiiist, on the conveyance 
for value being made, is in the position of any equitable owner 
who has a remedy in equity, but has no express trust in his 
favour ; the time from which the statute begins to run depends 
on the nature of the equitable limitations, and so will not run 


(e) Beal Property Limitation Act, 183S (3 & 4 Will. 4, o. 27), s. 25 ; Law v. 
Bagwell, Evans v. Bagwell (1843), 4 Dr. & War. 398, 408. As to claims against a 
trustee for breach of trust when he has parted with the property, see p. 161, 

As to what are express trusts, see titles Equity, Vol. XIIl., p. 154; 
Trusts and Thusities. 

(/) Huntr* Bateman (1848), 10 1. Eq. E. 360, per Pennkfatheb, B., at 
p. 380. 

(</) Lister v. Bickford (1865J, 34 L. J. (cn.) 582; see Knight v. Bowyer 
(1858), 2 De O. & J. 421, C. A.; Christ's Hospital t. Chaiuger (1848), 1 
Mao. A 0. 460 ; East Btomhonse Urban Council ▼. WiUtivghhy Brothers, Ltd^ 
[1902] 2 K. B. 318. As to the effect of possession by the cestui que trust, see 
p. 138, ante* 

(h) Salter v. Cavnnagk (1838), 1 Dr. & Wal. 668 ; Smith v. Smith (1876), 
1 L. B. Ir. 206, 0. A. ; Patrick v. Simpson (1889), 24 Q. B. D. 128. 

(f) See Sturgis v. Morse (1858), 3 De Q. & J. 1. 0. A. 

(k) As to acquiescence and laches, see title Equity, YoL XIIL, pp. 166 d 
seq*, 168 et seg, 

U) See titles Sale of Land ; Trusts and Trustees ; and p. 138, atife. 

(m)As to purcha«*er8 for value b«dng affected by notice, see titles Equitt, 
Vol. XIII., pp, 76, 86 ; Salk of Land. 

(fi) Beal Ihoperty limittition Act, 1833 (3 A 4 Will. 4. o. 27), s. 25. 

(oj A,»0* V. EUaf (1844), 4 Har*«, 147. As to a settlement tty a trustee of 
the trust property in a marriage i>ettlement, see Petrr v. Petre (1853), 1 Drew. 
371, 397. As to the m^'aning of purchaser in the Beal Property Limitation 
Act, 1833 (3 A 4 WiU. 4, o. 27), s. 25, see Smith r. Smith (1876), 1 L. B. Ir, 
206» 0. A. ; A.-a. v. Davie (1870), 18 W. B. 1132. 
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ftS A£|8insl pftFti68 OQtitlod in rsuifiinddr or undor dis&bility until swr, ii. 
the remainder becomes an estate in possession or, in case of 
disability, until the parties under disability cease to be so or the Trusts 
period of thirty yesurs has expired from the accrual of the right (p). effecting 

273 . If an annuity is charged on land on an express trust, and 

the land remains in the hands of the trustee, the annuity is . — 

a rent ” within the interpretation clause of the Eeal Property 
Limitation Act, 1883 (q), and is not ”a sum of money or legacy land^ar«d 
charged upon or payable out of land” within the meaning of the 
Eeal Property Limitation Act, 1874 (r), s. 10. If no payment in 
respect of such annuity is made for more than twelve years the 
annuity is not extinguished (s) ; but the Eeal Property Limitation 
Act, 1874 (r), s. 10, applies to the arrears, and no distress or ac tion 
can, it seems, be brought to recover any arrears, or at least not 
more than six years’ arrears (t). 

A devise to a person beneficially, subject to an annuity or other DoTiie or 
series of periodical payments, does not create an express trust, so as conveyance 
to except the case from the operation of the statute (a) ; nor does a 
conveyance of land to a person beneficially, subject to such a 
charge, when the grantee covenants with the grantor to pay the 
annuity (6). But such a trust is created when land is devised to 
trustees, subject to a charge of annuities, in trust to convey in strict 
settlement (c). 

274 . Lapse of time as between a trustee and a cestui que U'ust Exprcw 
is only unimportant in cases of express trusts of land or rent (d), 

that is, cases where such land or rent is vested in trustees on trust, 
either declared in express terms by a deed, will, or other written 
instrument, or else stated in such language that, by the rules of 
construction put on that language by courts of equity, the legal estate 


(p) Thompson ▼. Simpson (1841), 1 Dr. & War. 469, 489 ; St, Mary Magdalen 
Cdhge, Oxfi»rd v. A,-G, (1867), 6 H. L. Cas. 189, 216; see Lewin, Law 
of Trusts, 11th ed., 1100; and as to the period of thirty years, see p. 134, 
ante. 


( 9 ) 3 & 4 Will, 4, c. 27 ; see p. 107, ante, 

M 37 & 38 Viet. c. 67 ; see p. 82, ante, 

( 3 ) Eeal Property Limitation Act, 1833 (3 4 Will. 4, c. 27), s. 26 ; see the 

text, mpra, 

(t) See p. 97, ante; and see Hughes v. Coles (1884), 27 Ch. D. 231 ; Dower v. 
(1886). 16 L. E. Ir. 264; He Nugent's Trusts (1885), 19 L. E. Ir. 140; 
Be BdUm's Edaie, [1894] 1 1 E. 637 ; compare Be Drake's Kstate, [1909] * 
L B. 136, 0. A. As to the Eeal Property Limitation Act, 1874 (37 & 38 
Viet. 0 . 67), B. 10, which deals with money charged on land, see p. 82, 


(a) SeeFrancU v. Orover (1846), 5 Hare, 39; Hunt v. Bateman (1848), 10 
I. Eq. B. 360; Jacqvat v. Joicquet (1859), 27 Boay. 332; Dickenson v. TtasdaU 
(1862), 1 De G. J. & Sm. 62. 

(h) Harrisem v. Duiptan (1842), 2 Dr. & Wa^ 296 
8 Dr. & War. 488; Many ▼. VDta (1859), 10 I. R 22 ; TWn v. 
v)ood (1877), a Aon. Ou. 216 ; Cunningham r. (1878), 3 App. 9U. 

(e) Charitable Ihmations Commissioners v. Wyhranis (1846), 7 X. Jilq. ^ 
580: Huahm v. OWm. rupra; Be Nugenfs Trusts, supra. But as to 
eSeet of^ie Beal PlropertyLinutation Act, 1874 (37 & 38 Vxet c. 67), •« 10, 


Bep.82, aiile. 

(a) For the definition of 


rent,*’ see p. 107, ante. 
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im. 11. is Tested in the trustees and the beneficial estate in another (e). 
Bipress The existence of a constructive trust does not prevent time from 
Trusts running ; thus a person who has been in possession of land as a 
affecting constructive trustee for more than twelve years may set up the 
f. statute against the person who, but for the lapse of time, would be 

rrop^. the rightful owner (/). 

Obaritiei. 275. Although a mere gift direct to a charity creates no express 
trust (g), land or rent may be granted or devised in such a way as 
to create an express trust in favour of a charity. In such a case, 
so long as the property is in the power of those on whom the duty 
is cast of dealing with it for the purposes of the charity, the rights 
of the parties entitled to the benefit of the charity are preserved 
from the effect of lapse of time (h). 

TnipMserin If a trespasser, or a person who claims independently of the 

SSSiS'iand^ right of the charity, gets into possession, time will run against 
’ the title of the charity just as it would against any cestui que trust 
entitled under an express trust, if the trustees were out of possession 
and the property held by a stranger (i). 

276. If the trustees of the charity property demise it by a lease 
reserving rent and the rent has been regularly paid, the right of 
the persons entitled to the benefit of the charity to upset the lease 
is barred at the end of twelve years from the time when it was 
granted (/c). If a charity makes a lease of land which is void 


(e) Hunt V. Bateman fl648), 10 L Eq. E. 360; Drummond y, Sant (1871), 
L. E. 6 Q. B. 763 ; Dawktna v. Penrhyn (Lord) (1878), 4 App. Cas. 61 ; Cunning- 
ham V. Foot (1878), 3 App. Cas. 974 ; Re Nuyenvs TruaU (1885), 19 L, E. Ir. 140; 
Price V. Philiipa (1894), 13 E. 191 ; Roch^oucauld v. Bountead, [1897] 1 Ch. 196, 
0. A. ; Re Mtmtalt'a {Farl) Estate^ [1909] 1 I. E. 390 ; Re Drake e Estate^ [1909] 1 
L K. 136, C. A. ; Life Aa&ociation of Scotland v. Siddalt Cooper v. Qreene (1861), 
3 D© G. F. & J. 68, 0. A. ; Soar v. Aehwellt [1893] 2 Q. B. 390, C. A. ; Smith 
▼. Smith (1876), 1 L. E. Ir. 206, 0. A. ; Salter v. Cavahogh (1838). 1 Dr. & Wal. 
668 ; Patrick y. Simpeon (1889), 24 Q. B. D. 128 ; Nugent y. Nugent (1884), 15 
L. E. Ir. 321; Mathew y. Uriee (1851), 14 Beay. 341. As to oonstructiy© 
trusts, BOO titles Equity, Yol. XIIJ., pp. 154 et ; Trusts akb Trustees. 
As to the admission of eztrinsio ©yidenoe in construing them, se© title EvmBNOE, 
Yol. XIII., p. 567. 

(/) Petre y. Petre (1853), 1 Drew. 371, 393; see Hendegrwn v. Atkins 
(^1859), 28 L. J. (OB.) 913 ; Sands to Thompson (1883), 22 Ch. D. 614 ; Re Dane's 
Estate (1871), 5 I. E Eq. 498 ; Churcher y. Martin (1889), 42 Ch. D. 312 ; Re 
Laept Royal General Theatrical Fund Assodation v. Kydd, [1899] 2 Ch. 149; 
Yardley y. Holland (1875), L. E. 20 Eq. 428; Mason y. Browlhent (1863), 33 
Beay. 296; Locking y. Parker (1872), 8 Ch. App. 30; Re Alison^ Johnson y. 
Mvunsey (1879), 11 Ch. D. 284, 0. A ; Chapman v. Corpe (1879), 41 L. T. 22. 

(p) Charitable Donations Commissioners y. Wybrants (1845;, 7 I. Eq. E. 
580; St Mary Magdalen College^ Oxford v. A.-G. (1857), 6 H. L. Cas. 189; 
compare Re Drake's Estate^ [1909] 1 1. B. 136, 0. A See, generally, title 
OBARtnxs, YoL lY., pp. 204 et seq, 

(5) Charitable Dmatione Commtesioners v. Wyhrante^ supra ; A.*G. v. Persse 
(18^2), 2 Dr. A War. 67 ; A,.G. y. Davis (1870), 18 W. E. 1132. 

(«') Magdalen H*>spital {Presideni ami Qoveruors) y. Knotts (1879), 4 App. Cas. 
324 ; and see title UBARiTms, VoL lY., p. 201. As to the running of mne in 
favour of a charity in respect of land acquired under a void oonyeyanoe or 
lease, see i5td., pp. 204, 205. 

(Q A.-G, y. huvey (1859), 4 De G. A J. 136, 0. A ; A.-G. v. Fa/ffne (1859), 
27 Bsay. 168 : and aaa ritla OsARrrnea. Vnl. TV., n. 226. Aa fn violtf. nt flu* 
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ah initio and the lessee enters and pays no rent, the title of the 
ebArity is barred at the expiration of twelve years from the entry (1). 

Sect. 12.— Fraud. 

277. In every case of a concealed fraud the right of any person 
to sue to recover any land or rent of which he, or the person 
through whom he claims, may have been deprived by such fraud is 
deemed to have first accrued at and not before the time at which 
such fraud was, or with reasonable diligence might have been, 
discovered, except as against any bond fide purchaser for valuable 
consideration, who has not assisted in the commission of such 
fraud, and who at the time he made the purchase did not know, 
and had no reason to believe, that any such fraud had been 
committed (m). 

This provision applies to a case of designed fraud by which a 
person knowing to whom the right belongs conceals the circum- 
stances giving the right, and by means of such concealment enables 
himself or some other person to enter and hold (w). For instance, 
where an insolvent deliberately omits to give information as to 
his property (o), or a person is designedly brought up as the second 
legitimate son, whereas he is, in fact, the eldest (p). 

278i A conveyance by a lunatic may be void or voidable, but 
the mere fact of possession having been obtained from a lunatic or 
person of infirm mind is not of itself sufficient to establish a case 
of fraud (q). But such a fact is an element in the proof of fraud, 
and if the execution of a conveyance or devise be obtained from 
such a person in circumstances which show mala fiidcs on the part 
of the grantee or devisee, this is a case of fraud (a). A lunatic 
may be within the exception of the statute provided especially for 


beneficiaries as aga inst a purchaser for value under a conveyance, see title 

"^^residmt and Oovemors) v. Knotts (1879), 4 App. Cas. 
324. As to the liability of trustees holding on express trusts for a chanty to 
account when there has been a fraudulent misappropriation by the trustees, 

4 . Will 4 hi.* 

Kwifloally refe^ only to suits in equity, but by the effect of the Juilioalure 
^ 1873 (36 & 37 Viet c. 66), s. 24 (3), it will, it ^ms. affect proofings m 
aU branch^ of the Supreme Court where eqiutoblo rehof « sought 
equitable relief against fraud, see title EacrTT, Vol. XIII., pp. 13 «« »ej. , as to 

fraud generally, see title Misbepementation ASD Fraud. naon a 

Cn\ Petra V Petre fl853). 1 Drew. 371, 397 : v. Ilowt (barl), [1893] 3 

y. (1880). U Ch. p.. 637 (wWe mo« 

of a cellar was held not within the provision) , ^ ^ 

JlfcC^um, MtOallvm v. McOaHum, [1901] 1 Oh. 143, CC A. ; and compare p. 49, 

(o) Biurgit y. (1858), * f • ^ 

f 0.486; Manby BtwUkt 0857), 8 

Lumatios ahd P^oire op Unsound ^d, to. 3**® 
conveyanoes impeachable ^ the position of the partieB, btlo 
YomABUI OoHVBTAKOES, VoL ^ ., p- 103. 

(a) Lewit r. Thcmat (1843), 3 Hare, 26. 
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disabilities (&), deciding at what time a person who has been 
defrauded might with reasonable diligence have discovered the 
fraud the court will not regard the capacify of such a person's 
mind to discover the fraud (c). 

279. To prove that a person might have discovered a fraud within 
a reasonable time, it is not, it seems, sufiScient to show that he might 
have discovered the fraud by pursuing an inquiry in some collateral 
matter ; it must be shown that there has been something to put 
him upon inquiry respecting the matter itself, which inquiry, if 
made, would have led to the discovery of the real facts (d). But the 
fact that a very considerable interval of time has elapsed between 
the alleged fraud and its discovery may of itself be a reason for 
inferring that the fraud might with reasonable diligence have been 
discovered long before (e). 

280. The fact that a concealed fraud has been committed does 
not prevent the running of time if neither the person sued nor his 
predecessor in title nor the agent of either was party or privy to 
the fraud at the time of its performance (/). 

281. Fraud does not prevent the running of time in the case of a 
bond fide purchaser who had no reason to believe that a fraud had 
been committed. It seems that the same circumstances as would 
be held sufficient to enable the person defrauded to discover the 
fraud with reasonable diligence should be considered sufficient to 
give a purchaser reason to believe that a fraud had been com- 
mitted (g). 

A purchaser for value who, though himself ignorant of the 
fraud, contracts through an agent who knows of the fraud is not 
protected (ft)* 

Sect. 18. — Acquiescence. 

282. A court of equity may refuse relief before the lapse of 
the statutory period in all cases in which, on account of the 
plaintiff’s acquiescence or on any other ground, courts of equity 
would before the Act have refused relief (i). 


(6) Beal Property Limitation Act, 1874 (37 & 38 Viet. c. 67), b. 3; see 
p. 133, anU* 

(c) Manhy v. Bewicke (1857), 3 K. & J. 342. 

Id) Stur^ y. Morse (1868), 3 De G. & J. 1, C. A. 

(e) Chethamr, EiHxre (IBIO), L. E. 9 Eq. 571 ; see Laurancer, Norreye (1890), 
15 App. Gas. 210; Re Jennene, WUIU v. Howe (i^aW) (1880), 50 L. J. (cu.) 4; 
Willie y. Howe {Earl), [1893] 2 Ch. 545, 0. A. lo Chetham v. Hoare^ supra, 
Mauks, V.-O.. express an opinion that the Beal Property Limitation Act, 
1833 (3 & 4 Will. 4, c. 27), s. 26, should receive the strictest interpretation. 

m Be McCollum, McCollum v. McCaUum, [1901] 1 Oh. 148. 

(o) Sturgis v. Morse, supra. 

tft} Fane v. Vane (1873). 8 Oh. App. 383. 

(t) Beal Property Limitation Act, 1833 (8 A 4 WOl. 4, o. 27), s. 27, vrhich 
gives no new effei^ to acquiescence, but leaves the rules of equity on this 
subject as they were before, and makes it clear that the statutory limitations 
applicable to suits in equity were not intended to interfm with such rules. 
As to the rules of eqxuty with regard to a c Q Uteeeeuoe, see title EatriTT, 
Voi Xm, p. 166 . 
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Bbox. li.— Mortgagor and Mortgaged. 

Sub-Sbot. \eSight i(f Mcrigagtt to Beeover Mortgaged Letnd, 

(L) When the Mortgagor U in Poeeeeeion. 

283. The right of a mortgagee 0‘) to enter upon the mortgaged 
land and to bring an action for its recovery, if no principal or 
interest is paid in respect of the mortgage, is barred twelve years 
after the right has accrued to him or someone through whom he 
claims {k). 

284. The date from which time runs against the mortgagee, 
when^ there ^ has been no acknowledgment and no payment of 
principal or interest, depends partly on the nature of the property 
mortgaged, partly on the nature of the remedy which the 
mortgagee seeks to enforce, and partly on the form of the 
mortgage deed. If, in the case of an interest in land in 
possession, the mortgagee seeks to enter or recover possession of 
the land by action of ejectment, time, in the case of a mortgage in 
the ordinary form, will run from the date of the mortgage, from 
which time the mortgagee has the right of possession (/), and this 
is so even when the mortgage contains a covenant that it shall be 
lawful for the mortgagee to enter after default has been made in 
payment (in). If, however, there is a provision in the mortgage 
for quiet possession by the mortgagor until default upon a certain 
day, and the mortgage deed is executed by the mortgagee, the deed 
operates as a redemise by the mortgagee until the day named ; till 
then, accordingly, ejectment will not lie, nor will time run against 
such an action (n). If, on the other hand, the remedy adopted is 
foreclosure, time will run from the date fixed for the payment of the 
principal (o) ; and, when the principal is made payable on demand. 


(j) As to the rights of mortgagor and mortgagee generally, see title 
Mortoaob. 

(ifc) Real Property Limitation Act, 1874 (37 & 38 Viet. c. 67), s. 1 ; Real 
Property Limitation Act, 1833 (3 & 4 Will. 4, c. 27), s. 3. The time when the 
right accrues is governed generally by the Real Property Limitation Act, 
1874 (37 & 88 Viet. o. 67), s. 1, and the Real Pr^erty Limitation Act, 1833 
(3 & 4 Will. 4, 0. 27), s. 3, 3rd branch. As to the effect of payment of principal 
or interest, see p. 146, post The personal remedies of the mortgagee to recover 
the mortgage debt are generally governed by the Real Property Limitation Act, 
1874 (37 & 38 Viet. o. 67), s. 8. the Civil Procedure Act, 1833 (3 & 4 Will. 4. 

o. 42), 8. 3, and ^e Real Property Limitation Act, 1833 (3 & 4 Will. 4, o. 27), 
•. 42 ; see pp. 76, 82, 97, ante. 

(l) Doe d. Doylance v. Liyht/oot (1841), 8 M. & W. 363; see Rogers v. Grate- 
brook (1846), 8 Q. B. 896 ; Green v. Burns (1879), 6 L. R. Ir. 173. In this event 
fViA action, which is cme to recover possession of the land, falls within the Real 
Property Limitation Act, 1833 (3 & 4 Will. 4, c. 27), s. 8, 3rd branch; see 

p. 110, ante. 

(m) Doe d. Roylance v. Light/oot, supra. 

in) Wilkinson v. Hall (1837), 3 Bing. (N. 0.) 608. 

(o) KihbU ▼. Fairthorne, [1895] 1 Oh. 219, 225. Here the action, which 
is one to recover the equity of redemption in tho land ( Wrixon v. Vize (1842), 
3 Br. & War. 104, 120), falls within the Real Property Limitation Act, 1888 
(3 & 4 Will 4, c. 27), s. 3, 3rd branch ; see p. 116, 

at p. 117) ; see Johnson (Bamusf) A Sons, Ltd. v. Brock, [1907] 2 Oh. 633, 636* 
As to the iAeot of a toeoloenxe order, see p. 147, post 
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time will run from the date of the mortgage deed (p). II the interest 
mortgaged is reversionary, time will not run against a foreclosure 
action till the interest falls into possession, although the personal 
remedy to recover the mortgage debt may then be barred (q). 

285. If any payment has been made in respect of the principal 
or interest due on a mortgage, time runs against any person 
claiming under the mortgage from the last of such payments (r)^ 
whether in the case of foreclosure or ejectment («). 

The payment of principal or interest must be by a person liable as 
mortgagor or by some person on his behalf (t). Part payment or pay- 
ment of interest by the owner of part of the property will preserve the 
mortgagee’s right against all the property originally mortgaged (a). 

Payment by a tenant for life is good as against remaindermen (6). 
If the mortgagee, or the person entitled to the interest on the 
mortgage debt, is tenant for life of the mortgaged land, time will not 
run during his life (c). 

Payments by a mortgagor (d), or by a person hound as between 
himself and the mortgagor to pay (c), prevent time running in 
favour of an assignee of the equity of redemption (/). 

286. The payment of principal or interest must be made to a 
person entitled to receive it as mortgagee (g). 

287. If there was no possession adverse to the mortgagor at the 
date of the mortgage and interest is paid within twelve years of 

(р) lie Prown^a («/.) Estate^ Drown v. Brawny [18931 2 Ch. 300, 306; compare 
Re Turnery Turner v. Spencer (1894), 43 W. U. 163 (where the covenant was to 
pay on the death of a tenant for life); Hamill v. Mathews (1909), 44 L L. T. 
26, 0. A. (where there was a covenant that the principal should not be called in 
for twenty years). 

( 2 ) Hugul V. WilHnaon (1888), 38 CJh. D. 480 ; Re Lake's Trusts (1890), 63 
L. T. 416 ; Re Conlan'e Estate (1892), 29 L. B. Ir. 199. 

(r) Beal Property Limitation Act, 1837 (7 Will. 4 & 1 Viet. c. 28) (sometimes 
called Littledafe’s Act); Beal Property Limitation Act, 1874 (37 & 38 Viot. 
e. 57), 8. 1 ; see Doe d, Jones v. Wmiams (1836), 6 Ad. & El. 291. 

(«) Barlock v. Ashherry (1882), 19 Ch. D. 639, 0. A. 

m Newbould v. Smith (18S6), 33 Ch. D. 127, C. A.; Ellis y. ElliSy [1903] 
1 Ch. 613, 619; Alston v. Mineard (1906), 61 Sol. Jo. 132. As to the effect of 
payment of rent by a tenant of the mortgaged property, see p. 72, ante ; or by 
a receiver, see pp. 72, 94, ante. As to payment of interest by a person, other than 
the mortgagor, entitled to pay, see p. 9*, ante; or by a person liable only to 
the mortgagor to pay, see p. 94, ante. Such cases are applicable to the pro- 
visions now being aealt with. 

(а) Chinnery v. Evans (1864), 11 H. L. Cos. 115, 133; Re Muakerry {IS5S), 
9 I. Ch. B. 94, C. A. ; and see p. 96, ante. As to the effect of parent of 
interest, by the specific devisee of mortgaged property, on the nght of the 
mortgagee to an oraer for the administration of tne whole of the teeUttoPB real 
estate, see Re Lacey, Howard v. Lightfoot, [1907] 1 Ch. 330, 0. A. 

(б) Barclay v. Owen (1889), 60 L. T. 220; see Oregson v. Bindley (1846), 10 
Jnr. 383 (where an admission by deed by a tenant for life of payment of interest 
was held not sufficient). 

(с) Wynne v. Styan (1847), 2 Ph. 303 ; Corheit v. Barker (1796), 3 Ansi 766 ; 
Topham V. Booth (1SB7), 36 Ch. D. 607 ; Re Finnegan'e EstaiSy [1906] 1 L B. 
870 ; Re Hawes, Re BuHheU, Burchell v. Hawes (1892), 62 L. J. (cu.) 463. 

(iQ Chinnery v. Evans, supra. 

M Bradshaw v. WiddringUm, [1902] 2 Ch, 430, 0. A. ; Cann V. Taylor (1869), 
1 db E. 661. 

(/) See cofifra, NewhoM v. BmUh (1886), 33 Oh. D. 127, 0. A. 

Barday v. OieSfi, supra ; and oee p. ^ mde. 
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action brought, the mortgagee can recover the mortgaged land even 
although twelve years may previously have elapsed within which 
no interest was paid (h). 

288. Where the property is vested in trustees, who receive and 
accumulate the rents, but nothing is paid by the mortgagor to 
the mortgagee, the latter will be barred after twelve years (i). 

289* Beceipt of interest on a debt secured by a mortgage of a 
rentcharge will not, it seems, have the effect of keeping alive the 
mortgagee’s right to distrain for the rentcharge on the land out 
of which it issues {k). 

290. A mortgagor in possession is not deemed a tenant at will 
to his mortgagee (1), unless he has paid the mortgage debt and is 
in possession of the property without a reconveyance having been 
made to him; in which case the mortgagee’s title to the legal 
estate is extinguished in thirteen years from the payment (rn). 

291. An order of foreclosure absolute obtained by a legal mort- 
gagee vests the ownership and the beneficial title to the land in 
him for the first time, and a fresh right accrues to him at the 
date of the order, and an action to recover the land within 
twelve years of the order is not barred, although more than 
twelve years may have elapsed since the legal estate was conveyed 
to the mortgagee and since the last payment of principal or 
interest secured by the mortgage (n). 
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(h) Real Property Limitation Act, 1837 (7 Will. 4 & 1 Viet. o. 28^. The Real 
Property Limitation Act, 1833 (3 & 4 Will. 4, o. 27), s. 34, has, it seems, no 
applioatioD as against a mortgagee where interest has boon paid ; see the words 
at the end of the Real Property Limitation Act, 1837 (7 Will. 4 & i Viet. c. 28) — 
** anything in the said Act *’ (i.e., the Real Property Limitation Act, 1833 (3 & 4 
Will. 4, c. 27) “notwithstanding.” In Hemming v. BhnUm (1873), 42 L. J. 
(o. P.) 158, there had been possession adverse to the mortgagor at the date of 
the mortgage, and the mortgagee’s right would have been extinguished even 
if interest had been regularly paid; compare Qregson Y»HinUley (1846), 10 
Jur. 383. 

(•) Re Hazeldine'e Truete, [1908] 1 Ch. 34, 0. A. 

{k) The Real Property Limitation Act, 1837 (7 Will. 4 1 Viet, o.^ 28), is 

confined to mortgages of “ land ” as defin^ by the Real Property Limitation Act, 
1833 (3 & 4 Will. 4, o. 27), 8. I, that is, to mortgages of corporeal hereditaments 
and <^>f tithes in the hands of any person except spiritual and eleemosynary cor- 
porations sole (see Brooke v. MuckUeiont [1909] 2 Uh, 619, 522, and p. 106, aiUe ) ; 
the Real Property Limitation Act, 1837 (7 Will. 4 A 1 Viet a 28), does not apply 
to mortgages of rentcharges. It seems that if a mortgagee of a rentcharge 
does not receive any instalment of the rentcharge or any acknowledgment 
under the Real Property Limitation Act, 1833 f 3 A 4 Will. 4, c. 27), b, 14, from 
the person in possession of the land out of wnich the rentcharge issues, and 
does not take any proceedings against such person to recover the rentcharge, 
the mortgagee’s right as against the land will be barred at the expiation of 
twelve years from the mortgage debt becoming due (Heal Property Jiimitation 
Act, 1833 (3 A 4 Will. 4, c. 27), s. 3, 3rd branch; see p. 115, ante), although he 
may have received interest due on the mortgage. As to rentcharges generally, 
see title Riurrc^ROBS AKD Annititieb. . 

Iff) Within the meaning of the Beal Property Lunitation Act, 1633 (3 A 4 
WilL 4, o. 27), s. 7 ; see p. 125, ante, 

(m) Sands to Thompem (1883), 22 Oh. D. 614. _ ^ „ 

(n) v. Heath (1882), 7 App. Oas. 235; and, as to foreolofure generally, 

mmm Htl* MA’D*mAA'B 
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(ii). Where a Third Pariy ia in Poanesim, 

292. If the mortgagor is himself out of possession at the date 
of the mortgage, whether the property is in the occupation of a 
tenant or of someone holding without a title, the period of 
limitation in favour of the person in possession and as against 
the mortgagee, in cases where no payment of principal or interest 
has been made, must be calculated from the time at which, if no 
mortgage had been executed, the statute would begin to run 
against the title of the mortgagor, or those through whom he 
claims (o). 

But when some payment has been made in respect of the mort- 
gage debt or interest, the payment sets time running afresh in 
favour of the right of all persons claiming under the mortgage, 
as against all persons in possession, provided that such possession 
was not adverse to the mortgagor at the time of the mortgage (p), 
or that the persons in possession had not at the time of the mort- 
gage gained a good title under the statute as against the 
mortgagor (a). So if at the date of the mortgage a person is in 
possession by permission of the mortgagor and not adversely to 
him, then, although the statute may have begun to run against 
the mortgagor, if he pays interest or a part of the mortgage debt to 
the mortgagee, such payment confers a new right of entry on the 
mortgagee, and, so long as such a payment is made, time will not 
run against his right, although time will continue to run against 
the right of the mortgagor (5). In such case, at the expiration of 
the statutory period, the mortgagor’s equity of redemption will bo 
barred, but, it seems, the person so in possession will have a right 
to redeem the mortgage (c). 

If, however, at the date of the mortgage a person is in possession 
adversely to the mortgagor, the payment of interest or of part of 
the mortgage debt will not preserve the mortgagee’s right as against 
the person so in possession (d). 

293. A mortgagor who pays off a mortgage is not a person 
claiming under a mortgage within the meaning of the Beal 
Property Limitation Act, 1837 (e), and time will not commence to 
run again, from the date of such payment, as against a third party 


(o) Beal Property Limitation Act, 1833 (3 & 4 Will. 4, c. 27), se. 3 era, 
rp) Doe d. Palmer v. £yre (1851), 17 Q. B, 366 ; Fordy. Ayer (^63), 2 II. & G. 
279 ; Doe d. Badddey v. Maeaw (1851), 17 Q. B. 373 ; Eyre v. Wahk (1860), 10 

L 0. L. B. 346 ; Ludbroek y. Zud5roo«, [1901] 2 K. B. 96, 0. A. ; TnomUm y. 

France, [1897] 2 a B. 143, 0. A. 

(a) Die d. Palmer y. Eyre, extvra, per Lord Oamfbell, O.J., at p. 372 ; 
Hemming y. BlanUm (1873), 42 L. u. (o. P.) 158. 

(5) See Doe d. Palmer y. J^re, ev^a; and oaeee cited in note (p), etipro. The 
effect of the Beal Property Omitation Act, 1837 (7 Will. 4 A 1 Viot. o. 28), in 

•noh a case is, as regards the mortgagee’s i%ht, to restore the old doctrine of 

adyerse pjMsession as it existed before the Beal Property limitation Act, 1833 
(3 ft 4 Will. 4, c. 27). As to the abolition of the doctrine otherwise, see 
p. 105, onla 

(e) Fkkher y. Bird (1896), Fiidier, Law of Mortgage, 5th ed^ Appendix, 972 
ThonUem y. Fnmee, [1897] 2 Q. B. 143, 0. £ 

(#) 7 Will4 ft 1 Tiot e. 28; seep. 146, onlt. 
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in possession (/). A person who pays off a mortgage debt and 
takes at once a conveyance of the legal estate in the mortgaged 
land from the mortgagee and of the equity of redemption from 
the mortgagor is a person claiming under a mortgage to the extent 
of the interest which he purchases from the mortgagee, but not with 
regard to the interest which he affects to purchase from the mort- 
gagor ig). If a person buys from a mortgagee who exercises a 
power of sale, where his title is unbarred, the purchaser takes the 
whole interest, legal and equitable, in the mortgaged land, and the effect 
of such sale, it seems, is that a person who has by possession acquired 
a title under the statute to the equity of redemption loses his title. 

294. The fact that a first mortgagee has taken possession after 
time has begun to run against a second mortgagee does not 
suspend the running of time against the latter Qi), 


Sxjb-Sect, 2. — Redemption AciionB, 


(L ) — When the Mortgagor is Barred, 


295. H a mortgagee has obtained possession or receipt of 
,the profits of any land or receipt of any rent (i) comprised in the 
mortgage, the mortgagor or any person claiming througli him 
can only bring an action to redeem the mortgage within twelve 
years next after the time at which the mortgagee obtained such 
possession or receipt, unless in the meantime an acknowledgment 
of the title of the mortgagor has been given {/.). 


296. When the mortgagee goes into possession (i) the statute 
runs against the mortgagor and all persons claiming through him , 
therefore, if an equity of redemption is settled, and, after the settle- 
ment takes effect, the mortgagee goes into possession, all persons 
claiming under the settlement will be barred of their right to redeem 
in twelve years from the mortgagee’s going into possession, and it 
is immaterial at what times their several estates take eflect in 
possession (m). 

297. If the mortgage contract provides in terms that the mort- 
gagor may redeem at any time during a period extending beyond 


I rSomlM t France 118971 2 Q. B. 143, 0. A. ; Ptyh v. Heath (1882), 
7 App. Oaa. 235. A mortgagor who redeems would, it seems, be m the same 
position. 


2 


d. Baddeley r. Maeeey (1851), 17 Q. B. 373 ; see Ford y. Jger (1863), 

(Samuel) A So«, Ud.J. Brock. [1907] » <^.533; ^mpare 
y. VoirtWne, [1895] 1 Ch. 219; Be Bermtnghamt Eitate (18(0), 6 L Ji. iwi. 

•• means rent as an 67 ) g. 7 . As to 

include the case of a mortgagee ^^rs will it seems, bar the 

ra^vrShr^‘^r( w. 


Sbot. U 
Mortgagor 
and 

Mortgagee. 


Time as 
against second 
mortgagee. 


Possession of 

mortgagee 

bars 

mortgagor. 


Settlement of 
equity of 
redemption. 


Extension of 
time for 
redemption. 



160 


LnoTAXioir or Aonom. 


Sbot. 14. 
Mortgagor 
and 

Mortgagee. 



Tenant for 
life paying 
off charge. 


Hortgnge in 
form of trust 
for sale. 


Receipt of 
rents by 
solicitor of 
mortgagor. 


Mortgaged 

S TojimriY 

esoenciing as 
personalty of 
mortgagee. 

Disabilities. 


Aofaiowledg- 

ment. 


twelve years, tbe mortgagor’s title, it seems, will not be barred in 
twelve years after the mortgagee’s possession commenced (n). 

298. If the tenant for life of an estate pays off a charge on the 
estate, he is, in the absence of evidence of an intention to pat an 
end to the charge, entitled to it for his own benefit ; and although 
twelve years elapse before his death without anything being paid on 
account of the charge or any acknowledgment being given, his 
representatives are entitled to the charge after his death as against 
the remaindermen (o). 

8o, if a mortgagee in possession purchases a life estate in the 
equity of redemption, time will not run during the continuance of 
the life estate against those entitled in remainder to the equity of 
redemption ( p). 

299. A mortgage made by conveyance to a trustee, in trust 
to sell and to pay to the mortgagee the principal of the mortgage 
debt and interest and to hand over the surplus to the mortgagor, is 
within the above limitation (^). In such a case, when the mort- 
gagor’s right of redemption is barred, the trust for the surplus 
money is also extinguished (r). 

300. When a solicitor, to facilitate a transaction in which he is 
employed, himself pays off the mortgage debt of a client, and then 
receives the rents of the property, he is treated as having acted 
as agent for bis client, and therefore time does not run in his favour 
as mortgagee in possession (s). 

301. If a mortgagee of land enters into possession and, after 
his death, the right of the mortgagor is barred by the statute, the 
land, as between bis representatives, is treated as part of the 
personal estate (0- 

302. There is no provision in the Beal Property Limitation Act, 
1874(a), a. 7, for disability of the mortgagor or his heirs, and the 
provisions already referred to (b) relating to disabilities have no 
application to such a case (c). 

(ii.) Effect of Acknowledgment hy Mortgagee, 

303. If an acknowledgment in writing of the title of tbe 

in) Aldereon v. White (1858), 2 De G. & J. 97, 109. 

(o) Burrell v. Egremont (Earl) (1844), 7 Beav. 205 ; Carhery (Lord) v. 
Preeton (1850), 13 I. Eq. B. 455; Baldwin v. Baldwin (1855), 4 I. Gh. B. 501 ; 
compare Keneington (Lord) y. Bouverie (1855), 7 De G. M. & G. 134, 0. A. ; Clarke 
V. Bodkin (1851), 13 1. Ea. B. 492. 

(p) Hyde y. Dallaway (1843), 2 Hare, 528 ; Sugden on the Statutes relating 
to^al Property, 2nd 115; Baffety y. (1836), 1 Keen, 601. 

(0) Locking y. Parker (1872), 8 Oh. App. 30 ; Be Aluon, Johneon y. Mouneen 
(1879), 11 Ch. D. 284, 0. A. 

(r) Chapman y. Corpe (1879), 41 L. T. 22 ; Be Loveridge, Pearce y. March, 
[190411 Ch. 518. 

(«) Ward y. Cartiar (1865), L. B. 1 Eq. 29. 

(1) A.-G. y. Vigor (1803), 8 Ves. 256, 277 ; see Be Ltnmidge^ Dm^Um y. 
Lewaridge^ [1902] 2 Ch. 859 ; Be LooeridM, Pearce y. March, [1904] 1 Ch. 5lA 
As to ^e extinotion of the mortgagors right to redeem a mortgage which 
includes both realty and personalty, see p. 173, poet. 

(a) 87 A 38 Tiot o. 57. 

i5) See p. 133, ante, 

(cy^Kinciman y. Amte (1881), 17 C5i. D. 104; Former y. PaUermm (1881), 17 
Ch. u, 132. 
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mortgagor or of his right to redeem has been given to the mortgagor 
or Bome person claiming his estate, or to the agent of such mort- 
gMor or person, si^ed by the mortgagee or a person claiming 
through him, the action to redeem may be brought within twelve 
years after the giving of such acknowledgment or the last of such 
acknowledgments, if there has been more than one (d). 

If twelve years elapse after the mortgagee goes into possession 
and no acknowledgment of the mortgagor’s title is made, the title 
of the mortgagor to the land or rent is extinguished, and a subsequent 
acknowledgment will not revive his title (c). 

304 . An acknowledgment in order to keep alive a mortgagor’s 
right to redeem must be signed by the mortgagee or other person 
claiming through him ; an acknowledgment signed by liis agent is 
not sufficient (/). It must be given to the mortgagor or his agent ; 
if given to a third person it is of no avail (g\ and an acknowledg- 
ment by a mortgagee in a deed assigning the mortgage and the 
mortgaged property to a third person, the mortgagor not being a 
party (h), or an acknowledgment by the mortgagee to the mortgagor, 
after the mortgagor has become bankrupt, is insuificient (i). In 
order that the person to whom an acknowledgment is made should 
be the agent of the mortgagor, it is sufficient if he has acted or has 
been treated as such by the person making the acknowledgment (k). 

If a mortgagee has entered into possession, accounts of his receipt of 
rents are not a sufficient acknowledgment, unless they are signed by 
him and kept for or communicated to the mortgagor or his agent (f). 

306 . No particular form of acknowledgment is required, but any 
expression in writing would seem sufficient, if from it there may 
fairly be inferred an admission of the right to redeem in the persons 
to whom the expression is communicated (m). In judging whether 
a document is a sufficient acknowledgment the court will look at 
the circumstances in which it was written and will construe it in 
the way in which the writer intended it to be construed by the 
person to whom it is addressed (n). 

(d) Real Property Limitation Act, 1874 (37 & 38 Viet. c. 67), b. 7, eubstituted 
for the Real Property Limitation Act, 1833 (3 & 4 Will. 4, c. 27), b. 28, as to 
which see Datchelur v. Middleton (1848), 6 Haro, 75, For a form of acknowledg- 
ment, see Encycloprodia of Forme and Precedents, Vol. I., p. 195. 

(e) 8ander$ v. Sanders (1881), 19 Ch. D. 373, 0. A. ; see Kihhle v. Fairiharnt, 
[1895] 1 Ch. 219 ; Beamish v. miiney, [19081 1 I. R. 38 ; [1909] 1 I. R. 360; 
compare StaneJUld v. Hobson (1853), 3 Do G. M. & O. 620, 0. A. As to the old 
law, see Pendleton v. Rvoth (1869), 1 De G. F. & J. 81, 0. A. 

(/) See Richardson v. Youngs (1871), 6 Ch. App. 478, per Mellish, L.J., at 
p. 480. 

(p) Batchdor v. Middleton^ supra^ at p. 83; see Wilson v. Walton and 
Kiritdals Permanent Building Society (1903), 19 T. L. R. 408 ; Re Melropo^ and 
Counties Permanent Investment Building Society^ GaiJisUTs Case, [1911] 1 Ch.689. 

i h) Lucas V. Dennison (1843), 13 Sim. 684. 
i) Markwiek v. Hardingham (1880), 16 Ch. D. 339, C. A. 
k) Tridodfev. A>6ey (1841), 12Sim.402. . ^ ^ 

0 In Baker v. WetUm (1845), 14 Sim. 426, this question was raised but nci 
demded; see Sugden on the Statutes relatiM to Beal Property* 2nded. 117; 
Re Alison, Johnson v. Mounsry (1879), 11 Ch. D. 284, C. A. 

(m) Stansfield v, Hobson, supra ; Thammon v. Bonder (1863)^ Jur.(K.^) 8W. 
For suitable forms, see jEncyciopcMUa of Forms and Preoedeots, Vol. Lp 
pp. 189 ef seg» 

(«) TndoA T. IMv, tupra. par Shadwwl, V.-O., at p. 406. 
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806. If there are more mortgagors than OQe> or more persons 
than one claiming tbrongh the mortgagor or mortgagors, sueh an 
acknowledgment, if given to any of such mortgagors or persons, is 
as effectual as if it had been given to all such mortgagors (o). 

U there are more mortgagees than one, or more persons than 
one claiming the estate of the mortgagee or mortgagees, such 
acknowledgment, signed by one or more of such mortgagees or per- 
sons, if entitled to separate interests, is effectual, but only as against 
the party or parties signing and any person claiming under him 
or them or entitled to any estate to take effect after or in defeasance 
of his or their estate ( p). 

An acknowledgment by a person entitled jointly has no effect (g). 
When any such person who has given such acknowledgment is 
entitled to a divided part of the land or r6nt(r), and not to an 
ascertained part of the mortgage money, the mortgagor or mort- 
gagors are entitled to redeem the divided part, on payment with 
interest of such part of the mortgage money which bears the 
same proportion to the whole of the mortgage money as the value 
of the divided part bears to the value of the whole of the land or 
rent comprised in the mortgage (s). 

8bot« 15 . — Property of Spiritual and Elemo$ynary Corporatiom 

Sole. 

307. No archbishop, bishop, dean, prebendary, parson, vicar, 
master of hospital, or other spiritual or eleemosynary corporation 
sole may take proceedings to recover any land or rent (a) belonging 
to such corporation except within the following period next after 
the time at which the right of such corporation sole has accrued, 
t.«., the period during which two persons in succession have held 
the office or benefice in respect whereof the land or rent is claimed 
and six years after a third person has been appointed thereto, if 
such period, with the addition of the six years, amounts to sixty 
years ; if such period, with such addition, does not amount to sixty 
years, the period is to be extended to sixty years (b). 

308. The period within which an action may be brought to recover 
land or rent belonging to a spiritual or eleemosynary corporation 
sole does not begin until the right has accrued (c). The time when 

i[o) Real Property Limitation Act, 1874 (37 & 38 Viet. o. 67), s. 7. 

Ibid 

Riehardaon y. Tounge (1871), 6 Ch. App. 478. 

in For tbo definition of “rent,” see p. 107, ante. 

$} Beal Property Limitation Act, 1874 (37 & 38 Viet. o« 67), s. 7. 

fa) For the definitions of land ” and •* rent,” see pp. 106, 107, ante. As to 
tithe and tithe rentohaj^, see title Foolesiashoxl Law, VoL XI., p. 748, 
note (^, and see ibid., p. 742, note (c) ; see also pp. 106, 109, ante. 

(b) Beal j^operty limitation Act, 1833 (3 & 4 WiU. 4, o. 27), s. 29, which 
exoepts spiritual and eleemosynary corporations sole from ibid., s. 2 (now the 
Beal Property Limitation Act, 1874 (37 & 38 Viet. o. 67), s. 1) ; the period of 
limitation under the Beal Property Liinitation Act, 1833 (3 & 4 WiU. 4, o. 27), 
8. 29, is never less than sixty years. Claims by spiritual and eleemo^ary 
oorporations aa^gate (see title Oobpobatxons, Vol. Vin., p. 304) are regulated 
^ the general provisions of the Beal Property Limitation Acts, 1833 (8 A 4 
Will 4, 0 . 27) and 1874 (37 ft 38 Vkt. c. 67). 

(s) Baal Xteperty Xisutation Act, 1833 (3 ft 4 WiU. 4, o. 27), a. 29. 
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the right is deemed to accrue in each particular case must be sbxjt. 
determined by the general statutory rules relating to the accrual of Property ol 
a right (d) and by the statutory provisions as to acknowledge Spiritual 
ments (c). When the remedy is once taken away, the whole right 
to the inheritance in the land or rent is extinguished ( f), Eleemosy- 

nary Cor- 

309. If at the time when any estate becomes vested in the Pwationa 
Ecclesiastical Commissioners (g) the corporation sole to which the 

estate belonged had a right o action against a trespasser on Ecclesiastical 

property belonging to the corporation and this right is not then 

barred, the Commissioners, by virtue of statutory powers (h) vested 

in them, are not barred until the expiration of sixty years from Special power 

the accrual of the right (i) ; but if property belonging to an notfrenemii/ 

ecclesiastical corporation sole is vested in a lay body by an Act 

which contains no such powers as those above referred to, the 

period of limitation applicable to the lay body for the recovery of 

land or rent is twelve years from the accrual of the right of 

action (A;). 

Sect. 16 . — Presentations and Advowsons, 

310. If a stranger usurps a presentation to a benefice, the Bights of 
rightful patron can recover the benefice by an action of quare SsnnmUon 
impedit^ provided he pursues his remedy within six months from ' ' 
the institution of the usurper’s presentee. But, even if the right- 
ful patron does, not do so, the usurper gains no right to the 
advowson, nor anything more than the benefit of a single presenta- 
tion ({). This provision applies if a mortgagor of an advowson, 

who is equitably entitled to present to a benefice, brings an action 
to compel a presentee to resign (m). 

The time from which the statute begins to run on the occasion When time 
of an adverse presentation is the time when the clerk obtains ^ 
possession of the benefice, and this, it seems, is the time of 
induction, which is the act by which the clerk is made complete 
incumbent (n). 

311. The limitation on the right of a person to bring an action Enforcement 
to enforce a right to present to an ecclesiastical benefice is three 
incumbencies or sixty years (o). 


(d) See p. 110, ante. 

(e) See p. 131, ante, 

(/) See p, 155, post, 

(y) See title Ecclesiastical Law, Vol. XI., pp. 794 et eeq, 

{h) Ibid,, p. 800. 

(•*) Ecclesiastical CommisHoners of England andWoles v, Eowe (1880), 5 App. One, 
786, where Lord Selborne, L.O., expressed an opinion that when once the 
ComxnisiAonefs had gained possession of any lana vested in them, the Beal 
Property Limitation Act, 1833 (3 & 4 Will. 4, o. 27), s. 29, no longer applied. 

Ik) Irish Land Commission v. Qrant (1884), 10 App. Cas. 14. 

(Q 8m title Ecclesiastical Law, VoL XL, pp. 586—589; Stat. West- 
minister H. (12851, 13 Edw. 1, 0 . 5 ; Advowsons Act, 1 <08 (7 Ann. o. 18) ; B>. S* 0., 
Appendix A., Part ILL, s. 4. 

Gardiner v. Griffith (1727), 2 P. Wms. 404 ; BeSeler ▼. AlUngUm (1747), 8 
A A . 458. As to mortgages of an advowson, see p. 173, post. 

(n) Watson, Clergyman’s LaWp c. 15^. 155. ' 

(o) title EocLBsiAaixoAi. Law, VoL XL, pp. 589, 590; and sm sMA, 



104 


J^iXMITATION OF ACTIONS. 


Biot. 16. 
Presenta- 
tions and 
Advowsons. 

Adverse 

poesessicm. 


Joint 

ownership. 


Remainder 
after estates 
tail. 


Presentation 
by Crown or 
univoisities of 
Oxfoid or 
Cambridge. 


There are no provisions either for disabilities or acknowledg- 
ments in actions with respect to rights of presentation. 

312. The old doctrine of adverse possession applies in cases of 
a(lvowson8(p)» and time does not run against a patron's right to 
present from the mere fact of a benefice being in the hands of a 
clerk who did not obtain possession from such patron or his pre- 
decessor, but only if such possession was obtained adversely to the 
patron’s title. 

If an advowBon is vested in two or more coparceners, joint 
tenants, or tenants in common, and a partition is made between 
them, each of them is separately seised of her or bis ri^ht to 
present in turn independently of the rest {q), and such presentation 
is in no way inconsistent with the right of the other or others to 
present in turn subsequently. But, although a presentation by one 
coparcener, joint tenant, or tenant in common, in turn, is never 
considered adverse to the right of the partner in title, and 
although a presentation, adverse to one entitled to present 
on any vacancy, is not adverse to the right of another person 
entitled to present, yet for the purpose of the statutory period of 
limitation of one hundred years (r) a presentation adverse to one of 
such parties has the same effect as if it had been adverse to all. 

313. A person claiming an estate in an advowson, which the 
owner of an estate tail might have barred, is to be deemed to claim 
through the person entitled to such estate tail, and is barred by 
presentations adverse to the tenant in tail (s). But it seems that if 
such tenant in tail aliens the estate and creates a base fee, the 
persons presenting in right of such base fee do not present adversely 
to the right in remainder, and, if this is so, that right can never 
in such circumstances be barred, as long as the base fee lasts, the 
law concerning advovvsons being in this respect different from that 
relating to other hereditaments (t). 

314. Where the right of presentation passes to the Crown in 
such cases as by forfeiture for simony (a), or by reason of the outlawry 
of the patron (6), a clerk presented by the Crown would, it seems, 
obtain possession adversely to the patron’s right (c). When the 

p. 690, note (a) ; Real Property Limitation Act, 1833 (3 & 4 Will. 4, c. 27), 
&8. 30, 33. Before the Real Property Limitation Act, 1833 (3 & 4 Will. 4, c. 27), 
there was no limitation for euch rights. 

( fi) Ibid. , 6. 30. As to adverse possession generally, see cases cited in note (r), 
p. 106, ante, 

(g) Advowsons Act, 1708 (7 Ann. c, 18); see title Ecclesiastical Law. 
Vol. XI.. pm 671, 672. 

(r) Real Property Limitation Act, 1833 (3 A 4 Will. 4, o. 27), s. 33 ; see title 
Ecclesiastical Law, Vol. XI., p. 689. 

(«) Real Property Limitation Act, 1833 (3 & 4 Will. 4, c. 27), s. 32 ; compare 
pp. 136 et eeq,, ante, 

a See p. 106, ante, 

Stat. (1688^0) 31 Eliz. c. 6, 8. 4. The right to present is g.wen ** for one 
torn only.’* 

(6) Com. Big. Esglise (H. 6) ; Watson, Clergyman’s Law, c. 11, p. 104. But 
outlawry is now almost unknown ; see title Ceimixal Law and ^ocedueb. 
VoL IX, p. 431. 

(e) As to the eSeot of a presentation by the Crown on a lapse, see title 
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right to present goes to either of the universities of Oxford or 
Cambridge for the reason that the patron is a Papist (d), the 
presentation is, it seems, not adverse to the patron’s right. 

SaoT. 17 . — Title Extinguiehed hy DUpoatetewn. 

Sub-Seot. 1 . — Extinguishment of Title, 

815. At the determination of the statutory period (e) limited to 
any person for making an entry or bringing an action, the right 
and title of such person to the land, rent, or advowson, for the 
recovery of which such entry or action might have been made or 
brought within such period, is extinguished (/), and such title 
cannot afterwards be revested either by re-entry ((/) or by a 
subsequent acknowledgment (h). A rentcharge is extinguished 
when the remedy to recover it is barred (i), and it seems that, 
even when there is a covenant to pay a rentcharge, the right of 
the covenantee to sue upon the covenant is then also destroyed (k), 

Sub-Seot. 2 . — Nature of Title Acquired. 

316. The operation of the statute is merely negative; it 
extinguishes the right and title of the dispossessed owner and leaves 
the occupant with a title gained by the fact of possession and 
resting on the infirmity of the right of others to eject him(0. 


Eoclesiastioal Law, Vol. XL, pp. 690, note (a), 691. As to effect of a 
presentation by the Crown on the removal of an incumbent to a bishopric, see 
%bid,t p- 690, note (a), 

(rf) See title Ecclesiastical Law, Vol. XL, p. 80C. 

(e) For the respective statutory periods, seo pp. 109, 123, 120, 128, 135, 143, 
146, 163, ante. ^ ^ ^ ^ 

( /■) Real Property Limitation Act, 1833 (3 & 4 Will. 4, c. 2n, s. 34 ; 
Daw^ru v. PmrAwi (lord) (1878), 4 App. Gas. SI . S9. 'i’be earlier Liimtation 
Act, 1623 (21 Jac. 1, c. 16), 8. 1, only took away the nmiedy, leaving the tjtle 
in the owner who was out of possession ; but see J)oe d. Harding v. Cooke (1831 j, 

(jg)%raii»ingU>n v. LUwetlyn (1858), 2^ L. J. 

IJSTa), 21 W. a 693; lie Jolly, Outkereole v. Norfolk, ^1900] 2 Ch. 610, 

'(A) Sanders v. Sanders (1881), 19 Ch. D. 373,0. A. ; t 

(1887), 36 Oh. D. 653; seo lie M'Clure and OarreUs ^ r 

iad ; Beamish r. fTkitney, [1908] 1 I. B. 38 ; [1909] 1 I. E. 360. No ®, how- 
ever, the effect of payment of rent under a tenancy from y w 
p. 126, ante) or payment of interest on a mortgage (p. 146, ante), after non* 
payment for twelve years. .../a, 

(t) Shaw V. Orompfon, [1910] 2 K. Aa^nnfp 

\k) See Sutton v. Sutton (1882), 22 CK D. 611, 0. A- ; .oi • 

hi See JJixon v. Oanfere (No. 1), Nluker v. Gordon (1863), 17 Beav. 421 , 
Ticlhoms y. Weir (18M), 67 L. T. 738, 0. A. It hron said th aWhs 
effect of the statute is to execute a oonvoyanco to the persra m 
Sion, and not only to extinsuish the right “I War 38? 

(1890), 6 T. L. E. 449, 0. A.) ; soe tiUe Easembkts ajo) a sfmvua, 

Vol. ±L, p. 289. 
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817. A title gained by the operation of the statute is a good 
title, both at law and in equity, and will be forced by the court on 
a reluctant purchaser (m). But proof that a vendor and those 
through whom he claims have had independent possession of an 
estate for twelve years will not be sufficient to establish a saleable 
title, without evidence to show the state of the title at the time 
such possession commenced. If the contract for purchase is an 
open one, possession for twelve years is not sufficient ; in such case 
a forty years’ title by possession is required (n). Although possession 
of land is primd facie evidence of seisin in fee, it does not follow 
that a person who has gained a title to land from the fact of 
certain persons interested in it being barred of their rights has 
got the fee simple vested in himself; for although he may have 
gained an indefeasible title as against those who had an estate in 
possession, there may be persons entitled in reversion or remainder 
whose rights are quite unaffected by the statute (o). 

318. The title gained by possession is limited by easements and 
other rights which still remain unextinguished ( p), and is no larger 
than the interest which the rightful owner has lost by the operation 
of the statute, and must therefore, it seems, have the same legal 
character and be freehold, leasehold, or copyhold accordingly (q). 

But the person who gains by the statute the leasehold interest to 
property held on lease does not thereby become liable to be sued 
on the covenants of the lease ; the term is in no sense vested in 
him (r), though, if such covenants are enforceable by a proviso for 
re-entry on breach of any of them, the person who so gains a title 
may indirectly be forced to perform such covenants to preserve his 
interest from being destroyed by ejectment. A title acquired by 
adverse possession does not destroy the right of persons entitled to 
^he benefit of covenants to enforce them against the land (a). 


(m) Scott V. Niron (1843), 3 Dr. & War. 388 ; Lethhridge v. Kirkman (1855), 
26 L. J. (Q. B.) 89; see Tuthill v. liogere (1844), 1 Jo. & Lat. 36, 72; Games v. 
JBonnor (1884), 64 L. J. (on.) 617, C. A. ; Sands to Thompson (1883), 22 Ch. D. 
614. When property is purchased compulsorily under the Lands Glauses 
Consolidation Act, 1845 (8 <& 9 Viet. c. 18), and the purchase-money is paid 
into court, a person who has been in possession for the statutory period is 
entitled to an order for payment out under ibid,, s. 79 (Re Harris, Ex parts 
London County Counril (1909), 63 Sol. Jo. 716; Be Mdrupolitan Street Improve- 
msfd Act, 1877, Ex parte Chamberlain (1880), 14 Ch. D. 323) ; see Ex parte Winder 
(1877), 6 Ch. D. 696 ; Qedysv, H,M, Commissioners of Works and Public Buildings, 
hSOl] 2 Ch. 630, C. A.; and title CoMTULSOBY Pveohase op Land and 
OOMFEKSATION, Vol. VI., p. 116. 

(n) Jacobs V. Revell, [1900] 2 Ch. 868 ; see Be Nishet and Potts* Contract, [1906] 
1 Ch. 386, C. A. ; Moulton y. Edmonds (1869), 1 De G*. E. & J. 246, 260 ; and 
title Sale of Land. 

fe) See p. 116, ante, 

i ji) See Bs Niabet and Potts* Contract, supra, 

(a) See Rankin v. M*Muriry (1889), 24 L. B. Ir. 290, 297 ; Walter v. Talden. 
n»2] 2 K. B. 304. 

(r)Tichborns y, Weir (1892), 67 L. T. 736, C. A. ; O'Connor v. Fcilfy, [1906] 
1 1. B. 1 ; Williams v. Allsn (1889), 5 T. L. B. 200 ; compare Bs Hayden, [1904] 
1 1. B. 1. As to the effect of a pe^n entering, as against a tenant from year 
to year, and paying rent, see Jachsm y, M'M:asier (1890), 28 L B. Ir. 176, 0. A ; 
Mukatrs y, Lans-Joynt (1893), 32 L. B. Ir. 683, C. A. 

(a; See Bs Nishet and Potts* Ooniract, supra. This applies to restdetive 
eoyenanu as well as to positive oovenants, whether the restrictive oovenanta 
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When a peraon has possession of copyhold land for the statutory 
period without paying any rent or making any acknowledgment 
to the lord, the interest which is acquired by such person is a 
freehold interest (8). The extinction of one service is no ground 
for presuming the extinction of other services to which the same 
land is subject, or the extinction of the tenure to which the services 
are incident (c). However, if for a very long period no rights of 
tenure whatever are exercised in respect of land held of a manor, 
and it is treated and dealt with adversely to the rights of the lord, 
an enfranchisement or release of tenure may be presumed (d). 

819. When two or more persons acquire a title under the 
statute by joint possession, they become joint tenants of the property 
so acquired (e), unless they have a beneficial interest as tenants 
in common as in the case of next of kin(/). 


Sub-Sect. 3 . — PosHsaion by Succesaive I’reapaaaera. 

320. A person who is in possession of land without title has, 
while he continues in possession, and before the statutory period 
has elapsed, a transmissible and inheritable interest in the 
property, but an interest which is liable at any moment to be 
defeated by the entry of the rightful owner; and if such person 
is succeeded in possession by one claiming through him who 
holds till the expiration of the statutory period, such a successor 
has then as good a right to the possession as if he himself had 
occupied for the whole period (^). 

321. If an intruder without title holds possession for less than 
the statutory period and then abandons possession and no other 
person immediately takes possession of the land, as there is then 
no person against whom the rightful owner can bring an action the 
rightful owner is in the same position as if no intrusion had taken 


are coiitained in a lease or in the conveyance of freehold. The Heal Pro- 
perty Limitation Act, 1833 (3 & 4 WilL 4, c. 27), s. 34, docs not extinguish 
such covenants, and, it seems, they are enforceable against the land in the 
case of a person who acquires a title by the statute. They are also similarly 
enforceable against a purchaser for valuable consideration from such a person 
without actual notice, if such purchaser accepts a title for loss than the full 
statutory period (forty years), and if by insisting on a tiUe for the full statutory 
period he would nave had notice of the covenants (lie Niabet and Potta* Contract ^ 
[1906] 1 Ch. 386, 0. A.); and see titles Landlokd and Tenant, Vol. XVIII., 
pp. 382, 383, 590 ; Sale of Land. 

Ih) Aa-a. V. Tcmliue (1880), 16 Ch. D. 150, C. A. 

(c) Chichester ( Karl) v. Hall (1861), 17 L. T. (o. s.) 121; and soo title 

Copyholds, Vol. Vm., p. 45. , , , . 

(d) Roe d. Johnson v. Ireland (1809), 11 East, 280; Re Lidiard and Jarksons 
and BroadleJs Contract (1889), 42 Oh. D. 254. In Turner v. West Rromwich 
Union Guardians (1860), 9 W. E. 155, Wood, V.-C., held ^at no Statute of 
limitation applies to such a case ; and see title Copyiiolds, Vol. VIII., Pjll4. 

(e) War 
9 ; voyle \ 

. Bavagty 

.11 UUK I .J I K. M # . 

Kttffe V. Kirby am ), 6 1. 0. 

j [1907] 

A. 0. 73, 79, P. 0. ; CoMw v. Altxander (1900), 16 T. L. B. 394. 
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place, and, although he is out of possession for the statute^ period 
and another intruder subsequently takes possession but does not 
hold for the statutory period, the title of the rightful owner is 
unaffected by the statute (/i). 

822. If a series of trespassers, adverse to one another and to the 
rightful owner, take and keep possession of land in succession 
for various periods, each less than, but exceeding on the whole, 
twelve years, the rightful owner is barred (i). In such a case the 
person in possession at the expiration of the period of twelve years, 
although he does not necessarily acquire a title by the statute, 
may succeed in holding the property, not by reason of the validity 
of his own title, but by reason of the infirmity of the title of 
anyone else to eject him (k). It has been suggested that the earliest 
possessor within the twelve years has the best title (0* If in such 
a case the court is in possession of the property by a receiver, 
and no one has acquired a statutory title, it may determine the 
riglits of competing claimants without regard to the statute, and 
award the property to the person who would be entitled apart from 
the statute (m). 

Sub-Seot. 4. — Posaeasion under WiUf Settlement ^ or hy Leaaee* 

323. If a person takes wrongful possession of land and keeps 
it for the prescribed period of limitation, not claiming to be 
himself entitled in fee, but claiming a limited interest under some 
instrument, it does not follow that he can, by possession until the 
rightful owner is barred, claim the whole estate in perpetuity (n). 
Whether possession was taken under the instrument or indepen- 
dently of it is, it seems, a question of fact in each particular case (o). 

324. A trespasser who has occupied without title, and for less 
than the statutory period, a plot of land belonging to another, and 
who afterwards takes as tenant from the owner of the plot a strip 
of adjacent land, is not thereby prevented from acquiring as against 
his landlord, by virtue of the statute, a title to that plot (p). 

(h)Aaen cy Co, V. Short (1888), 13 App. Cas. 793, P. C. ; see Willia v. Howe 
(Earl), [1893] 2 Ch, M5, 0. A. ; Johnson (Samuel) <fc Sona, Ltd, v. Brock, [1907] 
2 (?h. 633. 

(t) Doe d. Qoody v. Carter (1847), 9 Q. B. 863. 

(h) See Dixon v. Qayfere (No, 1), Ffuker v. Gordon (1853), 17 Bear. 421 ; Aaher 
▼. H Ati/ocA: (1865), L. E, 1 Q. B. 1, 4, where some observations of Romilly, M.R., 
in Diawn v, Gay/ere (No. 1), Fluker v. Gordon, aupra, were criticised; Doe d. 
Qoody V. Carter, anjjra ; d. Carter v. Barnard (1849), 13 Q. B. 946. 

(1) See Pollock and Wright, Possession in the Common Law, 96, quoted by 
LunoLST, L.J., in Dalton v. Fitzgerald, [1897] 2 Ch. 86, 0. A., at p, 90. 

(to) Dixon V. Gay fere (No. 1), Fluker v. Gordon, uuj^a, 

(n) As to the reasons for this see title Estoppel, Yol. XIII., p. 374. If the 
intent claimed is a life estate under a wiU, the devisee in remainder will be 
entitled to enter, when that estate determines ; see Hawksheev* Hawkebee (1853), 
11 Hare, 230; Anatee v. Nelma (1866), 1 H. & N. 226 ; Board v. Board (1873), 
L. E. 9 B. 48 ; Molony v. Mdony, [1894] 2 I. R. 1. The doctrine of Board 
V. Board, aumra, applies to instruments other than wills (Dalton y. Fitzgerald, 
supra, per ElQBT, XmJ,, at p. 96). 

?o) Aftetee y. Helms, supra, 

(p) See title Commons and Eiobts ov Oommon, VoL IY., pp. 633 — 635 , 
and as to the effect of encroachments on adjoining land by a lessee, see title 
Lahulobd and Tenant, YoL XYIH., p. 662 . 
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ScB'SxcT. 6.—£«gigtertd Land. 

325. A title to land adverse to or in derogation of the title of 
the proprietor registered under the Land Transfer Act, 1897 (q\ 
cannot be acquired by any length of possession, and the registered 
proprietor may at any time make an entry or bring an action to 
recover possession of the land (r). But where a person would, but 
for this provision, have obtained a title to registered land, ho may 
apply for an order for the rectification of the register, and, on such 
application, the court may, subject to any estate or rights acquired 
by registration for valuable consideration, order the register to be 
rectified accordingly (a). 

Sect. 18. — Rights of the Crown and the Duchy of Cornwall. 

326. The Crown (6) cannot sue or lay claim to any manor or 
other real property, other than liberties or franchises, except whore 
the right or title has first accrued within sixty years before the 
commencement of proceedings, unless the Crown has been answered 
by any such right or has taken the rents or profits within such 
period of sixty years (c). 

(q-) 60 & 61 Viet. c. 65 ; see title Real Property and Chattels Real. 

(r) Land Transfer Act, 1897 (60 & 61 Viet. c. 65), s. 12, which re-enaots 
the Land Transfer Act, 1875 (38 & 39 Viot. c. 87), s. 21, but contains some 
additional provisions. 

(а) Land Transfer Act, 1897 (60 & 61 Viet. c. 65), s. 12. There is 
another proviso that this section is not to projudico, as against any person 
registt'rea as first proprietor of land with a possessory title only, any adverse 
claim in respect of length of possession of any other person who was in posses- 
sion of such land at the time when the registration of such hrst proprietor took 
place. There does not appear to be any judicial interpretation of the Land 
Transfer Act, 1897 (60 & 61 Viet. c. 65), s. 12, or of the corresponding provision. 
Land Transfer Act, 1876 (38 & 39 Viet. c. 87), s. 21. In Belize Estate and 
Produce Co. v. QuHter^ [1897] A. 0. 367, P. 0., it was held that twenty years* 
adverse possession of land, commencing after the registration of the title of a 
registered owner under the Ilonduras Lands Titles Registry Act, established 
a title adverse to the registerod owner, but that Act did not contain any provision 
like the Land Transfer Act, 1897 f60 & 61 Viet. c. 65), s. 12. As to what is 
^session adverse to a registered title, see MeVity v. Tranouth^ [1908] A. C. 60, 

(б) The Real Property Limitation Acts, 1833 (3 & 4 Will. 4, c. 67) and 1874 
(37 & 38 Viet. c. 57), do not mention the Crown, and therefore do not biiid the 
Crown. Rights against the Crown in respect of real property are governed by 
the Crown Suits Act, 1769 (9 Geo. 3, c. 16), commonly called the Nullum 
Tempus Act, and the amending Acts (Duchy of Cornwall Act, 1844 (7 & 8 Viet, 
c. 105 ; Duchy of Cornwall Act, 1860 (23 & 24 Viet, c. 63) ; Crown Suits Act, 
1861 (24 & 25 Viet. c. 62) ; and see title Constitutional Law, Vol. VI., p. 410. 

(c) Crown Suits Act, 1769 (9 Geo. 3, c. 16), s. 1 ; and see title CoNsriTunoNAL 
Law, Vol. VI., p. 410. Formerly the right of the Crown was preserved, if the 
rents had been in charge to the Crown or had stood imuper of record within 
the period ; but this is no longer so (Crown Suits Act, 1861 (24 & 25 Viet. o. 62), 
8. 1), excejit in the case of rentcharges to which the latter Act docs not apply 
(Re MaxwelVe Estate (1891), 28 L. 350, decided under the Nullum Tempus 
(Ireland) Act, 1876 («39 & 40 Viet. o. 37) ). This exception no longer exists in 
^land (Crown Lands Act, 1906 (6 Edw. 7, c. 28), s. 9) ; see also A.-Q,v. Eardley 
(Lord\ (1820), 8 Price, 39 ; questioned in TuthiU v. Rogera (1844), 1 Jo, & Lat. 36, 
for New South Wales v. Love, [1898] A. 0. 679, 686, P. 0. As to 
when rents are to be deemed in charge, see A.-G. v. Eardley ULord), eupra; 
A.-G, Y, Maxwell (1814), 8 Price, 76, n. ; but see TuthiU v. Mog^e, mpra ; 
Crown Suits Act, 1769 (9 Qeo. 3, c. 16), s. 10. The abolition of the doctrine 
of advene possession by the Beal Fropexty Limitation Act, 1833 (3 A 4 Will. 4, 
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When any remainder or reversion is vested in the Grown, or when 
it has granted any limited estate, it is allowed a like period of sixfy 
years to enforce its rights from the time when the estate comes or 
ought to come into possession (d). 

All fee farm rents or other rents which have been paid oat of 
such manors, or other property within sixty years of any action 
brought to recover such rents, are secured to the Crown (c). 

After the lapse of sixty years the subject is secured in the quiet 
enjoyment of the property, both against the Grown and against all 
persons claiming by colour of letters patent, or of grants upon 
suggestions of concealment or wrongful detaining (/). 

The manor and property to which the subject's title is established 
by the Act are to be held of the Grown on the same tenures as they 
would have been if the title confirmed had originally been valid at 
law Qi). 

327. The Grown is not ieemed to have been answered the rents 
or profits of any lands by reason only of the same having been part 
of any honour or manor or other hereditaments of which the rents 
or profits have been answered to the Crown (/t). 

328. The right or title of the Crown to any manors or heredita- 
ments comprised in a lease granted by the Grown is not deemed 
to have first accrued until the expiration of such lease, as against 
any person, whose enjoyment of such hereditaments or whose 
receipt of the rents or profits thereof commenced during the term 
of the lease, or who claims through any person whose enjoyment or 
receipt so commenced (i)* 


0. 27) (see p. 105, ante), has no relation toi property belonging to the Grown, and 
to gain a title agaiost the Crown there must still be adverse possession. Queere 
whether the Grown Suits Act, 1769 (9 Geo. 3, o. 16), applies to advowsons 
{Oiheon v. Clark (1819), 1 Jac. & W. 169). The Grown Suits Act, 1769 (9 Geo, 
3, 0. 16), contains many provisions similar to those of stat. (1623) 21 Jac. 1, o. 2, 
and a commentary by Sir E. Coke (3 Go. Inst. 188 — 191) on the stat. (1623) 
21 Jac. 1, 0 . 2, explains most of the technical expressions used in the Grown 
Suits Act, 1769 (9 Geo. 3, o. 16). ^ 

J d) IHd,, 88. 3, 4. These provisions seem unnecessary, as by the Act the statute 
y runs against the Grown from the time when the right accrues, but they 
were borrowed from the stat. (1622) 21 Jac. 1, c. 2, where they were needed, as by 
it the rights of the Grown were barred when the subject had been sixty years in 
possession before the passing of the Act; see Tuthill v. Royers (1844), 1 Jo. A 
Lat. 36, 83. A reversion to the Grown, expectant on the determination of an 
estate tail, planted by the Grown to a suSject for services, cannot be barred 
(see note (r), p. 137, ante). In such a case time cannot, it seems, run against 
the Grown until the time when the reversion falls in, and an attempt to Imr the 
reversion could have no effect. 


(e) Grown Suits Act, 1769 (9 Geo. 3, o. 16), s. 7 ; see Doe d. William IV, v. 
BoherU (1844), 13 M. & W. 520; A.-G./or British Honduras v. Bristows (1880), 
6 App. Gas. 143, P. G. ; 3 Go. Inst. 191. A person may gain a title as against 
the Crown to ^e fee simple of land, bat if such person and his predecessor in 
title have paid a quit-rent which they were not bound to j>ay, the Crown gains 
an indefeasible title to the quit-rent {Tuthill v. Bo^esrs, supra, decided on the 
construction of the corresponding Grown Claims lactation (Ireland^ Ao^ 1808 
(48 Geo. 3, o. 47), by Suodbn, L.G., and BXiACKBUBKE, 

(f) Grown Suits Act, 1769 (9 Geo. 3, o. 16), s. 1, 

Is) Dnd,, s. 5. 

I A) Crown Suits Act, 1861 (24 A 26 Yiot e. 62), s. A 
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839. If the Crown has been out of possession of real property for 
twenty years, the peiwn in possession can retain possession until 
ih6 Crown ostabliBhed its title by an information of intrusion, 
but this do6B not prevent the Crown or its grantee from making 
peaceable entry and then holding by virtue of title (k). 

330* Limitations similar to those prescribed with regard to the 
Crown have been enacted with respect to claims by the Duke of Corn- 
wall to lands and other hereditaments within the county of Cornwall 
other than liberties or franchises, mines, minerals, stones, and 
substrata (1). 


Part VI. — Actions against Trustees. 

Sect. 1. — In Genei'aL 

331. The fact that the defendant is an express trustee (ni) for 
the plaintitr will prevent the action from being barred by lapse of 
time, whether the claim is to recover land (w), or personal estate (o), 
or is in respect of a breach of trust (a), if the defendant still retains 
the property or has converted it to his use or if the claim is founded 
on fraud (b). In other cases the existence of an express trust does 
not prevent the action being barred by lapse of time(c), and in 
the case of money (including a legacy) charged on land, or arrears 
of interest on money so charged, or arrears of rent, the mere 
existence of an express trust does not prevent time running (d). 

Sect. 2. — The Tmstee Act, 1888. 

332. Except in two cases hereafter referred to (e), a trustee (/), 


(k) Emmerson v. ^faddts(m, [1906] A. C. 669, P. 0. ; stat. (1623) 21 Jao. 1, o. 14 ; 
see boe d. If’att v. A/arria (1836), 2 Bmg. (n. C.) 189. 

(/) Duchy of Coro wall A<t, 1844 (7 & 8 Viet. o. 105), ss. 71, 88 ; tee title Con- 
stitutional Law, Vol. VIL. p. 267. There seems to bo no lixniiation with 
regatd to liberties or franchises. 

(m) As to what trusts are express for this purpose, see pp. 141, ante, 164, 
poet; and titles Equity, Vol. Xlll., p. 164; Tiiusrs ani> Thubtees. 

(n) Real Pro|»erty Limitation Act, 1833 (3 & 4 Will. 4, o. 27), s. 26. 

fo) iSee lianner v. Bfrrvlye (1881), 18 Ch. D. 264, 262. 

(a) Judicature Act, 1873 (36 & 37 Viet c. 66), s. 26(2); see Be Croee, 
Hartitofi v. Tenieon (1882), 20 th. D. 109, 121, C. A. 

(b) Trustee Act, 1888 (61 4 62 Viet. c. 69), s. 8 (1) ; see p. 163, poet. 

(c) Trustee Act, 1888(61 & 62 Viet. c. 69). s. 8 H). 

(ct) Real iYo[ierty Limitation Act, 1874 (37 & 38 Viet. c. 57), s. 10; see p. 83, 
ante. As to an annuity charged on land and secured by on express trust, see 
p. 141, ante. 

(e) ISee p. 163, post. 

(/ ) For the purposes of the Trustee Act, 1888 (61 & 62 Viet. c. 69), the 
expression ** trustee** is to be deemed to include an exectitor or administrator 
and a trustee whose trust ariHes by construction or implication of law as well 
as an express trustee, but not the official trustee of charitable funds (ibid., s. 1 ). 
As to the application of this provision to a trustee in bankruptcy, see title 
Bankkuftcy and Insolvency, Vnl. II., p. 106, note(r); to a director of a 
limited company, **ee title Companies, Vol. V., p. 235; to an executor, m 
title Executors and Administrators, Vol. XIv., p. 318. As to thepoaition 
of partners, aee p. 171, poet, and title Partnersbit. 
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or any person claiming through him 07)» has the benefit of all rights 
and privileges conferred by any Statute of Limitation in the 
like manner and to the l^e extent as if the trustee or such person 
had not been a trustee or person claiming through a trustee (^)« 
If the action or other proceeding is brought to recover money or 
other property and is one to which no existing Statute of Limitation 
applies (t), the trustee, or anyone claiming through him, is entitled 
to the benefit of the lapse of time as a bar to such action or other 
proceeding as if the claim had been for money had and received (k). 
The statute runs against a married woman entitled in possession 
for her separate use, even if restrained from anticipation (/). 

333. The following actions are within the above provision, and 
are not maintainable after the expiration of six years from the alleged 
breach of trust : — an action against a trustee for a declaration that 
he is liable to make good a loss from not realising residuary personal 
estate (m) ; an action against a trustee to make good losses arising from 
investments negligently made (n) ; an action against executors who 
are also trustees for an account and payment of a share of personal 
estate (o); an action against trustees for improperly paying 
annuities in full without deducting income tax out of the dividends 
of securities on which income tax was deducted (p) ; an action 
against a first mortgagee who sells the mortgaged property under a 
power of sale, and, without fraud on his part, allows his solicitor to 
retain the surplus after payment of the first mortgage, on the repre- 
sentation of the solicitor that he had the authority of the second 
mortgagee to receive it (q ) ; an action brought against a director of 
a company for an act which is ultra rircs but not fraudulent (r). 

(.7) The expression any person claiming through him ” does not apply to 
cestuif ^ue trustent, but to persons deriving property from and subject to the 
liubilities of the trustee, *.c., his executors, administrators, and assigns (Leahy v. 
l)e Afoffyrw, [1896] 1 1. R, 206, C. AA 

(A) Trustee Act, 1888 (61 & 62 Viet. c. 59), s. 8 (1) (a). The effect is the 
same as if an action for non-fraudulent breach of trust were enumerated in the 
appropriate Statute of Limitation (How v. Winierion (Karl), [1896] 2 Ch. 626, 
0. A. ; lie Croyden, Jlincke v. jRoherte (191 1), 55 Sol. Jo. 632) ; as to form of account 
against trustees, see How v. Winterton (Earl), eujjra ; Be Davies^ Ellis v. RobnU, 
[1898] 2 Ch. 142 ; see also Sovereign Life Assurance Co, v. Wilmot (1893), 9 T. L. B. 
626. The provision applies to actions or other proceedings commenced after 
the Ist JaJiuary, 1890 (Trustee Act, 1888 (61 & 62 Viet. c. 69), s. 8(3)); and 
it does not deprive any executor or administrator of any right or defence to 
which he is entitled under any existing Statute of Limitation (tAuf.). 

(») See Re Timmie, Nixon v. Smithy [1902] 1 Ch. 176, 

(A) Trustee Act, 1888 (61 & 62 Viet, c, 69), s. 8 (^1) (b). The period applicable 
to such a claim is the six years provided by the Lmitation Act, 1623 (21 Jac. 1, 
c. 16), 8. 8; see p. 37, ante ; see also title Contract, Vol. VII., pp. 473 ef seq. 

8 Trustee Act, 1888 (51 & 52 Viet. 0. 69), e. 8 (1) (b). 
t) Re Swain, Swain v. Bringeman,\Vd>9X] 3 Ch. 233; see Re Page, Jones v. 
Morgan, [1893] 1 Ch. 304 ; CoVings v. Wade, [1896] 1 L R. 340, 0. A. 

(n) Re Somerset, Somerset v. PouUit (Earl), [1894 J 1 Oh. 231, 0. A. As to losses 
oausM by the fraud of an agent of the trustee who has no knowledge of the fraud, 
see Re Fountaine, Re Dowler, Fountaine y, Amherst (Lord), [1909] 2 Ch. 382, 0. A. 

(0) Re Timmis, Niton v. Smith, supra ; compare Re Croyden, Bincks v. Roberts, 
supra ; eee title Ezeoutors and Administrators, Vol. 'XIV., p. 266. 

S Re Sharp, RickeU v. Rickett, [1906] 1 Ch. 793. 

Thome v. Heard and Marsh, [1896] A. 0. 496. 

iZe lands Allotment Co*, [1894] 1 Ch. 616, 0, A. ; Whitmam v. Waikin 
), 78 L. T. 138; tee title Ooicranxss, YoL V., p. 236. 
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334. In cases within the above provision time runs from the 
date of the breach of trust, not from the time when the loss 
occurred to the cestui que trust (^), but does not begin to run 
against a beneficiary unless the interest of such beneficiary is an 
interest in possession (t). 

No beneficiary, as against whom there would be a good defence by 
virtue of the above provision, can derive any greater or other 
benefit from a judgment or order obtained by another beneficiary 
than he could have obtained if he had brought such action or other 
proceeding and a defence grounded on the statute had been pleaded (m). 

335. If a claim against a trustee, or a person claiming through 
him {i'\ is founded upon any fraud or fraudulent breach of trust, 
to which the trustee was party or privy, the above provision 
does not apply (w). So if trust funds are paid to a firm for 
purposes of investment and are fraudulently dealt with by one of 
the partners who makes a misrepresentation which prevents the 
discovery of the fraud, the other partners are liable, although they 
had no share in the fraud ; and time will not run till the fraud is 
discovered or might with reasonable diligence have been dis- 
covered (or). If an agent of a trustee acting in the scope of his 
employment commits a fraud, the trustee is liable for it although 
he himself \vas not aware of it, and the statute (a) has no applica- 
tion (b). But the trustee is not liable for a fraud committed by his 
agent if, in committing it, the latter was not acting as the agent of 
the trustee (c). 

336. The above provision (d) has no application when trust 
property or the proceeds thereof are retained by the trustee or 

(a) Re SomfTsetf Soiii€r«(t v. Poulett {Earl), [18‘.»4] 1 Ch. 2JU, C. A. ; T! Viwi v. 
Campoht 9 T. L, R. 2o4 ; Thorne v. /hard and Marshy [1895] A. 0. 

495 ; (olhm/s v. Wade, [189fl] 1 I. R. 340, C. A. 

(/) Trustee Act, 1888 (51 & 52 Viet. c. 59), b. 8 (b); CoVinga v. Wade^ aupra; 
Re Somtrset, SomerBef v. Ponhtt ( Earl), aupra ; Want v. Campain, aupra ; see 
Mara v. Broume, [1895] 2 Ch. 09 (rovereod on another point, [1890] 1 Ch, 199, 
C. A.). He may, however, be Iwirred by laches {Re Taylor ^ Atkinaon v. Lord 
(1990), 81 L. T 812). 

(tt) Trustee Act, 1888 (51 & 52 Viet. c. 59), s. 8 (2). As to the moaning of this 
proviso, see CoVingH v, Wade, aupra ; and see Re Someraet^ Somer/fet v. Poulett ( Earl), 
aupra ; Want v. Vampain, evpra ; Re Dive, Dive v. Roehitrk. [1909] 1 Ch. 328, 386 ; 
Re. Euuutaine, Re Dowler, Paiuiaine v. Amher.d {Lord), [1909] 2 Cn. 382, 393, 0. A. 
Where the tenant for life is burred but not the remainderman, the interest on 
funds replaced by the triisteo will be paid to him during the life interest {ibid.). 
As to the form of order, see 2 Seton, Judgments and Orders, 6th ed., 1144. 

{v) See note (</), p. 162, ante. 

{w) Trustee Act, 1888 (51 & 52 Viet. c. 59), s. 8 fl) ; as to what is fraud 
within the Act, see GoUinga v. Wade, aupra; Re Sale Hotel, Ltd, (1897), 46 
W. R. 314. 

(x) Moore v. [1891] 1 Ch. 547; see Blair v. Brondetf (1847), 2 Ph. 

354, the principle laid down m which case has not been affected by the Trustee 
Act, 1888 (51 & 52 Viot. c. 69), s. 8 {Moore v. Knight, aupra ; Walahan v, Stainion 
(1863), 12 W. E. 63, 0. A.). As to the position of partners generally, see title 
Partijership. 

(a) Trustee Act, 1888 (51 & 52 Viot. o. 59). 

\bj Moore v. Knight, aupra, 

(c; Thome v. Heard and Marali, aupra ; Sima v. BrtUUm (1850), 5 Emh. 302 ; 
end see title Aoencv, VoL L, p. 212. 

(d) Trustee Act, 1888 (61 A 52 Viet. o. 59, s. 3 (1) ; see p. 161, oals. 
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hftve boeii previously received by him and converted to his use (s). 
But this exception does not apply where trust funds advanced on 
mortgage are, with the concurrence of the mortgagor, applied 
in payment of a debt previously charged on the mortgaged property 
in favour of a firm of which the trustee is a partner (/). 

337. In the case of an improper investment by a trustee or any 
negligent act amounting to a breach of trust, the payment of 
interest by the trustee to the cestui que tiiist is not such an 
admission of liability as to deprive the trustee of the benefit of the 
statute ig). 

Sect. 8. — Trusts Sufficient to Prevent Time Running. 

338. In cases to which the Trustee Act, 1888 (h), has no applica- 
tion, the Statutes of Limitation are ousted, as between trustee and 
cestui que trust, when there is an express trust constituted by the 
act of the parties (i) ; a constructive trust arising by implication of 
law will not oust the operation of the statutes, except where a con- 
structive trustee enters into possession of property with knowledge 
of a trust affecting it O'). 


(«) Trustee Act, 1888 (61 & 62 Viet. o. 69), s. 8 (1). Theme v. Heard and 
Mareh, [1896] A. 0. 495 ; How v. Winterion [Earl), [1896] 2 Ch. 626, 0. A. ; Re 
Page, Jones v. Mwyan, [1893] 1 Ch. 304; Re Tufnell [\\i02), 18 T. L. U. 705; 
Wassellv, Leggatt, [1890] 1 Ch. 664 (where a husband took and retained his wife*8 
separate property). It seems that the Trustee Act, 1888 (61 & 62 Viet. c. 69), s. 8, 
has no appUcution if the action is brought against a person claiming through the 
trustee, and such person at the time of the action still retains uie trust pro- 
perty. So if a person who, with the consent of the trustees, haying lawfully 
been in possesion of trust property during the lifetime of his wife, the 
tenant for Ufe, remains in possession after liis wife’s death with knowledge 
of the trust, he is bound to account for the whole of the arrears of the prohts 
from the time of the death of his wife and not merely for six years [M^Ardle 
y. Oaoghran, [1903] 1 1. B. 106). Trustees who, being also annuitants, receive 
^e whole of meir annuities without deducting income tax, although the inc(»me 
tax was deducted out of the dividends from which the annuities were payable, 
are not protected in respect of a claim for the refunding of the income tax 
{Re Sharp, RkJeeU y. RUkett, [1906] 1 Ch. 793 ; and see p. 162, ante. 

(/) Re Oum^y, Mason y. Mercer, [1893] 1 Ch. 690. 

(y) Re Somerset, Stmersei y. Poiueti (Earl), [1n 94] 1 Ch. 231, 0. A.; Re 
Fountains, He Howler, Fountains y. Amherst [Lord), [1909] 2 Ch. 382, C. A.; 

V. Campaiu (1893), 9 T. L. E. 264 ; see Thome v. Heard and Marsh, 
sujtra ; see Truntee Act, 1888 (61 & 62 Viet. o. 69), s. 6 (1) (a). 

[h) 61 & 62 Viet. 0 . 69 ; see p. 163, ante. 

(t) Judicature Act, 1873 (36 A 37 Viet. o. 66), a. 26 (2) ; see p. 161, a»fe. See 
Townshettd y. Totonshend (1783), I Bro. 0. 0. 660 ; Beckford y. Wade (1805), 17 
Ves. 87, P. 0. ; Pdre y. Petre (1863), 1 Drew. 371 ; SaUtr y. Cavanagh (1838), 1 
Dr. A Wal. 668 ; Tardley y. Holland (1876), L. R. 20 Eq. 428 ; Sands to Thompson 

e , 22 Ch. D. 614; Churcher y. Martin (1889), 42 Ch. D. 312; Patrick v. 

on (1889), 24 Q. B. D. 128 ; Nugent y. Nugent (1884), 16 L. E. Ir. 321 ; Rs 
Rot/k, Jaiobs y. Hind (1889), 61 L. T. 681, 0. A. ; Lockey y. Lorhy (1719), Free. 
Ch. 618 ; Homnden y. Annssley [Lord) (1806), 2 Sch. A Lef. 607, 632 ; Thomas 
T. Thomas (1866), 2 K. A J. 79. As to express trusts, see p. 141, ante; titles 
Equity, Vol. XIIL, p. 164; Teusts akd Tbustbxs. 

[J) M*Ardls y. Gaaghran, supra ; see IMridgman t. QiR (1867), 24 Beay. 
802 : Wasssll y. Leggatt, [1896] 1 C&. 664, and as to oonstruotiye trusts, see 
title Equity, Vol. XIIL, pp. 164, 166. As to the running of time where the 
tenant for life is presumed to haye paid himself, the trustee being consequently 
affected, see pp. 72, 73, ante, and the cases cited in notes (a), (6) and (e) tbarson; 
me also Jenner t. dkmnan (1864) 10 Jur. (v. s.) 466. 



Piet VI.— Actions against Thustees! 


161 


m A mortgagee is not a trustee of his power of sale for the 
mortgagor (k). Where in a mortgage deed there is an express trust 
that the surplus shall be paid to the mortga«;or and the mortgaged 
property is sold, the mortgagee is a trustee of any surplus for the 
mortgagor, and if the mortgagee retains the surplus or converts it 
to his use, no Statute of Limitation can be set up as a bar to a 
claim against him (/). But where in the case of such a mortgage 
the mortgagor's right to redeem is extinguished by the possession 
of the mortgagee for twelve years, the power of sale and the trusts 
of the surplus are also extinguished, and no claims can be made by 
fche mortgagor in respect of a sale made after such extinction (w). 

340. Where a cestui que trust has a direct remedy in equity, 
independently of that of the trustee, against a person who is liable 
to pay trust moneys (n), and the relation between the cestui que 
trust and the debtor is such as merely to give the cestui que tmst 
a remedy analogous to some legal remedy, the Statutes of Limita- 
tion apply to the equitable claims of the cestui que trusty subject 
to the same rules relating to disabilities and accrual of the right 
of action as govern a legal right (o). But the relation between 
the cestui que trust and the debtor may be of such a fiduciary 
nature as, except in cases falling under the Trustee Act, 1888 (p), 
to exclude the operation of the Statutes of Limitation alto- 
gether (q), 

341. Where any person as agent (r), guardian («), or in any other 
fiduciary capacity, is in receipt of money for which it is his duty to 
account, no lapse of time, so long as the relation of confidence exists 
between the parties, can bar the right to an account from the begin- 
ning of the transactions (t) ; nor will the statute begin to run when 
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(k) Warner v. Jacob (1882), 20 Oh. D. 220 ; Martinson v. Clowes (1882), 21 
Ch. D. 857, 860; Nash y. Nads (1880), 25 Sol. Jo. 95, 0. A. ; Colson v. Williams 
(1889), 58 L. J. (cil.) 539, dissenting from the dictum of Stuart, V.-O., to the 
contrary in Itohcrtson v. Norris (1858), 1 Oiff. 421. As to a mortgagee of a 
ship, see Banner v. Berridge (1881), 18 Ch. D. 254 ; and title SnirriNO and 
Navigation. 

(/) Re Bell, LaJ^e v. B^l (1886), 34 Ch. D. 462; Banner v. Berridge, sujfra ; 
Charles v. Jones (1887), 35 Ch. D. 644; Thome v. Heard, [1891] 1 Ch. 
599, 607, C. A. A mortgagee, when there is a surplus and there are other 
mortgages, is trustee of the surplus for the other mortgagees ; soe Thorne y. 
Heard and Marsh, [1895] A, C. 495 ; and, as to mortgages generally, see title 
Mortoaoe. 

(m) Chapman v. Corps (1879), 41 L. T. 22. 

(n) As to which, see title Trusts and Trustees. 

(o) Burroives v. Gore (1858), 6 H. L. Oas. 907, per Lord CHELMSFORD. L. C., 
at p. 940, and per Lord Chan worth, at p. 945 ; Btone v. Stone (1869), 5 Ch App. 
74; see Williams v. Vapworth, [1900] A. C. 563; and see title Equity, 
Vol. XIII., p. 175. 

(p) 61 & 52 Viet. c. 59; see p. 162, arde, 

Iq) See Bridgman y. Gill (1857), 184 Beay. 302 ; and p. 166, port. As to a 
ooyenant to pay monoy on trust, see Spickemell v. Ilotham (1854), Kay, 669, 
675; Stone v. Stone, supra; seep. 73. ante; and Burroives y. Gore, supra, 

(r) See title Agency, Vol. L, pp. 186 et seq. 

(!) See title Infants and Children, VoLXVIL, pp. 117, 131, 132. 

P) Mathew Y. i?rt!! (1851), 14 Beay. 341; Pelly y. Bascembe (ISGSQ, 4 Gill. 
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the relation is put an end to. If a guardian is in receipt of rents of 
land during the minority of the infant and he retains those rents 
or converts tliem to his own use and never accounts for the 
rents received, an action for an account may be maintained more 
than six years after the ward’s coming of age, though such an 
action would, in general, be barred in equity, by the lapse of six 
years, in analogy to the action at common law (n). A person who 
receives rents as bailiff for infant children and continues to receive 
them after the infancy has determined remains liable to account 
BO long as be receives the rents in the capacity of bailiff (r). 

In cases where money has been received by a person in the 
position of a confidential receiver or agent, and has been wiliully 
misapplied for his own benefit, no lapse of time will protect 
such persons or their personal representatives from the liability to 
account (a) ; but the relation of banker and customer is simply that 
of debtor and creditor (h), and, in the absence of special circum- 
stances, the relation of solicitor and client is not that of trustee 
and cestui qne trust. If, however, money is delivered by a person 
to a solicitor or other agent with a general authority and discretion 
to invest it for the benefit of the former, the money is received on 
an express trust and no Statute of Limitation is available as an 
answer to a claim for an account (c). 

342. If money or other property is subject to an express trust, 
and a person enters into possession or receives the rent of such 
property with full notice of the trust, he is a trustee, and unless 


390 ; see Pare v. Clegg (1861), 29 Beay. 689. As to actions for an account, see 
p. 170, post. 

(w) Mathew r. Prise (1851), 14 Beav. 341 ; see p. 133, ante. If the claim does 
not come within the exceptions of the Tnistee Act, 1888 (51 & 62 Viet. c. 69), 
8. 8 (see p, 101, ante)^ such an action would be barred at the expiration of six 
years from the ward’s coming of age {Re Page, Jones v. Morgan, [1893] 1 Ch. 
304; see Lockei/ v, Lmhey {Xil^), Proc. Ch. 618; IJorenden v. Annesley {Lord) 
(1806) 2 Bch. & Lef, 607, 632 ; Thomas v. Thorms (1866), 2 K. & J. 79); and 
see title Agency, Vol. L, p. 188. 

(v) Wall V. Stanwick (1887), 34 Ch. D. 763; see Tinker v. Rodwell (1893), 
9 T. L. R. 667 ; Re Maguire and McClelland's Contraett [1907] 1 I. li. 393, C. A. 

(а) IJardwicke {Earl) v. Vernon (1808), 14 Ves. 504 ; Teed v. Beere (1859), 28 
li. J. (cu.) 782; and see Heath v. Henly (1663), 1 Cus. in Ch. 20. As to the 
limitation on a principal’s claim for mere breach of duty, see title Agency, 
Vul. I., p. 184. 

(б) See title Bankers AND Banking, Vol. L, p. 684; compare Bridgman v. 
€xU (1867), 24 Beav. 302 ; Re Seaher, Ex parte Oowers (1837), 3 Mont. & A. 172 ; 
Jn re Tidd, Tidd v. Overell, [1893] 3 Ch, 154; Atkinson v. Bradford Third 
Eguitable Benefit Building Society (1890), 25 Q, B. D. 377, 0. A. 

(r) As to the liability of soUcitois and other agents to account for money 
received, see Re Hindmarsh (1860), 1 Drew. & Sm. 129 ; Watson v. Woodman 
(1875), L. 11, 20 Eq. 721, 731 ; Mara v. Broume, [1896] 1 Ch. 199, C. A. ; Pooby v. 
Malison (1888), 39 Ch. D. 178 ; Power v. Power (1884;, 13 I.. R. Ir. 281 ; S**ar v. 
Ashwetl^ [1893] 2 Q. B. 390, 0. A. ; horih American Land and Ttmber Co,, I Ad, v. 
TIofArifw, [1904] 2 Ch. 233, 0. A.; Burdick v. Garrick {IHIO), 6 Ch. App. 233; 
SheldUm V. Weldman (1663), 1 Cas. in Ch. 26; James v. Holmes (1862), 31 li. J. 
(CH.) 567; OrayY, Fhteman (1872), 21 W. B. 137; Lyell v. Kennedy, Kentiedy 
V. Lydl (18891, 14 App. Cas. 437 ; Edwards v. Warden (1876), I App. Cas. 281 ; 
Lisier A Co. v. Stubbs (1890), 46 Ch. D. 1, C. A. ; CEeise v. Aeen, £1908J 1 Ch. 
45 ; and see titles Agency, Vol. L, p. 188 ; Solioixoes. 
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he comes within the statutory protection (d) cannot, when he is 
called upon to account for such property, avail himself of the lapse 
of time as a defence (e). 

Eeceivers appointed under an order of the court are trustees (/) ; 
BO are the directors of a company (g) 

An executor is not a trustee of a legacy or share of residue so as 
to exclude the operation of the statute, unless he is so appointed 
by the will or makes himself a trustee by an act of his own (A), nor 
is he such a trustee of undisposed-of residue (i)« 
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Sect. 4. — Trusts for Payment of Debts. 

843. A transfer of property to trustees for payment of debts, Tmetfor 
if made by a debtor in his lifetime and without the concur- 
rence of the creditors, gives the creditors no right to enforce 
the execution of the trusts, but operates merely as a direction 
to the trustees, pointing out the way in which they are to apply 
the property vested in them for the benefit of the debtor, who 
alone stands towards them in the relation of cestui que trust (k). 

But when the trusts declared by the deed are to take effect only 
after the death of the settlor, the persons in whose favour the trusts 
are declared are cestuis que trusietU (1) ; and, when the creditors 


(d) See p. 161, ante. 

(«) Re IHtoh, Heynes v. Diron^ [1899] 2 Ch. 661 ; Soar v. AihwelU [1893] 2 
Q. B. 690, 0. A.; Watteell ▼. Legyatt^ [1896] 1 Oh. 664 ; M*Ardle v. Qaayhran^ 
[1906] 1 I. E. 106; liridgman v. Qtll (1867), 24 Beav. 302; Uartjord v. Tower 
(186H), 2 I. R. Eq. 204 ; out see Mara v. Brotvntt [1896] 1 Ch. 199, 0. A. 

'(/) Seagram y. Tuck (1881}, 18 Ch. D. 296. 

(J) See title Companies, yol. V., p. 226. If a company declares a diTidend 
on its shares, the declaration docs not make the coumany a trustee of the 
dividend for the sbarebulders ; see title Companies, Vol. V., p. 276. Tlio 
secretary of a company is not a trustee {Munfciyal Freehold Land Co.^ Ltd, v. 
FuUnujUm (1890), 66 L. T. 268) ; nor is an auditor of accounts {Ued$ Estate, 
BuUtiiHg and Investment Co, v. Shepherd (1887), 36 Ch. I). 787); and see title 
Companies, Vol. V., pp. 244, 269. 

(h) Philli}to V. Munniogg (1837), 2 My. & Or. 309 ; Tyson v. Jackson (1861), 80 
Beav. 384 ; Re lUme, Jacohe v. JJtnd (1889). 60 L. T. 696 ; affirmed, 61 L. T. 681, 
C. A. ; Re Marhay, Muckay v. Qmdd, n906] 1 Ch. 26, 31 ; and see title 
Executobs and Administbatoks, VoL aIV., p. 266, and cases there cited. 
As to the position of a ))er8unal representative wno has committed a devastavit, 
see ibid., p. 316, and p. 40, ante. As to an executor de son tort, see Doyle y, Foley, 
ri906l 2 I. E. 95. 


(i) See title Executors and Administrators, Vol. XFV., p. 284. As to the 
position of a deceased tnistee’s estate with regard to a broach of trust com- 
mitted by him, see ibvi., p. 312 ; nnd see Coxwell v. Franklimki (1864), 11 L* T. 
163; Woodhovee y, WoodfuAise (1869), L. E. 8 Eq.'614; Re Burge, OUlardy. 
Lawrenson (1887), 67 L. T. 364 ; Re Blake, Blake y. Power (1889), 60 L. T. 663; 
Carroll v. Hargrave (1871), 6 1. E. Eq. 648, 0. A.; Smith y, Cork and Bandon 
Bail. Co. (1870), 6 I. E. Eq. 66, 76, 0. A. ; Butler v. Carter (1868), L. E 6 Eq. 
276 ; the cases to the contrary effect (Dunne v. Doran (1844), 13 1. Eq. E* 646 ; 
Brereton y. Hutchinson (1864), 3 1. Ch. E. 361 ; Newport y. Bryan (1866), 6 
I. Ch. R. 119) have been overruled; see Carroll t. Hargrave, supra ; and see title 
Trusts and Trustees. 

(k) Garrard y. Lauderdale (Lord) (1830), 3 Sim. 1; Henriques y. Bensusan (1872), 
20 W. E. 360 ; Be Sanders' Trusts (1878), 47 L. J. (on.) 667 ; Johns y, James 
(1878), 8 Ch. 1). 744, C. A. ; tee 2 White & Tud. L. 0., 7th ed«, 887 ; title 
Banuuftgt and Insolvency, Vol. II.. jp. 328. 

(l) Bs Fibsgerodd^s l^tlement, Fitxgerala y. White (1687), 87 Oh. D. 18, 0. A. ; 
see Synnoty. Simpson (1864), 5 H. L. Cas. 121 ; Priestley v. mis, [1897] 1 Ch. 488. 
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Sect* 4. are parties to the assignment^ or it is oommunicated to them, the 
Tznsts for relation of trustee and cestui que trust is constituted between the 
Parment (h assignee in trust and every one of the creditors (m). If the trust is 
Dsbts . for the payment of debts out of personal estate, and the Trustee 
Act, 1888 (w), does not apply, no Statute of Limitation will run 
against the right of any creditor to an account and to payment. 
But if any sum of money is charged upon or payable out of real 
estate and secured by an express trust, time will run as if there 
were no such trust (o). 


Debtf barred 344. When an assignment of property is made so as to raise a 
at the data of fc^Qgi; in favour of creditors in general, a debt barred at the date of 
of the^st the o^ssignment will not be included, unless there was something in 
the assignment sufficient to operate as an acknowledgment of the 
debt to the creditor or a direction to the trustees to include the 
debt among those to be paid (p). 


Trust of 345. A trust of personal estate declared by will does not prevent 

personaitr for the statute from being set up as a defence even as to debts upon 
which the statute had not taken effect in the testator’s lifetime, 
Trust of though he believed the personal estate of which the trust is declared 

realty. to be realty and devised it as such (9); but a provision by a 

testator for payment of his debts out of his realty includes all debts 
recoverable at his death, and as to debts not then barred the statute 
will run from the death (r). It is immaterial whether the provision 
is by a charge or by a trust, as a trust does not, in respect of 
money charged upon or payable out of land, keep a debt alive long^r 
than a charge (a). 


Direction to 846. A direction by a testator to pay a particular debt which is 
sl»al»ute-barred will take the debt out of the statute (b ) ; and if a 
testator expresses a wish that a trust should include statute-barred 
debts, such debts will be payable out of the residue left after pay- 
ment of all demands to which the estate is legally liable (c). 


(m) Acton v. Woodgate (1833), 2 My. & K. 492 ; 2 White & Tud. L. 0., 7th ed., 
889 ; and see title BANKRUPTor and Insolvency, Vol. II., pp. 328, 329. 

(n) 61 & 52 Viet. o. 69 ; see p. 161, ante. 

(0) Seal Property Limitation Act, 1874 (37 & 38 Viet. 0. 67), 0. 10 ; see p. 
83, ante ; as to express trusts, see p. 141, ante. 

See Scott v. Jones (1838), 4 Cl. & Fin. 382, 391, H. L. As to what is a 
sufficient acknowledgment, see np. 63, 80, 92, 103, ante. As to a trust in a will 
for payment of debts in genersd, see Burke y. Jones (1813), 2 Ves. & B. 276 ; 
(y Connor ▼. Hastam (1865), 6 H. L. Cas. 170, 178; title Executors and 
Administrators, Vol. XIY., p. 254. 

(7) Scott V. Jones, n<pra ; Be Hejphumf Ex parte Smith (1884), 14 Q. B, D, 
394 ; see Evans v. Tweody (1838), 1 Beav. 66. 

(r) Be BallSt Trewhy v. BaUs, [19091 I Ch. 7.01 ; Fergus' Executors v. Core 
fl803), 1 Soh. & Lei. 107; Hargreaves v. Michell (1822), Modd. & G. 326; 
Hughes v. ITynns (1823), Turn. & A. 307 ; see O'Connor v. Haeiam (1866), 6 H. L. 
Gas. 170. 

(o) Beal Propertylimitation Act, 1874 (37 & 38 Viet 0. 67), s. 10; see p. 83, 
onfe; Be Stephens, ffarburton r. Stephens (1889), 43 Ch. B. 39; Be Batts, Trewhy 
T. BaUs, sumn ; title Executors and Administrators, Vol. XIV., p. 264. 

(h) Sm Millington v. Thompson (1862), 3 I. Ch. E. 236. 

(c) See Scott v« Jones, supra; compare Williamson t. Naylor (1838), 3 Y. A C« 
(ex.) 208. 
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If a testator makes provision for the payment of the debts of Bbct. 4. 
another person who is dead, the provision will include all debts Trusts for 
which are unbarred at the death of the original debtor (d). Payment of 

Debts. 

Debts of 
another 

Part VII. — Equity and the Statutes of 
Limitation. 

Sect. 1. — In Oenercd. 

347 . The Eeal Property Limitation Acts, 1883 (^) and 1874 (/), Application of 
apply expressly to equitable as well as legal claims (//). The equitaWe^ 
Trustee Act, 1888 also applies to proceedings in equity. ciiimi. 

The Limitation Act, 1623(i),and the Civil Procedure Act, 1838(A;), 
dealing, inter alia, with certain actions which applied originally 
only to proceedings in courts of law (0, apply now to any action 
in the High Court which comes within their terms, whether such 
action is brought in the King’s Bench or in the Chancery 


(df) CyOmnor v. Haslam (1865), 6 II. L. Cas. 170. 
f«) 3 & 4 Will. 4, c. 27 ; see pp. 97, 105, ante. 

If) 37 & 38 Viet. 0. 67 ; so© p. 82, ante* 

Iq) See p. 137, ante, and title Equity, Vol. XIII., p. 176. 

i h) 61 & 62 Viet. o. 69 ; see p. 161, ante, 
i) 21 Jac. 1, c. 16; see p. 38, ante, 
k) 3 & 4 Will. 4, c. 42 ; see p. 76, ante, 

1) No Statute of Limitation before the Beal Proi)erty Limitation Act, 1833 
(3 & 4 Will. 4, c. 27) (see p. 103, anfe), nrovidod in ternw for equitable rights 
or expressly bound courts of equity. Although the distinction between courts 
of equity and courts of law has oeen abolished (so© U^rner y, Murdoch, Murdoch 
▼. Warner (1877), 4 Ch. D. 760, 752, C. A.), the distinction between rules of 
equity and rules of law remains {Joseph v. Lyons (1884), 16 Q. B. D. 280, C. A ; 
lie Oreavea, Deceased, Bray v. Tojield (1881), 18 Ch. 1). 651, 654). It is, there- 
fore, still of importance to consider the way in which courts of equity before 
the Judicature Acte viewed the Statutes of Limitation when those statutes 
did not expressly bind those courts (see IJovmden y. Anneal nj {Lord) (1806), 
2 Sch. & Lof. 607, per Lord Eedesdalb, L.O., at p. 630 ; Smith y. Clay (1767), 
8 Bro. C. C. 639, n., per Lord Camden, L.C. ; Bond v. lUpkins (l802), 1 
Sch. & Lef. 413, 429 ; ChoJmmdeley {MarquisYy, Clinton {Lord) (1820), 2 Jac. & W. 
1, 138; Knoxy, Qye (1872), L. H. 6 ll. L. 674; Adcard v. Skinner (1887), 
36 Ch. D. 146, 186, 0. A; Brooks v. Muckleston, [1909] 2 Ch. 619, 
622 ; Molloy v. Mutual Reserve Life Ineuiytnce Co, (1906), 94 L. T. 766, C. A). 
These coiute frequently had occasion incidentally to decide purely legal 
rights, as, for instance, in adju.li eating on the yalidi^ of claims for debts 
brought in under decrees in administration suite. In such coses courts 
of equity decided all questions, including questions on the statutes, as if tbo 
were being enforced by an action at law, where there was an analogous 
legal remedy within some Statute of Limitation, and were bound to the exact 
period limited by the statutes, and all the exceptions as to disabilities, ackuow- 
figments, or otherwise applied equally with the mere limitation of time, but 
in cases where there was no analogous legal remedy courts of equity were bound 
by no positive niles {Smith v. Clay, supra ; White v. Ewer (1670), 2 Vent, 340 ; 
Bonny v. Bidgard (1784-88), cited in Beck/ord v. IfWe (1805), 17 Ves. 87, 97 ; 
see Hides ▼. Sallitt (1864), 3 De G. M. & G. 782, 0. A. ; Thomas y, Thamtu 
(1855), 2 K. A J. 79 ; UcDonndX v. White (1865;, 11 H. L. Cas. 570). As to 
the effect of the Judicature Act, 1873 (36 E 37 Yict c. 66), t. 8,6ee title CotJKTS, 
YoL IX., pp, 51 et seg. 
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SacT. 1. 

laOeaeral. 


Aooomitt. 


ThiiL 


Wbemao 
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Division (m)« In the case of actions which are not witTiin the terms 
of these statutes, courts when administering equity oiten apply by 
analogy the limitations provided by these statutes (n); but this 
principle will, as a rule, be applied only where the equitable remedy 
which it is sought to enforce has some relation or similarity to a 
concurrent legal remedy (o)« 

Sect. 2. — AecotmU. 

348. In actions for account the time for which an account will 
be granted may be (1) limited only by the accruer of the plain- 
tiffs title, (2) limited to six years, or (8) limited to the period since 
the commencement of proceedings. 

349. (1) Where some person has been in the receipt of money, or 
in the management of property as trustee for the plaintiff in the suit, 
or in some other confidential capacity, the Statutes of Limitation do 
not apply, except in cases governed by the Trustee Act, 1888 (p), 

350. (2) Where there has been no trust, the right to an account 
in equity is usually limited to six years by analogy to the provisions 
of the Limitation Act, 1628 (r), which apply to actions of account 
at law(«). So if a purchaser for value has notice of the instru- 
ments on which the title of the rightful owner is founded and 
there is no fraud or suppression and no trust, the account of 
rents will, it seems, be limited to six years prior to the commence- 
ment of proceedings (a). If the plaintiff has been under disability 
for some part of the time during which the land has been in the 


(to) Ite Oreavea, DcceMed, Bray v. Tofield (1881), It 
Ouitd (188'i), 9 Q. B. D. 59, per Brett, L.J., at p. 


18 Uh. D. 661, 664 ; Oibha v. 
. p- 67, C. A. ; He Sharpe^ He 
Bennett^ Maaonic and General Life Aasurance Co, v. Sharpe, [18921 1 Cn. 164, 
166, 0. A. 

(n) Thomson ▼, Eastwood (1877), 2 App. Cae. 216 (interest on a legacy secured 
by express trust); Allcurd v. Skinner (1887). 36 Oh. D. 146, 186, 0. A. 
(recovery of property obtained by undue influence); Botigaon v. Williamaon 
(1880), 16 Ch. 1). 87 ; He liaatinga (Lady), llaUett v. Boatings (1887), 35 Ch. D. 
94, 105, 0. A. (liability of separate estate of married woman) ; see Hule v. Jewell 
(1881), 18 Ch. D. 660, 667 ; Firth v. Slingahy (1888), 68 L. T. 481, 483 (specific 
performance). 

(o) See title Equity, Vol. XIII., p. 175 ; Mellersh v. Br<mm (1890), 45 Ch. D. 
226 ; Charter v. IVntaon, [18V)9l 1 Ch. 176 ; Be Stuciey, Studey v. Ktkewich, 
[1906] 1 Ch. 67, 72, C. A.; and p. 40. ante, 

(p) 61 A 62 Viet. 0.69 ; see pp, 161, note (A) 162, arde; WiUiamaon v. Barbour 
887). 9 Ch. D. ‘ 


(1887). 9 Ch. D. 629 
(o) Maihew v. 

1,0, A.; WrigHv.CUrd 


, 14 Beav. 341 ; Sturgia v. Morae (1868), 8 De G. A J. 
(1869), 4 Drew. 673, 680. In a suit for an account 
by a ceatui quatrttsi against a trustee on an express trust, where there had been 
great delay in taking proceedings, it was held that the account should not go 
lurther back than me tiling of the bill (Smith v, Smtth (1877), 1 L. B. &. 
206, 0. A. ; He liaatinga (lAixly), HaUtit v. Haatinya, aupra. 

(r) 21 Jac. 1, c. 16 ; see p. 38, nnie, 

{$) Lotkey ▼. Lotkey (1719), Ch. 618; see Knox v. Gye (1872), L. B. 5 
H. L. 674 ; V. Smiih (1876), 1 L. B. Ir. 206 ; Reade v. ^iade (1801), 6 Ves. 

744;_£fa^^ v. Oglandrr (mi), 6 Ves. 199, 215 ; BumeU r. Bumetf (1879), 11 


Oh. D. 213 ; and p. 38, ante, 

(o) Micka ▼, SeUlitt (1854), 8 
IFuiMnns (1856)9 28 452. 


De G. iC. 4 G* 762» 0. A. ; see Nanairy 
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possession of the defendant, and commences an action within six 
years after the disability ceased, he is entitled to carry back the 
account through the whole period of disability (6). If he does not 
sue till more than six years after the cessation of disability, the 
disability will not avail him at all so far as mesne profits are 
concerned (c). So, in an action brought by a remainderman to 
recover land from a mortgagee of the life interest, the remainder- 
man is only entitled to rents for six years before the commencement 
of proceedings (ci). 

361. (8) When a person equitably entitled to an estate recovers it 
from one who has held it under a bond fule adverse possession with- 
out notice of the plaintiff’s title, and there is no trust, or infancy, 
and no fraud or suppression, an account of the rents will not be 
carried back beyond the commencement of the proceedings (f?). 

352. In actions for an account between partners the statute does 
not run until the partnership is determined (/). In actions for an 
account between a surviving partner and the executor of a deceased 
partner the statute runs from the death of the partner and the 
right of action is barred at the expiration of six years from the 
death (f/). But if a partnership is determined by death and the 
surviving partners carry on the new partnership without taking 
the accounts of the old and without interruption or settlement, the 
statute has no application as between the surviving partners and 
the representatives of the deceased partner (/i). If one partner 
unlawfully excludes another from the management or control 
of the partnership property, time begins to run against a claim 
based on such exclusion from the act of exclusion (i). 

353. Lunacy is, generally speaking, no obstacle to an action 
being brought ajjainst a lunatic (k). Therefore, in ordinary cases, the 
Statutes of Limitation will run against a creditor of the lunatic (0< 
But if the creditor of a lunatic was, or would have been, restrained 

(h) Thnmaa v. Thmnnt (l8o5), 2 K. & J. 79 ; Ve!hi v. Bascornbe (1803), 4 Gifl. 
390 ; IVrif/ht v. Cbard (1800), 29 L. J. (on.) 415, C. A, 

(c) hockey v. hockey (1719), Prec. Ch. 518. 

\d) Hirhuan v. U^mU (1870), 4 Ch. D. 144, C. A. 

\e) Ilicka v. Sallitt (1854), 3 Do G. M. & G. 782, 0. A. ; boo Penny v. Alim 
(1857), 7 De G. M. & G. 409 ; Moryan v. M<irgan (1870), L. R. 10 Eq. 119. 

(/) Noyea t. Crawley (1878), 10 Ch. D. 31 ; Knox v. Gy#* (1872), L. R. 5 II. L. 
656; Miller y. A/i7/cr (1809), L. R. 8 Ecj. 499; Millimjton v. Holland (1809), 18 
W. R. 184; The Pcngola (1895), 73 L. T. 512; see titlo PARTNKUKiiir. 

ig) Kvox V. Gye, anjtra. The clause of the Limit *tion Act, 1023 (21 Jao. 1, o. 
16), excepting merchants* accejunts from the ofieration of the Act, was abolished 
by the Mercantile Law Amendment Act, 1866 (19 & 20 Viet. o. 97), s. 9 ; sm 
note (e), pp. 37, 38, ante, 

(5) Beljemann v. Btijemann, [1895] 2 Ch. 474, C. A. 

{%) BaHon v. North Staffordahire Hath Co. fI888), 38 Ch. D. 468, 403; 
Clegg v. JSdmonaon (1857), 8 Do G. M. & G. 787, C. A. This is also the case in the 
analogous action by a shareholder against a company for refusal to register 
him as a shareholder; see title Companies, Vol. V., p. 098. 

(Jfc) Brockwell v. Bollock (1889), 22 Q. B. D. 507, C. A. ; see title LUNAXIOS 
AND Persons of Unround Mind, pp. 462 et aeg., poat, 

(/) See Boldero v. lialyin^ Ex parte Ilawea (1871), 19 W. R. 320 ; Ra Wataon, 
Stamford Union v. Barlleth [18119] I Ch. 72 ; H^andaiuorth Union v. Worthington, 
[1906] 1 E. B. 420 ; Be Harris (1880), 49 L. J. (OB.) 327, 0. A. ; Re Weaver (1882), 
SI Oh. D. 616, C. A. ; Be J. (a Peram of Unsound Mind), [1909] 1 Oh. 674, 0. A. 
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from proceeding, the statate will not run against him during the 
lunacy (m). The bringing forward of a claim in lunacy after the 
death of the lunatic, even though the claim is followed by a report in 
support of the claim, is not sufficient to prevent the claim from 
being barred by the statate as against the heir of the lunatic, if 
the heir was not a party to the proceedings in lunacy (n). If a 
claim is made in lunacy in the lifetime of a lunatic and disallowed, 
the statute continues to run, and, on the expiration of the statutory 

E riod, the claimant will be barred in equity as well as at law (o). 

passing the accounts of the committee of a lunatic, a debt which 
is owing from the lunatic to the committee in his private capacity, 
and which is statute-barred, should be disallowed ( p). 

Sect. 8. — Frauds 


364. In a case of fraud, where a precise limitation of time is not 
provided by statute, it is impossible to define when the person 
applying for relief in equity would be held to be too late {q) ; and, 
even in a case within the Statutes of Limitation, the right of a 
person to upset a transaction on the ground of fraud or undue 
influence will not be barred, while he remains ignorant of the fraud 
or while the undue influence continues (r). 

In order to constitute such a case of fraud as will, in equity, be 
taken out of the Statutes of Limitation, it is not enough that there 
should be merely a tortious- act unknov/n to the injured party, or 
enjoyment of property without title, while the rightful owner is 
ignorant of his right ; there must be some abuse of a confidential 
position, some intentional imposition, or some deliberate conceal- 
ment of facts (s). 

When the facts have once been discovered, time begins to run from 
the date of such discovery, as from the accrual of a new right, and, if 
the party entitled to relief then suffers the prescribed period to elapse 
without pursuing his remedy, his right of action is entirely barred (i). 


(m) Sttdman v, JIart (1864), Kay, 607. 

(n) Wilkinson v. Wilkinson (1851), 9 Uare, 204. 

(o) Bock Y. Cooke (1847), 1 De G. & Sm. 676. 

Ip) See Congreve v. Power (1828), 1 Mol. 121; Lunacy Act, 1890 (63 ft 64 
Viet. c. 5), 8. 110, and Re Kenrick, a Lnnatic^ [1907] 1 1. E. 480. 

' ‘ Morse v. lloyal (1806), 12 Ves. 365, 374. 

Roche Y. O'brien (1810), 1 Ball ft B. 330 ; Dlennerhasseii y. Day (1812), 2 
dl ft B. 104 ; Hatch y. Hatch (1804), 9 Ves. 292. See, as rcgarils land and rent, 
Beal Property Limitation Act, 1833 (3 ft 4 Will 4, c. 27), s. 26, p. 143, ante, Ab 
to fraud and undue influence, see titles Equity, You Xlll., pp. 16 et seq,, 
169 et seq.; PiULUDULBirr AND Voidable CJonyeyances, VoL XV., pp. 103 
et seq. ; Misbepkesentation and Fraud. 

(s) Dean y. Thwaite (1855), 21 BeaY. 621 ; see Lewdlin y. Mackworth (1740), 
2 ]^. Gas. Abr. 579 ; Gordon y. Gordon (1821), 3 Swan. 400; Rolfe y. Gregtry 
(1865), 34 L. J. (CH.) 274 ; Alden y. Gregory (1764), 2 Eden, 280; Hatch y. 

(1804), 9 Ves. 292 ; Rocheyr. GDrien (1810), 1 Ball ft B. 330; Charter 
V. Trevelyan (1844), 11 01. ft Fin. 714, H. L. ; OresUy v. Mousley (1868), 1 Gi£E. 
460; Robertson y. Norris (1868), 1 Gift. 421 ; Pooley's Trustee y. Whrthcan 
(18S6), 33Ch.I>. Ill, 123, 0. A.; Farrar y. Farrars, Ltd. (1888), 40 Oh. D. 
396, 409. 0. A.; Vernon v. Vawdry (1741). 2 Atk. 119; AU/rry y. AU/rey 
(1849), 1 Mac. ft G. 87 ; Cheese y. Keen, [1908] 1 Oh. 245 ; Blair y. Bromley 
0847), 2 Ph. 354 ; Gibbs r. Guild (1882), 9 Q. B. D. 69 ; and see title Equixt, 
Vol. ^II., p. 170, notes (6), (c) ; and m. 49, 143, ante. 

(0 Soulh Sea Co. y. Wymondiell (1732^ 3 P. Wms. 143 ; Medlieoti y. aDond 
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Sect. 4.~MiBtake, Bwm, 4 . 

855. The payment of money or transfer of property under a Mistake, 
mistake may be a ground for equitable relief, but such relief will Miitake, 
not be granted, if the application is made more than six years 
after the discovery of the mistake or the time when, with 
reasonable diligence, it might have been discovered (a). 

Sect. 5. — Mortgages of Personalty and Advowsons* 

356. There is no statutory period of limitation applicable to an Mortgam of 
action for the foreclosure or redemption of a mortgage of personalty, p«nw™ty. 
and no statute which a court, when administering equity, can apply 

in such a case, the statutory limitation applicable to an action 
for the foreclosure or redemption of land not being applicable 
by analogy to a mortgage of personalty (6). But if real estate Mortgage of 
and personal estate are comprised in one mortgage for one pe^naTtj 
sura, the two properties being subject to the same proviso for 
redemption, and the mortgagor’s right to redeem the real estate is 
barred, equity will not decree a redemption of the personal estate (c). 

There is no statutory period of limitation for an action for the Mortgage of 
foreclosure or redemption of a mortgage of an advowson, but a 
person bringing such an action may fail if he has been guilty of 
such delay as to amount to laches {d). 

Sect. 6 . — Agreement not to Sue. 

357. If creditors enter into a binding agreement not to sue Agieemest 
a debtor for a certain time, such an agreement can be pleaded 

as a defence to an action by the creditors, and no Statute of 
Limitation will run during its pendency. Thus if a deed between 
a debtor and his creditors provides that, in consideration of the 
debtor giving up his life interest in certain property for the payment 
of his debts, licence should be given to the debtor to carry on his 
business without suit or molestation to his person or property, and 
that if any of the creditors take proceedings to enforce their claims 


(1809), 1 Ball & B. 156; Clanricarde (Marquis) v. Henning (1861), 30 Bear. 175 ; 
Bee Deaden v. King (1852), 9 Hare, 499, 532; Metropiiitan Dunk v, IJeiron 
(18S0), 6 Ex. D. 3i9, C. A. ; Re Fitzrog Beasnmr Sleet etc, Co., Ltd, (1884), 50 
L. T. 144 ; MoUoy v. Mviual Reserve Life Insurance Co. (1906), 94 L. T. 756, 
0. A. 


(a) Brooksbanh v. Smith (1836), 2 T. & C. (EX.) 58 ; Denys r. Shuckhurgh 
(1840), 4 Y. & 0. (ex.) 42 ; Harris v. Harris (No. 2) (1861), 29 Beay. 110 ; see 
Baker v. Courage & Co,^ [1910] 1 K. B. 56« An action brought by one cestui 
trust against another to recover money wrongly paid to the latter by the 
trustee under a common mistake of fact is barrou after six years from the pay.* 
ment ; but if such claim is made in an action in which the court is administering^ 
the trust estate, and there are assets to which the overpaid cestui qus trust is 
entitled, the court will adjust the acoounts between the parties and lapse of time 
will be no bar (/?« Robinson, McLaren ▼. Public Trustee, [1911] 1 Oh. 502); see, 
fuither, titles EkiuiTY, Vol. XIII., pp. 22 et seq. ; Mistake. 

(h) London and Midland Bank v. MitcheU, [1899] 2 Oh. 161 ; Charier v. WaUtm, 
[1899] 1 CSi. lib; Mellersh v. Brown (1890), 45 Oh. D. 225; Bs Btucley, 
Stucley y. Kekewich, [1906] 1 Ch. 67, 0. A. ; Be Hancock, Hancock v. Berrey (1886) 
59 L. T. 197 ; Be l^'s Trusts (1890), 63 L. T. 416. 

Charter v. Watson, [1899] 1 Uh. 176 ; see p. 149, anU. 

Brooks T. Mucklsston, [1909] 2 Oh. 519, 52^; see pp. 106, 153 anls. 
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their debts should be forfeited, creditors suing within the statutory 
period after his death can rdy on the agreement as an answer to 
a plea of the statute (e). 

Sect. 7. — Laches and Acquiescence, 

358. In some cases equitable relief will be refused on the 
ground of laches if the person seeking it has not come into court 
with reasonable speed after the facts have come to his knowledge, 
especially if by his supineness the position of other persons has 
become changed (/). 


Part VIII. — Penal Actions and other 
Proceedings. 

Sect. 1. — Penal Actions, 

859. All actions, indictments, and informations brought for 
any forfeiture upon any penal statute, where the forfeiture is 
limited to the Crown only, must be brought within two years after 
the commission of the offence against such statute. When tlie 
benefit is limited to the Crown and to any other person who pro- 
secutes in that behalf, the proceedings must be brought by any 
person who may lawfully sue, within one year after commission 
of the offence, and, in default of such proceedings, the action may 
be brought for the Crown within two years after the expiration of 
that year (fj). If an action is limited by any penal statute to be 
brought within a shorter period than the times above specified, the 
action must be brought within such shorter period (/i). 

360. All actions for penalties, damages, or sums of money 
given to the party grieved must he commenced within two years 
after the accrual of the cause of such actions, unless the time for 
bringing such actions is specially limited by any statute (?), and 
subject in this case to the exceptions in favour of disabilities pro- 
vided by the Civil Procedure Act, 1833 (/c), s. 4, as amended 


(e) O'Brim v. Osborne (1852), 10 Hare, 92 ; see Ivm v. Elwes (1854), 3 
Drew. 25, and p. 65, ante, 

(/) See title Equity. Vol. XIII., p. 168. This jurisdiction is not affected 
by the Real Property Limitation Act, 1833 (3 & 4 Will. 4, c. 27) ; see 
ibid,, s. 27, and pp. 144, 173, ante, 

(g) Stat. (1588-9) 31 Elia. o. 5, s. 5. If an act for which a penalty is 
imi^sed by statute is also an offence at common law, the prosecution for 
su^ an act as an offence at common law is restralnea by the stat. 
(1688-9) 31 Eliz. o. 5 (Buller, Law of Nisi Prius, 190). See, further, title 
Criminal Law and Procedure, Vol. IX., p. 294, note(c). 

(h) Stat. (1588-9) 31 Eliz. c. 5,8. 5. 

(4) Civil Procedure Act, 1833 (3 & 4 Will. 4, o. 42), s. 3. 

(k) 8 & 4 Will. 4, o. 42; see p. 78, ante. An action by a shareholder 
of a company to recover compensation from directors under the Com- 
panies (Consolidation) Act, 1908 (6 Edw. 7, c. 69), s. 84, is not within 
the Civil Procedure Act, 1833 (3 & 4 Will. 4, c. 42), s. 4, but is within 
the Limitation Act, 1623 (21 Jao. 1, o. 16) (Thomson v. Oianmorris (Lord), 
[19001 1 Ch. 718, C. A. ; zee p. 39, 
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by the Mercantile Law Amendment Act, 1856 (I)« When all the 
benefit goes to the informer and no part to the Grown, the pro- Penal 
seeding must be brought by the informer within one year (m). Actioas. 


361. An action by an officer of the Goldsmiths' Company AotfoDbj 
empowered by the Gold and Silver Wares Act, 1844 (n), to sue 
dealers who have in their possession wares with forged marks, is compwjjr/ 
not within either of the above provisions, and can be brought more 

than two years after the accrual of the cause of action (o). 

362. In the case of an information the proceedings are com- When time 

menced by the filing of the information ; it is, therefore, at the ^ 

date of this step that the statutory period is to be reckoned (p)* 

Sect. 2. — Criminal Proceedings and Crown Practice. 

363. The rights of the Crown against a subject and the rights 
of a subject against the Crown are not affected by the ordinary 
Statutes of Limitation. The Limitation Act, 1623 {q), the Civil subject. 
Procedure Act, 1888 (r), and the lieal Property Limitation Acts, 

1883 and 1874 (a), do not bind the Crown. The old rule, nvUam 
tempus occuirit regi (b), still prevails, except where it has been 
altered by statute (c). 

364. Except, therefore, where there is statutory provision to the Criminal 
contrary, prosecutions for felonies and misdemeanours may, in P^«®®cationi, 
general, be commenced at any time after the commission of the 

crime (d). 


(l) 19 & 20 Viet. 0. 97, s. 10 ; see pp. 66, 78, ante, 

(m) Dyer v. Best (1866), L. R. 1 Excii. 162 ; see Lewie v. Davie (1876), 
L. R. 10 Exoh. 86, Ex. Ch. ; Eobineon v. Currey (1881), 7 Q. B. 1). 466, 
C. A., per Bramwell, L.J., at p. 471 ; Cullijord v. Blandford (1602), 
Garth. 232; S. C., sub nom, Callijord v. Blawjord (1692), 1 Show. 363; 
Lookup V. Frederick (1767), 4 Burr. 2018; Buller, Law of Nisi Prius, 
190; Chance v. Adams (1796), 1 Ld. Raym. 77; E. v. Call (1699), 3 
Salk. 199. As to cases where the penalty is to be divided between the 
informer and someone else other than the Crown, see Barrett v. Johnson 
(1836), 2 Jo. Ex. Ir. 197. 

(n) 7 & 8 Viet. c. 22, s. 3 ; and see title Criminal Law and Pro- 
cedure, Vol. IX., pp. 768, 769. 

(o) Eobineon v. Currey (1881), 7 Q. B. D. 466, C. A. ; and see note (n), 
p. 77, ante, 

{p) Crown Suits etc. Act, 1865 (28 & 29 Viet. o. 104), ss. 6, 8, 10; see, 
generally, title Crown Practice, Vol. X., pp. 20 et eeq, ; as to the old 
practice, see A.-Q. v. Ball (1823), 11 Price, 760. 

{q) 21 Jao. 1, o. 16 ; see p. 37, ante, 

(r) 3 & 4 WiU. 4, c. 42 ; see p. 174, ante, 

(a) 3 & 4 Will. 4, c. 27, and 37 & 38 Viet. o. 67 ; see p. 169, ante, 
ib) Hob. 347. 

(c) See Ee J, (a Person of Unsound Mind), [1909] 1 Ch, 674, C. A., 
and! titles Constitutional Law, Vol. VI., pp. 374, 375, 410; Crown 
Practice, Vol. X., p. 34; see also p. 41, ante. As to claims against 
the Heir Apparent, see title Constitutional Law, Vol. VI., p. 369, 
note (n). As to the oases where the Crown is bound by the lapse of 
time, see pp. 41, 169, ante. As to the time at the expiration of which 
claims for estate and succession duties on real property in the hands of 
purchasers for value or mor^agees become barred, see title Estate akd 
Other Death Duties, VoL XIII., pp. 223, 301. 

(d) See title Crxhxnal Law and Procedure, Vol. DC., p. 294. As to a 
aciniinal information, see ibid,, p. 329. 
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Butumary proceedings before justices xnust^ in the absence of 
anv special limitation, be instituted within six c^endar months from 
the time when the matter of the complaint or infonnation Mose (e). 

There are special rules as to periods of limitation applicable to 
special forms of procedure, for instance, election petitions (/), 
certiorari {g), mandamus (ft), and quo warranto (i). 

Sect. 8. — Special Periode of Limitatum. 

Sub-Sect. 1 . — Acta done under Statutory Authxfrity, 

865 . A special limitation of six months (k) is provided for any 
action, prosecution, or other proceeding against any person for any 
act done in pursuance, or execution, or intended execution, of 
any Act of Parliament, or of any public duty or authority, or in 
respect of any alleged neglect or default in the execution of any 
such act, duty or authority (1). This provision, it seems, does not 
apply to trading bodies, even if acting under statutory authority, 
but only to public bodies or public officers (m). 

A number of statutes provide special limitations for proceedings 
in respect of acts done in pursuance of or in the execution of such 
statutes ; and these statutes, though expressly repealed by the Public 
Authorities Protection Act, 189U(n), are only so repealed as to 


(«) Summary Jurisdiction Act, 1848 (11 & 12 Viet. c. 43), s. 11; see 
jB. {&Beilly) v. Fermanagh Jueiicea, [1904] 2 I. R. 18, C. A. ; Westv.Down^ 
man (1880), 14 Ch. D. Ill, 0. A. ; and see generally title Maoistrates. 

(/) See title Elections, VoL XII., pp. 412, 493. 

Ig) See title Crown Practice, VoL X., p. 208. 

(h) Ibid., p. 111. 

(t) Ibid., p. 137. 

{k) In every Act passed after 1860, unless a contrary intention appears, 
** month** means ** calendar month** (Interpretation Act, 1889 (52 & 63 Viet, 
o. 63), 8. 3) ; and see title Time. 

(l) Public Authorities Protection Act, 1893 (56 & 67 Viet. c. 61) 
(which is a Statute of Limitation ; see Gregory v. Torquay Corporation, 
[1911] 2 K. B. 666) ; see title Public Authorities and Public Officers. 

(m) A.-Q. V. Margate Pier and Harbour {Company of Proprietors), [1900] 
1 (Jh. 749 ; Lyles v. Southend-on-Sea Corporation, [1906] 2 K. B. 1, C. A., per 
Vaughan Williams, L.J., at p. 13; iCent County Council v. Folkestone 
Corporation, [1906] 1 K. B. 620, C. A. ; O'Brien v. Juitchelstown Loan Fund, 
[19031 1 1. R. 282; Humphries v. Worwood (1894), 61 L. J. (q. b.) 437. 
The Act applies to officials of a public authority when the officials are 
sued for an act done under statutory authority {GreenweU v. Howell, [1900] 
1 Q. B. 536, C. A. ; Wilson v. Ist Edinburgh City Royal Garrison Artillery 
Volunteers (1904), 7 F. (Ct. of Sess.) 168), but not to the acts of independent 
contractors doing, under a contract with the authority, work which the 
authority has power to do {Tilling {T.), Ltd. v. Dick Kerr dt Co., Ltd., [1905] 
1 K. B. 562 ; Kenl County Council v. Folkestone Corporation, supra).^ As 
to actions for breach of contract, see Lyles y. Southend-on-Sea Corporation, 
supra ; darksY. Lewisham Distrid Council (1902), 19 T. L. R. 62 ; Rational 
Telephone Co., Lid. v. Kingsion-upon-Hull Corporation (1903), 1 L. G. R. 777. 
As to a private person acting in the purioniiance of a public duty, see 
SaUshury v. Gould (1904), 68 J. P. 158. 

(n) 50 be 57 Viot. c. 61, s. 2, and Schedule. Ibid., s. 2, repeals so much of 
any public iieneral Act as, in any proceedinff to which &e Act applies, 
fixes any period for the commencement of the proceeding ; tlm schedule 
{ibid.) contains a list of enactments parts of which are **so repealed.** As 
to the effect of such sepoal, see note (o), p. Ill, post. 
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Proceedings to which that Act applies, and are therefore, it seems, 
still in force as regards private persons (o). 

366 . Various local and personal Acts contain different periods of 
limitation for actions brought for anything done in pursuance of 
such Acts, but as regards all such Acts passed before the 10th August, 
1842 (p), one uniform period of limitation is provided, namely, two 
years, or, in case of continuing damage, one year after such damage 
has ceased (q). 


{o) See Coinage Offences Act, 1861 (24 & 25 Viet. o. 99), s. 33 (repealed) ; 
Constables Protection Act, 1750 (24 Geo. 2, o. 44), s. 8 (see Parton v. 
Williams (1820), 3 B. & Aid. 330, 338; Gosden v. Elphick (1849), 4 
Exch. 446; Smith v. Wiltshire (1821), 6 Moore (c. P.), 322; Freegard 
V. Dames (1862), 7 Exch. 827) ; Copyright Act, 1842 (5 & 6 Viet, 
c. 45), 8 26 ; County Courts Act, 1888 (51 & 52 Viet. o. 43), s. 53 
(repealed); County Rates Act, 1852 (16 & 16 Viet. o. 81), s. 44; 

Cruelty to Animals Act, 1849 (12 & 13 Viet. o. 92), s. 27 (repealed) ; 

Customs Consolidation Act, 1876 (39 & 40 Viet. c. 36), s. 272 (repealed) ; 
Customs, Inland Revenue, and Savings Banks Act, 1877 (40 & 41 
Viet. c. 13), B. 4 (repealed) ; Foreign Jurisdiction Act, 1890 (53 & 54 

Viet. c. 37). 8. 13; Game Act, 1831 (1 & 2 Will 4, o. 32), s. 47; 

Habitual Drunkards Act, 1879 (42 & 43 Viet. c. 19), s. 31 ; Highway 
Act, 1835 (5 & 6 Will. 4, o. 50), s. 109 ; Inland Revenue Regula- 
tion Act, 1890 (53 A 54 Viet. c. 21), s. 28 (repealed); Larceny Act, 


1861 

Viet. 


(24 & 26 Viet. 0. 96). s. 
c. 5), 8. 331 (repealed) ; 


Lunacy Act, 1890 (53 & 54 
licious Damage Act, 1861 (24 & 25 


Viet. 0 . 97), 8. 71; Metropolitan Building Act, 1866 (18 & 19 Viet. 
0. 122), R, 108 (repealed) (see Williams v. Golding (1866)), L. R. 1 C. P. 
69) ; Metropolis Management Amendment Act, 1862 (25 A 26 Viet. o. 102), 

B. 106 (repealed) (see Local Government Act, 1888 (61 & 62 Viet. c. 41), 
s. 40(8); DeUiny v. Metropolitan Board of Works (1867), L. R. 2 C. P. 
632; affirmed, L. R. 3 C. P. Ill, Ex. Ch. ; Doust v. Slater (1869), 88 
L. J. (Q. B.) 169; Poulsum v. Thirst (1807), L. R. 2 C. P. 449; 
Whatman v. Pearson (1868), L. R. 3 C. P. 422; Edwards v. St. Mary^ 
Islington, Vestry (1889), 22 Q. B. D. 338, C. A.) ; Metropolitan Police Courts 
Act, 1839 (2 & 3 Viet. c. 71), s. 63 (see Barnett v. Cox (1846), 9 Q, B, 
617); Municipal Corporations Act, 1882 (46 & 46 Viet. c. 50), ss. 76, 224 
(repealed) ; Poor Law Amendment Act, 1834 (4 & 5 Will. 4, o. 76), s. 104 ; 
Prison Act, 1866 (28 & 29 Viet. o. 126), s. 50 (repealed) ; Public Health Act, 
1876 (38 & 39 Vict.c. 66), s. 264 (see Graham v. N ewcastle^upon-Tyne Cor- 
poration, [1893] 1 Q. B. 643, C. A. ; Burton v. Salford Corporation (1883), 

11 Q. B. D. 286; Crumhie v. Wallsend Local Board, fl89l] 1 Q. B. 503, 

C. A. ; Lea v. Facey (1887), 19 Q. B. D. 362, C. A. ; Midland Rail. Co. v. 

Withingt^ Local Board (1883), 11 Q. B. D. 788, C. A. ; Waterhouse v. Keen 
(1825), 4 B. & C. 200 ; Davies v. Swansea Corporation (1853), 8 Exch. 808 ; 
Dearie v. Petersjield Union Gwardiane (1888), 21 Q. B. D. 447, 462, C. A. ; 
Foal V. Margate Corporation (1883), II Q. B. D. 299; Carr v. R<yyal 
Exchange Assurance 1 B. & S. 956) ; Submarine Telegraph Act, 1886 

(48 & 49 Viet. c. 49), s. 6 (3) ; Taxes Management Act, 1880 (43 & 44 
Viet. 0 . 19), s. 20 (repealed). The Acts which are marked in this note as 
repealed are repealed by the Public Authorities Protection Act, 1803 
(66 & 67 Viet. o. 61), but only, it seems, as to proceedings to which that 
Act applies ; see note (n), p. 176, ante. 

(p) Limitations of Actions and Costs Act, 1842 (5 & 6 Vict. o* 97), s* 6* 
This Act, so far as it relates to public authorities and public officers is» 
it seems, repealed by the Public Authorities Protection Act, 1893 (66 & 57 
Vict. 0. 61), s. 2, but remains in force sajeeardM private persons. 

(g) See Richards v. Easto (1846), 16 M. & W. 244 ; Cook v. Qeht (1843), 

12 M. & W. 234 ; Moors v. Sl^herd (1854), 10 Exch. 424 ; Shepherd t. 
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867. In many ot the statutes which fix a special period o! 
limitation, such period commences from the act or fact committed ; 
these words mean substantially the same as “ from the accrual of 
the cause of action ’*(r). Thus if the cause of action, as laid, is 
the happening of the damage and not the mere doing of the act 
which causes the damage, time will run not from the doing of the 
act, but from the happening of the damage («). 

In some of the statutes which fix special periods of limitation 
time runs either from the act committed or, if the injury or damage 
continues, from the ceasing of the injury or damage (f). An action 
for false imprisonment, if within the protection of a special statute, 
may he commenced at any time within the special statutory period 
from the end of the imprisonment, and the last day of the 
imprisonment is excluded in the computation of the period (a). 
In an action for illegal distress time runs from the sale of the 
goods and is not barred on the expiration of the special statu- 
tory period after the seizure (h). Continuance of injury or damage 
means continuance of a legal injury, and not merely continuance 
of the injurious effects of a legal injury. Tlie continuance of the 
injurious effects of an accident is not a continuance of injury or 
damage within the meaning of the Public Authorities Protection 
Act, 1893 (c), s. 1(d), If there is a continuance of a legal injury, 
for example, pollution of a stream, and the action is commenced 
within the special statutory period of the ceasing of the continuing 
injury, the plaintiff may recover damages not merely for the special 
statutory period, but for the whole period for which damages could 
be awarded under the Limitation Act, 1623 (c). 


Sharp (1856), 1 H. & N. 116, Ex. Ch. ; Boden v. Smith (1849), 18 L. J. 
{c, I i ; Carr v. Royal Exchange Assurance Co, (1862), 1 B. & S. 950. 

(r) This is the expression used in the Limitation Act, 1623 (21 Jac. 1, 
0. 16), and the Civil Procedure Act, 1833 (3 & 4 Will. 4, o. 42) ; seepp. 37, 
77, ante. 

(«) Whitehoiise v. Fellowes (1861), 10 C. B. (n. s.) 765; see Crumble v. 
Wallsend Local Boards [18911 1 Q. B. 503, C. A. ; Fnirhrother v. Bury 
Bural Sanitary Authority (1889), 37 W. R. 644 ; Bonomi v. Backhouse 
(1861), 9 H. L. Cas. 603; Barley Main Colliery Co. v. Mitchell (1886), 
11 App. Cas. 127. As to the construction of statutes generally, see title 
Statutes. 

(0 See Public Authorities Protection Act, 1893 (66 & 57 Viet. o. 61), 
8. 1 ; Limitations of Actions and Costs Act, 1842 (5 & 6 Viet. c. 97) ; 
Kennel and Avon Canal Co, v. Great Western Bail, Co, (1846), 7 Q. B. 
824. 

(а) Hardy ▼. Byle (1829), 9 B. & C. 603 ; Bailey v. Warden (1815), 
4 M. & S. 400 ; and see title Trespass. 

(б) Fraser v. Swansea Canal Co. (1834), 1 Ad. & EL 364 ; Collins v. 
Rose (1839), 6 M. & W. 194 (distinguishing Qodingv, Ferrie (1791), 2 Hy. Bl. 
14; Crook V, M*Tavish (1823), 1 Bing. 167; and Saunders v. Saunders 
(1802), 2 East, 254); see Poll^ v. Fordham, [1904] 2 K. B. 345. As to 
Illegal distress, see title Distress, Vol. XI.» pp. 195 et seq. 

(c) 56 & 67 Viot. o. 61. 

(d) Carey v. Bermondsey Borough Council (1903), 2 L. G. R. 219, 
C. A. ; Williams v. Mersey Bocks and Harbour Boards [1906] 1 K. B. 804, 
C. A. ; QawUy v. Belfast Corporation, [1908] 2 1. R. 34, C. A. ; Markey 
T. Tolworih Joint Isolation Hospital Bistrict Board, [1900] 2 Q. B. 454 ; 
oompare title Damaoes, VoL X., p. 310. 

(e) 21 Jao. 1, 0. 16; Harrington {Earl) ▼. Berby Corporation, [1905] 
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^ 868. A private person or company to whom special powers are 
given to carry out particular works, when sued for some unauthorised 
act, and when entitled to the benefit of a special period of limita* 
tion for an act done in pursuance or execution of the statute, 
generally comes within the protection of the statute, if in doing the 
act complained of the person or company was intending to carry 
out the particular works contemplated by the statute (/) or if, 
in the case of a person, he believed in the existence of a state 
of facts which, if it had existed, would have justified him in doing 
as he did (^). It is not necessary that he should have had reason- 
able grounds for his belief (/i), or that he should have had the 
statute in his mind or have known of its existence (t). 

An act may be done in pursuance of or in the execution of the 
powers granted by a statute, although such act is prohibited by the 
statute (/c). A person acting under statutory powers may erroneously 
exceed the powers given, or inadequately discharge the duties 
imposed, by a statute, yet if he acts bomi fide in order to execute 
such powers or to discharge such duties, he is considered as 
acting in pursuance of the statute (f). Where a statute imposes a 
duty, the omission to do something that ought to be done in order 
completely to perform the duty, or the continuing to leave any 
sucli duty unperformed, amounts to an act done or intended to be 
done within the meaning of a statute which provides a special 
period of limitation for such an act (m). 


1 Ch. 206; Hague v, Doncaster Rural DulriH Council (1908), 100 L. T. 
121 ; compare Wilkes v. liungerjord Market Co. (1895), 2 (n. c.) 281 

(overruled, but not on this point, by Kicket v. Metropolitan Rail. Co. 
{Directors etc.) (1867), L. R. 2 H. L. 175, 187) ; Blakemore v. Glamorgan^ 
shire Canal Co. (1829), 3 Y. & J. 60. 

(/) It has even been held that a comnany is entitled to such protection 
even though the acts complained of liau been done improperly and in bad 
faith {Oaldey {Lord) v. Kensington Canal Co. (1833), 6 B. & Ad. 138 ; but 
see R. V. Eastern Counties Rail. Co. (1841), 1 Gal. & Dav, 589). 

(^) Chamberlain v. King (1871), L. R. 6 C, P. 474 ; Hughes v. Bucldand 
(1846), 16 M. & W. 346. 

{h) Roberts v. Orchard (1863), 2 11. & C. 769, Ex. Ch, ; Hermann v. 
Seneschal (1862), 13 C. B. (n. s.) 392; Chamberlain v. King, supra^ 
explaining Leeie v. Hart (1868), L. R. 3 C. P. 322 ; compare Agnew v. 
Jobson (1877), 47 L. J. (M. c.) 67. 

(i) Roberts v. Orchard, supra. As to public officers, see Hardwick v. 
Moss (1861), 7 II. & N. 136; Graves v. Arnold (1812), 3 Camp. 242; 
Irving v. Wilson {11 Ql), 4 Term Rep. 485; Greenway v. Hurd (1792), 4 
Term Rep. 653 ; and see Bums v, Nowell (1880), 5 Q. B. D. 444, C. A. ; 
Selmes v. Judge (1871), L. R. 6 Q. B. 724 ; and title Public Autiioiuties 
AND Public Officers. 

{k) Gaby v. Wilis and Berks Canal Co. (1815), 3 M. & S. 680. 

(l) Smith V. Shaw (1829), 10 B. & C. 277 ; see Theobald v. Oriohmore 
(1818), 1 B, 4c Aid. 227 ; compare Griffith v. Taylor (1876), 2 C. P. D. 104, 
C. A. 

(m) Wilson v. Halifax Corporation (1868), L. R. 3 Exch. 114 ; Jolliffe 
V. Wallasey Local Board (1873), L. R. 9 C. P. 62 ; Poulsum v. Thirst (1867), 
L. R. 2 C. P. 449 ; Holland V. Northwich Highway Board (1876). 34 L. T. 
137 ; Edwards v. St. Mary's, Islington, Vestry (1889), 22 Q. B. D. 338, 0. A. 
Most of ^ese cases are now provided for by the Public Authorities 
Proteotioa Act, 1893 (66 4c 57 Viet. c. 61), 8. 1 of which not only relates to 
an act done in pursuance of a statute, but also to any neglect or default 
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A person who is not acting under the orders or directions of 
a public authority, but who commits a trespass while doing work 
required by a notice received from the authority, is not acting 
under the statute under which the notice is given (n). But if a 
contractor who is employed by a public authority to carry out work 
which the authority is authorised by statute to do is guilty of 
neglect or misfeasance, he is entitled to any special protection given 
by that statute (o), unless the negligence or misfeasance is collateral 
to the thing done or intended to be done under the statute (p). 

Sub-Sect. 2 . — Miscellaneotis 

869. Any debt, claim, or demand which may be lawfully incurred 
by or become due from the guardians of any union or parish, or the 
board of management of any school or asylum district, is to be paid 
within the half-year in which it was incurred or became due, or 
within three months next after the expiration of such half-year, 
unless the Local Government Board extends the time ; no action 
for such debt, claim, or demand will lie after the expiration of three 
months from the end of such half-year, unless the time of payment 
has been so extended (g), nor, in such circumstances, will a man- 
damus to pay such debt be granted (r). If any person claiming any 
debt, claim, or demand from such an authority commences proceed- 
ings within the period limited for payment, and prosecutes such 
proceedings to judgment with due diligence, the judgment may he 
satisfied although recovered after the expiration of that period, and 
all proceedings by mandamus or otherwise for enforcing the judg- 
ment without delay are to be deemed proceedings within the 
operation of the statute (s). 

870. Proceedings for the recovery of expenses incurred in repair- 
ing a highway by reason of damage caused by excessive weight 

In the execution of a statute, but these cases may still be of importance 
with reference to neglect by contractors who are employed by a public 
authority ; see note (m), p. 176, ante. As to a mere act of nonfeasance, see 
Umphelby y. M*Lean (1817), 1 B. & Aid. 42, and as to words spoken, see 
Boyal Aqnarium and Summer and Winter Garden Society v. Parkinson, [1892] 
1 Q. B. 431, C. A. As to what is an act done in pursuance of a statute, see 
Oarruthers v. Payne (1828), 6 Bing. 270 ; Edge v. Parker (1828), 8 B. & C. 
697. 

(n) Dousi T. SUder (1869), 38 L. J. (q. b.) 159. 

(o) Poulsum V. Thirst (1867), L. R. 2 C. P. 449. The contractor in 
such a ease does not come within the Public Authorities Protection Act, 
1893 (66 & 67 Viet. c. 61) ; see p. 176, arUe, 

ip) See WhaJtrnan v. Pearson (1868), L. R, 3 C. P. 422. 

iq) Baker v, BiUericay Union Guardians (1863), 2 H. & C. 642. As to 
guaidians of the poor, see title Poob Law. 

(r) R, y. Stepnw Union (1874), L. R. 9 Q. B. 383. 

(s) Poor Law (Payment of Debts). Act, 1859 (22 & 23 Viet. c. 49), s. 4. 
See Rhodes v. Patdey Bridge Union Guardians (1884), 51 L. T. 235; 
West Ham Union v. Bath Union (1889), 63 J. P. 292 ; Midland Rail, Co, 
V. Edmonton Union, [1896] A. C. 485 ; West Bam Union Guardums v. 
St, Matthew, Bethnal Green {Churchwardens etc,), [1895] 1 Q. B. 662, 0. A.; 
Manekester, ShefflM and Lincolnshire Radi, Co, y. Doncaster Union 
Guardians, [1897] 1 Q. B. 117, C. A.; Sharpington v. Fulham Guardians, 
[19041 2 Ch. 449 ; Deorlsv . Petersfield Union Guarddans (1888), 21 Q. B. D. 
447, 0. A. See title Poob Law. 
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passing along the highway or extraordinary traffic thereon, or for 
the recovei^ of expenses of making a street, are subject to special 
statutory limitations (a). 

371. Proceedings taken before justices to recover a civil debt 
must be commenced within six months of the accrual of the cause 
of action (&). 

372. An action under the Fatal Accidents Act, 1846 (c), must be 
commenced within twelve calendar months of the death of the 
person in respect of whose death compensation is claimed (d). 

An action for the recovery of compensation under the Employers’ 
Liability Act, 1880 (e), must be commenced within six months of 
the occurrence causing the injury, or, in case of death, within twelve 
months from the death. 

Proceedings for the recovery of compensation under the Work- 
men’s Compensation Act, 1897 (/), are not maintainable unless the 
claim for compensation with respect to the accident is made within 
six months from the occurrence of the accident causing the injury, 
or, in case of death, within six months from the death (g). 

373. A creditor is not entitled by any means whatsoever to obtain 
payment of his debt out of the property of a deceased seaman or 
apprentice, if the debt accrued due more than three years before 
the death of the debtor, or if the demand is not made within two 
years after the death (/O. 

374. If an order is made by a court of summary jurisdiction (t) 


(a) See title Highways, Streets, and Bridges, Vol. XVI., pp. 117 etseq., 
222 et 8eq.f 235, As to proceedings for the recovery of rates, nee Sweet- 
man V. Quest (1868), L. li. 3 Q. B. 262; Keeton v. Sheffield Coal Co,, 
[1901] 2 K, B. 20; and title Hates and Rating. 

(5) 12. {O'Keilly) v. Fermanagh Justices, [1904] 2 I. R. 18, C. A.; Uarpiny, 
Sykes (1885), 1 T. L. R. 307 ; West v, Downman (1880), 14 (^h. D. Ill, 
C. A. An application for an aililiation order cannot in general bo made 
after the expiration of twelve months from the birth of the child, unless 
the putative father has paid for the child's maintenance; see title 
Bastardy, Vol. 11., p. 444. 

(c) 9 & 10 Viet. c. 93, 8. 1 ; see title Master and Servant. 

(d) If the action is brought against a public authority which is within 
the Public Authorities Protection Act, 1893 (50 & 57 Viet. c. 61), the 
action must be brought within six months of the time of the injuiw 
which caused the death (WiUiams y. Mersey Docks and U arbour Board, 
[1905] 1 K. B. 804, C. A. ; Markey v. Tolworth Joint Isolation HospUed 
DUtrict Board, [1900] 2 Q. B. 454). 

(s) 43 & 44 Viet. c. 42, s. 4 ; see title Master and Servant. 

(/) 60 & 61 Viet. c. 37, s. 2 (1); see title Master and Servant. 

{g) See Powell v. Main Colliery Co,, [1900] A. C. 366; Wright v. JoJi/n 
Bagnall <2 Son, Ltd,, [1900] 2 Q. B. 240, C. A. ; and see p. 182, post 
See also title Master and Servant. As to the recover of deductions or 
payments contrary to the Truck Act, 1896 (59 & 60 Viet. c. 44), see title 
Factories and Shops, Vol. XIV., p. 523. 

(h) Merchant Shipping Act, 1894 (57 & 58 Viet. e. 60), s. 178. This 
provision is, it seems, limited to property of a deceased seaman or appren- 
tice with which the Board of Trade is empowered to d^ ; see ibid., s. 169. 
As to summary proceedings under the Act, see titles MagjTstrates ; 
Shipping and Navigation. 

(i) See title Maqutratbs. 
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Limitation of Actions. 


Sect. 8. 
Special 
Periods of 
imitation. 


under the Police (Property) Act, 1897 (Ar), for the delivery up of 
property which has come into the possession of the police in con- 
nection with any criminal charge or in similar circumstances (/), a 
person who claims such property may, in spite of such order, take 
legal proceedinj^s ugainst anyone in possession of property delivered 
by virtue of the order, but only within six months from the date of 
the order (m)* 


Sub-Sect. 3. — Di$ahilitte$, AcknowkdgmenU and Estoppel, 


No pTovfsion 
in special 
enactTiients 
for disabili* 
ties etc. 
Negotiations. 
Estoppel* 


376. No provision for disabilities or acknowledgment is made in 
the enactments providing special periods of litiiitations. 

376. Negotiations between a claimant and a person against whom 
a claim is made, although such negotiations lead to delay and cause 
the claimant not to bring his action until the statutory period has 
passed, do not debar the defendant from setting up tlie statute (a). 
There is no estoppel in such a case, unless wliat has happened 
amounts to an agreement that the defendant is to be liable (^>). 
Thus negotiations between a claimant and his employers shortly 
after an accident as to the amount of compensation to be paid under 
the Workmen’s Compensation Act, 1897 ( p), may be evidence of an 
agreement that compensation is to be paid, the only question left 
open being that of amount ; in such a case the employer may be 
estopped from setting up the defence that a claim was not made 
within the prescribed time {q). 


Part IX. — Pleadings and Process. 


Sect. 1. — Pleading the Statutes of Limitation (r). 


Statates 
which bnr 
the right, not 
the cause of 
aotion. 


877. The effect of those Statutes of Limitation which relate to 
personal actions, other than actions on penal statutes («), is not to 
extinguish the cause of action, but to bar the right to maintain the 
action. The defence of the statute in such eases must be specially 
pleaded, even if it appears on the face of the statement of claim that 
the cause of action accrued out of the time limited (t). 


(k) 60 & 61 Viet. c. 30. 

(l) under the Metropolitan Police Act, 1839 (2 & 3 Viet. c. 47), 

B. 6 ; or the City of London Police Act, 1839 (2 & 3 Viet. c. xciv.), b. 48 ; 
or the Larceny Act, 1861 (24 & 25 Viet. c. 96), s. 103 ; or the Pawn- 
brokers Act, 1872 (35 & 36 Viet. c. 93), s. 34 ; see titles Law 

AND Proceduke, Vol. IX., pp. 684 et seq. ; Police. 

(«) Police (Property) Act, 1897 (60 & 61 Viet. o. 30), s. 1. 

(n) Hewlett y. London County Council (1908), 72 J. P. 136; see title 
Estoppel, Vol. XllL, pp. 388 el eeq, 

(o) See Wright v. Bagnall {John) dt Sons, Ltd,^ [1900] 2 Q. B. 240, C. A. 

(p) 60 & 61 Viet. o. 37. 

iq) Wright y. Bagnall {John) db Sons, Ltd,, supra. 

(r) Ab to pleading generally, see title Pleading. 

{s) See Maugham y. WaUcer (1793), Peake, 220 [163]; and as to penal 
statutes, see p. 174, anfe. 

(I) SHU y. Finch (1634), Cro, Car. 381 ; Hawkings y. BiShcad (1636), 
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878 - In actions of contract and tort since the Judicature Acts, 
when it is wished to take advantage of the statute, it must be 
pleaded, except where the plea of the general issue by statute is 
admissible (a). 

In actions for the recovery of land the defendant may plead 
that he is in possession, and that plea has the effect of the general 
issue (b). 

There are certain cases in which a person when sued is allowed 
by a special Act of Parliament to plead the general issue, 
that is not guilty by statute, and when a defendant is allowed 
to do this he cannot plead any other defence except with 
leave, but he can raise the defence of the statute under the general 
issue (c). 

379 . In actions for the recovery of land which have now taken 
the place, but retain many of the peculiarities, of the old actions of 
ejectment (d), the plaintiff must on the face of his pleading show, 
and must at the trial prove, a legal title to possession not barred by 
the statute (e). A statement of claim which does not on the face of 


Cro. Car. 404; Ohapple v. Durston (1830), 1 Cr. & J. 1 ; see now R. S. C., 
Ord. 19. r. 15. Actions may in some oases bo tried without pleadings 
(R. S. C., Ord. 18a. In such cases the defence of the statute must 
be raised by notice {ibid., r. 5). In penal actions the defendant 
could formerly take advantage of the statute under a plea of the 
general issue; see notes to flodsden v. Uarridge (1670), 2 Wins. Saund. 
(ed. 1871) 160, 169; stat. (1623) 21 Jac. 1, c. 4, s. 4; Spencer {Earl) v. 
Swannell (1838), 3.M. & W. 164, at p. 161 ; Bullen and Leake, Precedents 
of Pleading. 3rd ed.. 704; R. S. C., Ord. 19, r. 12; Ord. 21, r. 19); but 
see the Public Authorities Protection Act, 1893 (66 & 67 Viet. c. 61), s. 2. 
As to the rules which relate to pleading under the present practice, see 
R. S. C„ Ords. 19, 20, 21 ; as to the forms of the plea of the statute, see 
ibid.. Appendix D, ss. 2, 4 ; as to notice of the defence of the statute 
in an action in the county court, see County Court Act, 1888 (61 & 62 
Viet. c. 43), 8. 82 ; County Court Rules, 1896, Ords. 10, 14, Appendix, 
Form 96a; Eaton v. T^ley, [1899] 1 Q. B. 963; Gregory v. Torquay 
Corporation, [1911] 2 K. B. 666; title County Courts, Vol. Vlll., 
p. 486. 

(а) R. S. C., Ord. 19. r. 15. 

(б) See p. 184, post 

{o) R. S. C.. Ord. 19, r. 15; Ord. 21, r. 19. The Public Authorities 
Protection Act, 1893 (66 & 67 Viet. c. 61), abolishes the right to plead 
the general issue, wherever conferred by any of the enactments specihed 
in the schedule to that Act, and also wherever conferred by any public 
general Act to which that Act applies (see p. 176, ante). But R seems 
that in cases to which the Public Authorities Protection Act, 1893 (66 
& 67 Viet. 0 . 61), has no application (see p. 176, arUe), if a person is sued 
and a statute which is still in force allows him to plead the general 
issue, he may still do so ; see The Ydun, [1899] P. 236, C. A.,p^ Jbune, P., 
at pp. 240 et sea. ; A.-O. v. Margate Pier and Barbour {Company of Pro* 
pHeUyrs), [1900] 1 Ch. 749, per Rekewich, J., at pp. 764, 765 •, Lyles v. 
Southsnd*on*8ea Corporation, [1905] 2 K. B. 1, C. A., per 
Williams, L. J., at p. 13. The Limitations of Actions and CosU Act, 1842 
(6 & 6 Viet. c. 97) (see p. 177, ante), repeals all provisions in local and 
personal Acts passed before 10th August, 1842, which enable a defendant 
to plead the general issue. _ 

(d) See OleShiU v. Hunter (1880), 14 Ch. D. 492. . 

(s) See the Real Property Limitation Act, 1833 (3 4 b 4 Will. 4, e. 27)# 
s. 34; and pp. 155, 158, anU. 
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Limitation of Aotions. 


SscT. 1. it Bhow each a title may be etrack out (/)• The defendant need 
Pleadingtbe not plead the statute, but may simply plead that he is in posses- 
Statates of sion {g). On such a plea the plaintiff can only take issue and 
Li mltati oiL proceed to trial ; he cannot reply 8|)ecially (fc). 

In actions in which the title to land incidentally comes in ques- 
tion, for example, in cases of trespass to land, there is no reason for 
specially setting up the statute, the proper mode of taking advantage 
of it being by a plea which denies that the land belongs to the 
party dispossessed (i). There may, however, be cases where in such 
actions the statute may with advantage be specially pleaded ; for 
instance, if in an action for trespass there is a plea justifying 
under a grant, the plaintiff may reply that the grant is more 
than twelve years old, and that the defendant never went into 
possession under it, and that, therefore, his title was extinguished 
before the trespass was committed (j). 


FleM toa 
defence of 
•et-<)ff or 
ooanterclaim. 


380. If the statute is pleaded to a defence of set-off, the plaintiff, 
in order to establish his plea, must prove at the trial that the set-off 
was barred when the plaintiff commenced his action; it is not 
enough to prove that the set-off was barred at the time when it was 
pleaded (/:). The case of a counterclaim, it seems, is different, and 
it is enough for the plaintiff to prove that the counterclaim was 
barred when it was pleaded ({)• 


vnien iasne 381. When issue is joined on a plea of the statute, the burden of 
joined. proving that the cause of action arose within the statutory period 
lies on the plaintiff (m). 

Pleading 382. A traverse of the plea of the statute only puts in issue the 
diiabiuty, ^ime at which the cause of action accrued. Therefore, if the plaintiff 
relies upon the existence of any disability as taking the case out of 
the statute, he must reply such disability specially (n) ; and the 


(/) R. S. C,, Ord. 21, r. 4; Dawkins v. Penrhyn (Lord) (1878), 4 App. 
Cas. 61 ; Philipps v. Philipps (1878), 4 Q. B. D. 127, C. A. ; Darby shirs 
T. Leigh, (1896] 1 Q. B. 664, C. A. 

(g) R. S. C., Ord. 21, r. 21 ; Eeath v. Pugh (1881), 6 Q. B. D. 346, 
per Lindlet, J., at p. 363. 

(h) Danford v. McAnulty (1883), 8 App. Cas. 466 ; Miller v. Kirwan, 
[1903] 2 I. B. 118. As to the onus of proof, see Cole v. Heydon (1860), 1 

L. T. 439. As to pleading in actions by the Crown, see stat. (1623) 21 
Jao. 1, o. 14; A,-0, to the Prince of Wales v. 8t. An6^n(1811), Wight. 167, 
236; A.-G, v. Ward (1832), Hayes, 666; A,-Q. v. Parsons (1836), 2 

M. & W. 23 ; A.-G. for Trinidad and Tobago v. Bourne, [1896] A. C. 83, P. C. 
(t) De Beauvoir v. Owen (1847), 16 M. & W. 647. As to tr^pass 

generally, see title Trespass. 

(;) Keyse v. Powell (1863), 2 £. & B. 132; see Jones v. Jones (1847), 
16 M. & W. 699 ; and p. 167, amte, A reply can now only be pleaded by 
leave of the court or a judge (R. S. C., Ord. 23, r. 1) ; see title Pleabing. 

(k) Walker v. Clements (1860), 16 (J. B. 1046; Ord v. Buspini (1797), 
2 £sp. 669 : Be BdUard, Lovell v. Pomfer, [1890] W. N. 64. Aj9 to plead- 
ing the statute to part of a claim of set-off, see Mead v. Bashford (1860), 
6 £xch. 336; and, generally, see title Set-off xsj > CouKTERCiAnf. 

(2) See B. S. C., <5rd. 19, r. 3 ; MoQowany. Middleton (IBSZ), 11 Q. B. D. 
464, C, A. 

(m) WUby v. Henman (1834), 2 Chr. & M. 668 ; Beale v. Bind (1821), 
4 B. & Aid. 568, 671 ; Hurst t. Parker (1817), 1 B. 6c Aid. 92. 

(n) No pleading subsequent to defence is now permitted except with 
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reply should aver the existence of the disability at the time of the siwt. i. 
accrual of the cause of action, and also that the action was com- Pleading the 
menced within the proper period of the termination of the disability Statutes of 
or while the disability was still subsistinj; (o). If the plaintiff to a Limitation, 
plea of the statute replies alleging a disability, a rejoinder is bad 
which does not deny that the action was commenced while the dis- 
ability was still subsisting or within the statutory period of the 
cessation of the disability. A rejoinder to such a reply is bad, 
if the rejoinder amounts to a denial of the plaintiff’s cause of 
action : a plea of the statute admits the plaintiff’s right to sue, 
but alleges that the remedy is barred by lapse of time(p); any 
matter that amounts to a denial of the plaintiff’s right must 
be pleaded in the defence, and cannot be taken advantage of in 
rejoinder {q). 

383 . In cases of simple contract debts the liability may be revived Pleading 
by a promise to pay ; and a promise to this effect is evidenced by an 
acknowledgment in writing or part payment (r). Such a promise is 
not a waiver of the statute, but a new cause of action, and there- 
fore, if made within six years of action brought, it may be proved 
on a joinder of issue on a defence of the statute (s). 

If in an action for a simple contract debt issue is joined on a 
defence of the statute, a promise made within six years cannot be 
relied on to defeat the plea of the statute, unless the parties to the 
promise are identical with those between whom the debt declared 
upon arose. Thus, if the original cause of action is a debt duo 
from two persons jointly, and the promise relied on is a promise by 

the leave of the court or a judge (R. S. C., Ord. 23, r. I); see title 
Pleading. 

(o) 1 Chitty’s Pleading, 3rd ed., 476 ; Bullen and Leake, Precedents 
of Pleading, 3rd ed., 645. 

(p) See Margetts v. Bays (1836), 4 Ad. & El. 489. 

(q) SoarpelUni v. Ateheson (1845), 7 Q. B. 864. 

(r) See pp. 68, 67, ante, 

(s) An acknowledgment or part payment is often pleaded by way of 
reply to a defence of the Limitation Act, 1623 (21 Jac. 1, o. 16), where the 
parties are the same ; see Skeet v. Lindsay (1877), 2 Ex. I). 314 ; Be Foun^ 
taine, Be Bowler, Founiaine v. Amherst (Lord), [1909] 2 Ch. 382, 384, C. A. 
(amendment allowed at time) ; K. S. C., Ord. 19, r. 16 ; Yearly Practice 
of the Supreme Court, 1912, Vol. I., 245; Bullen and Leake, Precedents 
of Pleading, 6th ed., 728 ; Odgers, Principles of Pleading and Practice, 

6th ed., 247. Before the Judicature Act, 1873 (36 & 37 Viet. e. 66), it 
never was the practice in an action under the Limitation Act, 1623 (21 
Jac. 1, 0. 16), to plead such an acknowledgment or part payment hj way 
of reply to a defence of the statute ; nor was it necessary to plead such 
an acknowledgment specially in the declaration (Upton v. Else (1827), 

12 Ifoore (o. p.), 303; see Bidd v. Moggridge (1857), 2 H. & N. 667 ; 

Tanner v. Smart (1827), 6 B. & C. 603). As to pleading a conditional 
promise, see Haydon v. WiUiams (1830), 7 Bing. 163; Hopkins v. Log<m 
(1839),6 M. &W.241, 248 ; HunUrv. Hunter (1882)8 1, R. C. L. 138. As 
to actions on bills of exchange etc., see Tanner v. Smart, sujpra ; Chitty 
on Bills of Exchange, 3rd ed., Part II., 279 ; 2 Chitty's Pleading, 4th ed., 

144, 338. Now, however, the best course would seem to be to set out 
such an acknowledgment or part payment in the statement of clmm ; 
see B. S. C.. Ord. 19, r. 4. As to allegations in the statement of claim 
that there has been an acknowledgment or part payment, see Bouts v, 

Falmer (1836), 2 Bing. (n. c.) 713. 
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one to pay his proportion, this must be declared on specially, and 
cannot be used in an action against both to defeat a defence of the 
statute pleaded by the one who made the new promise (f)* 

In an action by an executor or administrator, if the plaintiff relies 
on an acknowledgment or part payment made to him as the personal 
representative of the deceased, the statement of claim should allege 
that the promise was made to the plaintiff in his representative 
capacity (u). If the plaintiff relies on a promise made by the 
defendant in his representative capacity, he must allege such a 
promise as the cause of action (u). 

In actions on specialties governed by the Civil Procedure Act, 
1883(a), an acknowledgment or part payment should either be 
alleged in the statement of claim or pleaded in reply to a defence of 
the statute, and should state whether the acknowledgment relied on 
is by writing signed by the defendant, or writing signed by his agent, 
or by part payment (b). The acknowledgment need not be set out (c). 
A plea to an action on a specialty should state not only that the 
debt had become payable more than twenty years before and that 
no acknowledgment had been given nor part payment made, but 
also that there had been no payment of interest (d), 

384 . A promise not to plead the Limitation Act, 1628 (e), 
whether in writing or not, if it is founded on good consideration 


(<) Lechmere v. Fletcher (1833), 1 Cr. & M. 623, 626, n. ; Pittam v. 
Foster (1823), 1 B. & C. 248 (this case, where one party was a married 
woman, was before the Married Women’s Property Act, 1882 (45 & 46 
Viet. 0 . 75), but the law since that Act seems the same (Beck v. Pierce 
(1889), 23 Q. B. D. 316, C. A.). 

(u) Hickman v. Walker (1737), Willes, 27 ; Bean v. Crane (1704), 1 
Salk. 28 ; S. C. sub nom. Green v. Crane (1705), 11 Mod. Rep. 37; 
MarlhorouQh*8 {Duke) Executors v. Widmore (1731), 2 Stra. 890; SareU 
V. Wine (1803), 3 East, 409; Ward v. Hunter (i815), 6 Taunt. 210; 
ShoH V. M*CaHhy (1820), 3 B. & Aid. 626, 631 ; Bodger v. Arch (1854), 
10 Exch. 333; Tanner v. Smart (1827), 6 B. & C. 603. There is one 
decision to the contrary effect, Williams v. Gun (1701), Fortes. Rep. 177 
(see Beylin v. Hastings (1698), Garth. 470), but it cannot be considered 
as law. As to the proper defence to such an allegation, see R. S. C., 
Appendix D. s. 5; Bmleston v. Dixon (1845), 2 Dow. & L. 892 ; Browning 
V. Pam (1839), 5 M. & W. 117, 120). The statements to the contrary in 
Timmis v. Platt (1837), 2 M. & W. 720 (also reported sub nom. Gmeri 
V. Platt, 5 Dowl. 748), are inconsistent with general principles and 
opposed to the weight of authority. 

(a) 3 & 4 Will. 4, c. 42. 


(5) Kempe v. Gibbon (1840), 9 Q. B. 609 ; Forsyth v. Bristowe (1853), 
8 £xoh. 347. In an application for the revivor of a judgment which 
is more than twelve years old the affidavit in support shoiud show that 
there has been an acknowledgment or payment within twelve years 
{Lovetess v. Biehardson (1856), 2 Jur. (n. s.) 716); or that the judgment 
debt only became payable within twelve years, see Kennedy v. Whaley 
(184^, 12 I. L. R. 54. As to the old practice as to revivor oi judgment^ 
see Farran v. Beresford (1843), 10 Cl. & Fin. 319, H. L. ; Conlan v. 
Bodkin (1845), 7 I. L. R. 467 : Kennedy v. Whaley, su^m. As to the 
modem ^raotioe relating to revivor of judgments^ see K, 8. C., Ord. 42, 




JCmmm t. CHUxm (1848), 12 Q. B. 662. 

) Jf^My ▼. O'Brim (1842), C I. L. B. 577. 
•) 21 Ji^ 1. •. 18. 
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which has been subsequently performed, may, it seems, be a good 
reply to a defence of the statute (/). 

385. If there are several persons originally liable on a contract 
and one or more of such persons cun take advantage of one of the 
Statutes of Limitation and the others cannot, those persons to 
whom the defence of the statute is not open may, it seems, be sued 
without joining the others (g), 

386. Since the Judicature Act, 1878 (k), in all actions founded 
on fraud, which before that Act could be brought either in a court 
of common law or in a court of equity, or in a court of equity alone, 
if the statute is pleaded, a reply that the fraud was actively and 
deliberately concealed by the defendant’s act until within six years 
of action would be a good reply (i). But a reply that the fraud was 
not discovered till within six years of action would now be a good 
reply only in actions which, before the Judicature Act, 1873 (h), could 
have been brought in a court of equity alone. In a pure common 
law action, an action for negligence which before the Judica- 
ture Act, 1878 (/i), could not have been brought in a court of equity 
at all, a reply of fraudulent concealment of the cause of action is, it 
seems, even now bad, unless it alleges that the concealment was 
the fraudulent act of the defendant (k). If a plaintiff wishes to 
rely on an allegation of concealed fraud in order to bring himself 
within the Real Property Limitation Act, 1883 (0, s. 26, he must in 
his statement of claim fully allege facts which reasonably lead to 
tlie inference that the fraud was the cause of his being deprived of 
the land which he claims (m). 

387. If a defendant, to whom a defence of the statute is open, 
omits through inadvertence to plead it, the court, if of opinion that 
the plea of the statute is in the circumstances a meritorious one, will 
allow an amendment of the pleadings so that the defendant may 
avail himself of the defence (n). 

Sect. 2. — Process to Prevent the Statutory Bar. 

Bub-Sect. 1 . — In General. 

388. The Statutes of Limitation prohibit the bringing of an 
action on the lapse of certain periods after the right of action has 
accrued. For the purposes of the statutes an action is brought 
when a writ or originating summons is issued (o). If a writ is 
issued within the required time and not properly continued, and a 


(/) Lade v. Trill, THU v. Lade (1842), 6 Jur. 272; see p. 66, ante. 

(g) See R. S. C., Ord. 16, r. 11, and Statute of Frauds Amendment 
Act, 1828 (9 Geo. 4, o. 14), s. 2 (repealed by the Statute Law Revision 
Act, 1890 (53 & 64 Viet. o. 33) ; but see ibid., a. 3). 

{h) 36 & 37 Viet. c. 66. 

(<) Gibbs V. Guild (1882), 9 Q. B. D. 69, C. A. 

\k) Armstrong v. Milbum (1885), 54 L. T. 247, 723 ; Barber v. Houston 
(1886), 18 L. R. It. 476, C. A. 

(l) 3 & 4 Will. 4, o. 27 ; see p. 143, ante. 

(m) Lawremee v. Norreys (1890), 16 App. Cas. 210. 

(«) Bone y. Smith (1868), 2 I. R. C. L. 244 ; Arehholdy. ffowth 
(1864), 16 I. C. L. R. 420. As to the amendment of writ, see pp. 188, 189, 
post. 

(o) Bee title Pbactxqb and Pbocedxtbx. 
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writs. 


When renewal 
refined. 


Lon of writ 
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Wb«t 

emend men ts 
will be 
refused. 


fresb writ ia afterwards issued on wUeh the plaintiff procMds, the 
commencement of the action is the issuing of the last writ, and if 
this is out of time the plaintiff is barred (p). 

889 . An original writ ol summons is in force for and, except 
when a solicitor agrees to accept service, must be served within 
twelve months from the day of the date thereof, including the 
day of such date ; but if any defendant therein named is not served 
with the writ, the court, upon the application of the plaintiff before 
the expiration of the twelve months, may order that the writ be 
renewed for six months, and so from time to time during the 
currency of the renewed writ. A writ so renewed is available to 
prevent the operation of any Statute of Limitation from the date of 
the issuing of the original writ (a). 

If by any mistake of the plaintiff, or his solicitor, a writ has not 
been renewed within the proper time, the court will not, except in 
very special circumstances, allow the writ to be afterwards renewed 
in order to save the case from the bar of the statute {b). Nor will 
the court allow a renewal, when an attempt has been made to get 
the writ renewed before the lapse of the prescribed period and has 
failed only because the office was closed for the vacation, if there is 
no default on the part of any public officer (c). 

The court may, where the original writ is lost, order its officer to 
seal a verified copy of the writ, as if it were the original (d). 

If a writ of summons for service within the jurisdiction has been 
issued, but not served, and has been renewed from time to time, and 
is still in force, the court will enlarge the time for applying for a 
concurrent writ of summons for service out of the jurisdiction (e). 

390 . A writ will not, except in very special circumstances, 
be amended by dating it before the day on which it was 
actually issued, although it was by a mistake that the writ 
was not issued before (/) ; and a plaintiff will not be allowed 

(р) Pratt V. Hawkins (1846), 16 M. & W. 399. 

(a) R. S. C., Ord. 8, r. 1. This rule applies to writs issued before 
as well as after the Judicature Act, 1876 (38 & 39 Viet. c. 77) (Hume v. 
Som&fion (1890), 26 Q. B. D. 239). It seems that if there are several 
defendants in an action, some of whom mij^ht have been served, although 
others could not, the renewal of the writ would prevent* the statute 
operating in favour of any of the defendants (Dickson v. Capes (1860), 11 
I. C. L. R. 334. decided under the Common Law Procedure Amendment 
(Ireland) Act, 1863 (16 ds 17 Viet. c. 113), s. 28). As to an agreement by a 
solicitor to accept service, see He Kerly, Son and Verden [1901] 1 Ch. 467, 
C. A. ; and see generally title Practice and Procedure. 

(h) Noser v. Wade (1861), 1 B. & S. 728 ; Bailey v. Owen (1860), 9 W. R. 
128 ; Doyle v. Kaufman (1877), 3 Q. B. D. 7, 340, C. A. ; Hewett v. Barr, 
[1891] 1 Q. B. 98, Cf. A. ; Magee v. Hastings (1891), 28 L. R. Ir. 288; see 
SmaVpage v. Tongs (1886), 17 Q. B. D. 644, C. A. 

(с) Evans v. Jones (1862), 2 B. & S. 45 ; Anon. (1862), 31 L. J. (q. b.) 
61 ; see Anon. (1864), 24 L. J. (Q. B.) 23; Markey v. DowdeU (1862), 2 
I. C. L. R« 117. 

(d) R. S. C., Ord. 8, r. 3, which meets the case of Davies v. Qarland 
(1876), 1 Q. B. D. 260. 

(a) See R. S. 0., Ord. 6 ; Smalpage v. Tonge, supra ; and see, generally, 
title Practice and Procedure. 

ifyCloThe V. Smith (1868), 2 H. N. 763 ; CampheU v. Smari (1847), 
60. B. 196. 
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to amend his pleadings so as to introduce a cause of action which is Ssor. 2 . 
barred by the statute at the time of the attempted amendment ig). Process to 
The assignee of a cliose in action who has not given to the debtor Prevent the 
notice of the assignment (h), and has brought an action against the Statutory 
debtor in his own name, will not be allowed to amend his writ by 
adding the assignor as a plaintiff, when the statutory period has 
elapsed between the issue of the writ and the time of the attempted 
amendment (i). It is doubtful whether a writ will be amended by 
the alteration of the names of the parties, when the effect of the 
amendment is to save the operation of the statute (j). If a writ 
has been amended, the original writ, not the amendment, is the 
commencement of the action (/c). 

Under the Common Law Procedure Act, 1852 (Z), a plaintiff AmcndmeDta 
before service of a writ might, without an order of the court, correct without ka?« 
a mistake in the name of a defendant or the number of the defen* 
dants whom he had sued, the writ being resealed, but the original 
date remaining unaltered (m). The plaintiff can now, by leave of 
a master, before service, make any alteration in a writ (n), except 
that he cannot alter the day of the issue of the writ (m). 

The issue of a writ in one action, before the expiration of the Effect of one 
statutory period, only keeps alive the cause of action in the action on 
in which it was issued, and if another action for the same cause is 
commenced after the expiration of the statutory period, the second 
action will be barred (o). 

A report by a master establishing a debt in one action is not 
an acknowledgment which will take the case out of the statute 
if it be set up as a defence to any independent action by the 
creditor (p). Neither the pendency of any action in which the 
claim of any person, whether a party or not, might be or has been 
decided, nor any order or proceeding in such action, can in any 
circumstances affect the operation of the statute on tlio claim of 
such person in an independent action instituted by him to enforce 
his claim {q), 

iff) Weldon v. Neal (1887), 19 Q. B. D. 394, C. A. ; Lancaster y, Nose 
(1899), 15 T. L. R. 476, C. A. ; see 8tewardv. North Metrofolitan Tramways 
Co. (1886), 16 Q. B. D. 666, C. A. 

(A) See Judicature Act, 1873 (36 & 37 Viet. c. 66), s. 26 (6), and title 
Cboses in Action, VoL IV., p. 372. 

(i) Hudson V. Femyhough (1889), 61 L. T. 722; affirmed (1890), 34 
Sol. Jo. 228, C. A. ; see A.-Q. v. Pontypridd Waterworks Co.^ [1908] 1 Ch. 

388 ; Byron v. Cooper (1844), 11 Cl. & Pin. 656, H. L. ; Plowden v. Thorpe 
(1840), 7 Cl. & Fin. 137, H. L. , « . 

(?) See Crawiurd v. Cocks (1861), 20 L. J. (ex.) 169; Challinor v. Bodcr 
(1886), 1 T. L. R. 627 ; Be Jones, Cox v. Eye (1877) 46 L. J. (CH.) 316. 

(k) Coombs v. Bristol and Exeter Bail. Co. (1868), 1 F. & F. 206 ; Byan v. 

Sheehy (1847), 12 I. L. R. 44. 

(Z) 16 & 16 Viet. o. 76. . . u # 

(m) Clarke v. BmUh (1868), 2 H. & N. 763. As to the practice Moie 
the Judicature Act, 1873 (36 & 37 Viet. o. 66), see Qthson v. VarUy (1866), 

26 L. J. (Q. B.) 79. 

(n) See Practice Masters’ Rules (13). 

(o) See Manby v. Manby (1876), 3 Ch. D. 101. 

ip) See p. 93, ante. « ^ x 

(q) See Manby v. Manby, supra; but ^ Ba^eH r. BtrmmgUfn 
(1842), 4 I. Eq. B. 637, 648; Qreemoay v. Bromfield, Handley v. Wood 
(1861), 9 Hare, 201, 
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6T7B*S£0T. 2.— JVoceedin^^s ly Om Party os affecting Othere. 

391* If an action is brought by a plaintiff on behalf of himself 
and other persons, the bringing of the action enures to the benefit 
of the other persons who know of and consent to it, but not, it 
seems, to the benefit of other persons who know nothing of it(r); 
and there are some proceedings which enure for the benefit of 
persons other than those who commenced them (s). 

392. If administration proceedings under the present practice are 
commenced by an executor who is also a creditor of the testator, 
and a claim is brought in by a creditor for a simple contract debt, 
which was more than six years old at the time of the judgment but 
not at the time of the commencement of the action, the claim is 
barred by the statute (t). An ordinary administration judgment 
operates as a judgment in favour of creditors and prevents time 
running against them (u) ; and an administration judgment or order 
operates from its date, not merely in favour of a creditor, but in 
favour also of the right of set-off n gainst a creditor’s demand (a). 

393. An action, by whomsoever commenced, must, to save the 
operation of the statute, be in its nature one for the recovery of the 
demand sought to be saved from the bar of the statute (6). There- 
fore, if in a foreclosure action an inquiry is directed as to incum- 
brances, no incumbrancer coming in under the judgment can get 
any benefit from the commencement of the action, so far as the 
statute is concerned (c). If an incumbrancer is made a defendant, 
it is doubtful whether he can avail himself of the commencement of 


(r) SiemdaU v. Hankinson (1827), 1 Sim. 393. See Berrington v. Evans 
(1835), 1 Y. & C. (EX.) 434; Brown v. Lynch (1841), 4 I. Eq. R. 316; 
Tatam v. Williams (1844), 3 Hare, 347 ; Watson v. Birch (1847), 16 Sim. 
623 ; O'KeUy v. Bodkin (1840), 2 I. Eq. R. 361 ; (1841), 3 I. Eq. R. 390; 
liutchins V. O'Sullivan (1847), 11 I. Eq. R. 443 ; Carroll v. Darcy (1847), 
10 1. Eq. R. 321 ; Bermingham v. Burke (1846), 2 Jo. & Lat. 699, 714; 
Bennett v. Bernard (1848), 12 I. Eq. R. 229, 234; Thompson v. Burly. 
[1906] 1 I. E. 688. ^ 

(«) See ArchdaU v. Anderson (1890), 26 L. R. Ir. 433 (legatees obtaining 
the benefit of an action brought by a mortgagee to raise the sum due on 
an equitable mortgage, when a sale under the judgment in the action 
realised more than sufficient to pay the plaintiff’s demand) ; Murphy y. 
Sterne (1838), 1 Dr. & Wal. 236. As to proceedings in Ireland, in 
the Incumbered Estates Court, see Ee Colclough (1868), 8 I. Ch. R. 330, 
C. A. ; Ee Mxon's Estate (1874), 9 I. R. Eq. 7. C. A. ; Ee Clover (1867), 6 
I. Ch. R. 687 ; in the Landed Estates Court, see Irish Land Commission 
v. Davies (1891), 27 L. R. Ir. 334 ; Ee Ebbs' Estate (1893), 31 L. R. Ir. 96 ; 
Ee Wade's Estate (1884), 13 L. R. Ir. 616; Ee Taafe's Estate (1878), 1 
L. R. Ir. 387 ; Ee Stinson's Estate (1892), 29 L. R. Ir. 490 ; in the 
Land Commission, Ee Bateson's Estate, [1896] 2 1. R. 569 ; Ee Smith- 
wick's Estate, [1896] 2 I. R. 401 ; Re Swanton's Estate, [1898] 1 1. R. 167 ; 
Ee Morrison's Estate, [1907] 1 1. R. 16, C. A. 

(() Re Greaves, Deceased, Bray v. Tofield (1881), 18 Ch. D. 661 ; and 
•ee title Executors and Administrators, Yol XIY., p. 340. 

(w) Finch Y, Finch (1876), 45 L. J. (ch.) 816; see Harrison v. Kirk, 
[1904] A. C. 1, 6. As to an administration action by residuary legatees, 
see Prowse v. Spurgin (1868), L. R. 6 Eq. 99; and see title Exrcutors 
AND Administrators, Yol. XIY., pp. 278, 341. 

(a) Re BaUard, Lovell v. Forester, [1890] W. N. 64. 
lb) See Thompson v. Burly, [1906] 1 1. R. 688. 

(•) BemeU t. Bernard (1848), 18 I. Eq. R. 229. 
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the proceedings against him so as to says the operation of the 
statute on his claim ; the better coarse for him on his being made 
defeadant would, it seems, be to counterclaim for an order for pay- 
ment of his incumbrance (d), 

394. The appointment of a receiver does not save the rights of 
any persons but the parties to the action in which the receiver 
was appointed (e). Where money is paid into court by a receiver 
appointed in an action, the money, until appropriated to some par- 
ticular demand, is held in usum jus htibentium, and, from the time 
of payment in, the statute does not run against the right of a person 
entitled (/), 

395. Proceedings in bankruptcy or for the winding up of a 
company are for the benefit of all creditors, and prevent the statute 
from running in favour of the person or company indebted (</). If 
as a condition of rescinding a receiving order money is paid into 
court to provide for all debts in full, such debts are not barred by 
the statute, although payment is not claimed within six years of 
the rescinding of the order (//). Proceedings in bankruptcy and 
winding up have, with reference to the statute, no effect as regards 
debts due to the bankrupt or company (i). 

396. Provision is made for the carrying on of an action by or 
against the proper persons in the event of a change, after the com- 
mencement of the action in the parties in whom the cause of action 
is vested or against whom the action is brought (k). These rules have 
not interfered with the equitable construction of the Limitation 

(d) Watson v. Birch (1847), 15 Sim. 523; Sugdcn on the Statutes 
relating to Ileal Property, 2nd od., 124; Humble v. Humble (1857), 24 
Beav. 535. 

(<5) See p. 190, ante, and title Receivers. 

(/) Uowlin V. Sheppard (1870), 6 I. R. Eq. 38; Be NuaenVa TruaU 
(1886). 19 L. R. Ir. 140; Be Bclton^a Estate, [1894] 1 I. R. 537; see 
Lancaster Y. ( 1 840), 10 Beav. 154; Micklethwaite v. Vavasour 
9 T. L. R. 376 ; Ballard v. Milner, [1896] W. N. 14 ; Be Dennis, Ex pavie 
Dennis, [1895] 2 Q. B. 630; Harrison v. Kirk, [1904] A. C. 1, 6. Compare 
the ciTect of paying money into court under the Lands Clauses Consoli- 
dation Act, 1845 (8 & 9 Viot, o. 18) ; see p. 156, ante ; and title Compulsory 
P uRcnASB OF Land and Compensation, Vol. VI., p. 116; Be Stead's 
Mortgaged Estates (1876), 2 Ch. D, 713 ; Be Blachrock OomnUssioners, Ex 
parte Forde, [1894] 1 I. R. 156. 

ig) See titles Bankruptcy and Insolvency, Vol. II., p. 202 ; Com- 
panies, Vol. V., p. 509; compare pp. 92, 93, ante. As to proceedings in 
lunacy, see p. 171, ante. 

(^) Be Dennis, Ex parte Dennis, [1895] 2 Q. B. 630; and see title 
Bankruptcy and Insolvency, Vol. II. p. 91. 

(t) As to motions in bankruptcy, see title Bankruptcy and Insolvency, 
Vol. II., p. 315. 

(h) B. S. C., Ord. 18, rr. 2 — 10; see title Practice and Proce- 
dure. As to bills of review and supplement in Chancery before the 
Judicature Act, 1873 (36 & 37 Viet. o. 66), see Mitford, Pleadings in 
Chancery, 272; HollingsheaSs Case fl72I). 1 P. Wins. 742; Herey v. 
Dinwoody (1793), 4 Broi C. C. 267 ; Hovenden v. Annesley (Lord) (1806), 
2 Sch. & Lef. 607p 632 — 639; Egremont {Earl) v. Hamilton (1811), 1 
Ball Se B. 516, 531 ; Higgins v. Smiw (1842), 2 Dr. 4c War. 350 ; AUop 
y. BeU (1857), 24 Beav. 451 ; PaUh v. HoUand (1873), 29 L. T. 419 ; 
Dunne v. DoyU (1860), 10 I. Ch. B. 602 ; Ongs v. Trueioek (1873), 2 Mol. 
31, 38. 
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Act, 1628(0, 8. 4, or of the Civil Procedure Act, 1888 (m), b. 6, 
but have only supplied an additional remedy (n). An order will not 
be made for the purpose of reviving the remedy on a judgment 
which has been barred by the Beal Property Limitation Act, 
1874 (o), B. 8. But where the court holds money that has been 
paid in to the credit of a suit, lapse of time, however long, is no 
ground for refusing an order for revivor (p) ; and, where owing 
to lapse of time it is impossible to trace the representatives of 
original defendants, and there is a fund in court, revivor may be 
dispensed with and the fund paid out (q). 

It seems that even since the Judicature Acts the Chancery Division 
of the High Court of Justice can grant leave to bring an action in 
the nature of a bill of review (r) to reopen a case that has already 
been decided where the judgment has been obtained by fraud, or 
where since the judgment fresh material evidence has been obtained 
which could not previously have been procured (s). Leave may be 
refused, if application were made more than twelve years from the 
date of the judgment (t). 


(l) 21 Jao. 1, 0 . 16; see p. 55, ante, 

(m) 3 & 4 Will. 4, o. 42 ; see p. 78, ante. 

(n) Swindell v. Bvlkeley (1886), 18 Q. B. D. 250, C. A. ; see AmUonT. 
Smith (1889), 40 Ch. D. 667, C. A. 

(o) 37 & 38 Viot. 0. 57 : Jay v. Johnstone, [1893] 1 Q. B. 25, 189, C. A. ; 
Evans v. O'Donnell (1886), 18 L. R. Ir. 170, C. A. 

(p) In MickUthwaite v. Favoirotir (1893), 9 T. L. R. 376, CnTTTT,J., granted 
an order of revivor after the lapse of 160 years, the applicant seeking the 
order for the purpose of getting at funds which were in court, but the 
order was limited to the funds in court. 

(<jr) Ballard v, Milner, [1896] W. N. 14; and see title Bankruptcy and 
Insolvency, Vol. II., p. 91. 

(r) As to bills of review in Chancery before the Judicature Acts, see 
Smith V. Clay (1767), 3 Bro. C. C. 639, n. 

(s) Bright (Charles) dk Co. v. Sellar [1904], 1 K. B. 6, C. A. ; Sturroek 
V. LUtlejohn (1898), 68 L. J. (Q. B.) 166; Birch V . Birch, [1902] P. 130; 
Boswell y. Cooks (1894), 6 R. 167; Falcke v. Scottish Imperial Insurance 
Co. (1887), 57 L. T. 39 ; Be Scott and Alvarez's Contract, ScoU v. Alvarez, 
[1895] 1 Ch. 596, 622, C. A. ; compare Re St. Nazaire Co. (1879), 12Ch.D. 
88, C. A. ; see title Estoppel. Vol. XIII., pp. 333, 334. 

(() See Real Property Limitation Act, 1874 (37 & 38 Viet. c. 57), s. 8 
Before the Judicature Acts bills of review were barred in twenty years 
from the date of the decree and five years after the removal of the 
Usability of the plaintiff in error, if any ; this rule was adopted by 
analogy to the limitation prescribed for writs of error by stat. (1698) 
10 Wm. 3, c. 20 (KeUy v. Lennon (1844), 1 Jo. & Lat. 305). 
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Part I. — Nature and Constitution. 

397. A considerable number of the learned societies in this 
country are incorporated by Koyal Charter, the oldest of them, the 
Royal Society of London, having been thus incorporated by 
Charles 11. in 1G()2. Others have taken advantage of the provisions 
of the Companies Act, 1867 (a). The majority of the literary and 
scientific institutions, however, are not incorporated. 

398. Institutions such as the Royal Society of London, which 
was founded for the purpose of “ improving natural knowledge/* and 
the Royal Geographical Society, the object of which is “ the improve- 
ment and diffusion of geographical knowledge,*’ are charitable 
institutions, and gifts to them for their general purposes are 
charitable (/>). 

399. The increasing number of literary and scientific institu- 
tions and the importance of their w^ork led to the passing of the 
Literary and Scientific Institutions Act, 1854(c) (referred to in 
this title, where the context permits, as “ the Act**), which applies 
to all institutions, whether incorporated or not, for the time 
being (d) established for the promotion of science (c), literature, 
the fine arts, for adult instruction, the diffusion of useful know- 
ledge, the foundation or maintenance of libraries (/), reading rooms 


(a) 30 & 31 Viet. c. 131, b. 23 (repealed and re-enacted by the Companies 
(Consolidation) Act, 1908 (8 Edw. 7, c. 69), 0 . 20). See title Companies, 
Vol. V., pp. 77, 78, note (<). As to the power conferred upon the Oh^ty 
Commissioners by the Charitable Trustees Incorporation Act, 1872 (35 & 36 
Viet, c. 24), to incor]>orate the trustees of “ any charity for religious, educa- 
tional, literary, scientific, or public charitable purposes,** see title Charities. 
Vol. IV., pp. 230, 283, 285, 314. 

(&) See title Charities, Vol. IV., p. 111. As to the jurisdiction of the 
Charity Commissioners over estates purchased with money arising from the 
voluntary contributions of members of a society, see Eoyal Society of London and 
Thompson (1881), 17 Ch. D. 407, and title Charities, Vol, IV., pp. 305—308. 
fc) 17 & 18 Vict. 0 . 112 (referied to in this titie as ** the Act**). 

(a) /.e., existing at the time of the passing of tibe Act or in the future (Be 
Mustdl InstUuiiottt Figpins v. Baghino, fl898] 2 Ch. 72). 

(e) As to the meanmg of ‘‘edence,^’ see Inland Bevenue Commissioners v. 
Forrest (1890), 15 App. Gas. 334 ; FFeir v. Crum-Browrt, [1908] A. 0. 162, 168. 

(/) Sm further, as to libraries, Puldic libraries Acts, 1892—1901 (55 8t 56 
Vict 0 . 53; 56 & 57 Vict c. 11; 1 Edw. 7, c. 19) ; pp. 204. note (e), 205, 
post ; title PuBUO Health and Local Administraxion* 
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for general use among the members or o|ien to the public, of public 
museums and galleries of paintings and other works of art, 
collections of natural history, mechanical and philosophical inven- 
tions, instruments or designs (</). 

The Act (h) is not confined to institutions of a public or charitable 
nature (/), but it extends also to imvato institutions established for 
the purposes of the Act 

The Aci(h) does not apply to the Royal Institution or the London 
Institution for the Advancement of Literature and the Diffusion of 
Useful Knowledge (/i). Nor does it authorise the establishment of 
institutions for recreation or enjoyment as distinguished from 
instruction (Z). 

400 . A society established for the promotion of literature, 
science, and the fine arts may be registered as a friendly 
society O/i). 


Part li. — Property. 

Sect. 1. — Land. 

Scb-Seot. l.~Cortrcy»mre of Site. 

401 . Freehold or copyhold land, not exceeding an acre, W’ith or 
without buildings, may he assured by way of gift, sale, or exchange, 
in fee simple or for a term of years, as a site for a literary or 
scientific institution, but a grant by a tenant for life of such land 
is not valid without the concurrence of the person (if any, and if 
legally competent) next entitled in remainder, in fee simple or fee 
tail (n). 

W liere any portion of waste or commonable land is gratuitously 
conveyed as a site by a lord of the manor, the rights of commoners (u) 
are barred ( 2 >), if the grant is (1) specially authorised by Act of 
rarliauient, or (2) made to or by any Government department, or 


(g) Literary and Scientific Institutions Act, 1854 (17 & 18 Viet. c. 112), s. 33. 

Ih) literary and Scientific Institutions Act, 1854 (17 & 18 Viet. c. 112). 

(t) Compare title Chakitiks, Vol. IV., p. 120. 

{J) lie Jiuesell Institution, t'iggins v. Bayhino, [1898] 2 Ch. 72, reported moro 
fully, suh nom. He Jtasaell Literary and Bcitniific Jnslitution, Fiyyina v. Bay/iino, 
U7 L. J. (cii.) 411. 

{k) litetary and Scientific Institutions Act, 1854 (17 18 Viet, c, 112), s. 33. 

(/) He Hadyer, Mansell v. Cobham {Viscuuni), [1905] 1 Ch. 508 (e.y., playing 
of cards, billiaids etc.). 

(rw) Friendly Societies Act, 1890 (59 & 00 Viet. c. 25). s. 8 (5), ro ouaciing 
Fneiidly Societies Act, 1875 (38 39 Viet. c. 00), s. 8 (6) ; Treasury S|)©cial 

Authority, 5th July, 1878. See title Friendly Societies, Vol. Xv., p. 125, 
note (M. 

(it) Literary and Scientific Institutions Act, 1854 (17 & 18 Viet, c. 112), s. 1. 
Compare the Places of Worship Sites Act, 1873 (36 & 37 Viet. c. 50^ s. 1 ; and 
•ee title Ecclesiastical Law, Vol. XL, p. 725. As to granU of Lind in the 
Duchies of Cornwall and Lancaster to literary and scientific institutionB, see title 
Constitutional Law, Vol. VII. . pp. 222, 256. 

(o) Ae to the rights of commoners, see title Commons and Exoiits on 
Common, Vol. IV., pp. 499 et eeq. 

(p) Literary and Scientific Institutions Act, 1854 (17 Si 18 Viet. c. 112), s. 1. 
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Bbot. 1. 

Ltad. 

Sites gntiied 
for •epamte 
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Where oon- 
Teyanco made 
lo trufteee. 


Copyholda. 


Form of con- 
reyance. 
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donor within 
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Equitable 

owners. 


Infanta and 
lunatioa. 


(8) made with the consent of the Board of ^riculture and 
Fisheries {qh 

Any number of sites exceeding in the aggregate one acre in 
extent may l>e granted for distinct and separate institutions, so 
long as no institution gets a site exceeding one acre(r). 

402 . Where an institution is not a corporation the grant of any 
land, under the Act (s) or otherwise, may be made to trustees for the 
purpose of the institution. The trustees may be individuals or 
corporate bodies, sole or aggregate («). 

A conveyance of copyholds or lands of customary tenure for the 
purpose of an institution, by any deed in which the copyholder and the 
lord respectively grant and convey their interests, vests the freehold 
interest in the grantee without any surrender, or admittance, or 
enrolment in the lord's court. But any fees payable by the custom 
of the manor upon enfranchisement must be paid to the steward (t). 

Assurances of sites under the Act (u) should follow the statutory 
form given therein as closely as circumstances allow (a). 

403 . The death of the donor within twelve months of the 
execution of the deed of gift does not invalidate a grant under the 
Act (r). 

Sun-Si:cT. 2. — Conret/anre hj Vartimlar PersonB, 

404 . An equitable owner may convey land for the purposes of 
the Act (7r) without the trustee or trustees in whom the legal estate 
is vested being parties to the conveyance (w). 

In the case of a purchase of land belonging to an infant or a 
lunatic, the guardian or curator of the infant (x) or the committee of 
the lunatic (a) may convey the property and receive and give valid 
discharges for the purchase-money. The purchaser is under no 
obligation to see to the application of the purchase-money (b). 


{q) Literary and Scientific Institutions Act, lSo4 (17 & 18 Viet. c. 112), s. 1 ; 
Commons Act, 1899 (62 & 63 Viet. c. 30), s. 22 (1), Sched. I. ; title Commons 
AND Kiouts of Common, Vol. IV., p. 610, 

(r) Literary and Scientific Institutions Act, 1864 (17 & 18 Viet. c. 112), 
e. 10. For form of grant of a site for a literary institution, see Fucyclopoedia 
of Forms and Precedents, Vol. III., p. 431. 

{b) literary and Scientific Institutions Act, 1864 (17 & 18 Viet. c. 112) s. 11. 
The provisions of the Trustee Appointment Act, 1860 (13 & 14 Viet. c. 28) (Sir 
Morton Peto’s Act), apply in the case of non-corporate trustees (Literary and 
Scientific Institutions Act, 1864 (17 & 18 Viet c. 112), s. 12). See titles 
CiiARiTiKS, Vol. IV., p. 262 ; Trusts and Trustees. 

(<) literary and fcientifio Institutions Act, 1864 (17 & 18 Viet. c. 112), s. 16. 
As to sxich fees, see title Copyholds, Vol. VIII., p. 63. 

(«1 literary and Scientific Institutions Act, 1854 (17 & 13 Viet c. 112), s. 13. 
(v) Ibid., 8. 14. Compare Mortmain and Charitable Uses Act, 1888 (61 & 62 
Viet c. 42), 8. 4 (7). As to the effect of Part IL of the latter statute upon 
assurances in favour of literary or scientific institutions, see title Charities, 
Vol. IV., p. 140. 

* (la) Literary and Sdentifio Institutions Act, 1864 (17 & IS Vict o. 112), s. 5. 
Pr^amahly such a conveyance vests the legal estate m the nantee, though the 
section does not expressly say so. As to conveyance of land generally, see title 
Sals of Land. 

(x) As to the guardianship of infants, see title Infants and Children. 
Vol. XVIL, pp. metsey. 

(а) As to the powe» of a committee of a lunatic, see title Lunaxtos and 
Persons of Unsound Mind, i^. 432 mo., pod. 

(б) Literary and Scientific Institutions A<^ 1864 (17 4t IS Viot. c. 112), s* 6. 
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Any corporation, ecclesiastical or lay, sole or ap[gregate, and any ^Bcrr. i. 
officers, justices of the peace, trustees or commissioners, holding Land, 
land for public, ecclesiastical, parochial, charitable or other purposes oorporationt, 
or objects may, subject to certain conditions, grant (c), convey, and^ 

or enfranchise for the purpose of the Act {d) sites not exceeding trustees, 
one acre each in extent (d). The conditions are as follows : — (1) no 
ecclesiastical corporation sole, below the dignity of a bishop, may 
make such a grant without the written consent of the bishop of the 
dioc^e(e); (2) a grant of parochial property in a rural parish 
requires the consent of the parish meeting and of the poor law 
guardians (/) ; (3) a grant of property held upon a charitable 
trust requires the consent of the Charity Commissioners or Board 
of Education, as the case may be (p). 

Grants by officers, trustees, or commissioners, other than parochial Conte^ance 
trustees, are valid, if a majority or quorum authorised to act, 
assembled at a meeting duly convened, assent to the grant, and 
execute the deed of conveyance, although they may not constitute a 
majority of the actual body (/t). 

Justices of the peace may give their consent to a grant of land or Consent bj 
premises belonging to a county, riding, or division by vote at 
quarter sessions (t)« 

Sub-Seot. 3 . — Effect of Conveyance, 

405. Where a portion only of freehold land, subject to a Lands subject 
perpetual rent, or of leasehold land is being conveyed for the 
purposes of the Actfk), the rent and any renewal fines are ' ** 

apportionable as between the portion conveyed and the remainder 
of the land (/r). The apportionment may be settled by agree- 
ment between : — (1) the person for the time being entitled 
to the rent where the land is freehold, or the lessor or other 
owner subject to the lease of the lands comprised in the lease ; 

(2) the person entitled to the fee subject to the rent, or the lessee or 
other party entitled to the land under the lease, or any assignment 
for the residue of the term ; and (3) the party to whom the con- 
veyance is being made(/*:). An apportionment so made is binding 
on all underlessees and others, wliether parties to the agreement 
or not (A). 

Apportionment followed by execution of the conveyance renders Effect of 
the person entitled to the fee or other estate in the lands subject to apportion- 
the rent, the lessee, and the persons entitled under him, liable as 

(c) Qactrt whothor the word “ grant includes a grant by way of sale. In 
the liiterary and HeiontiHo Institutions Act, iSM (17 A IS Vict. c. 112), s. 1, the 
words “ by way of sale are found. 

(cf) 8. e. 

(e) Ibid, 

If) Ibid, ; Local Government Act, ISW (56 & 67 Vict o. 73), s. 62 (1) ; see 
Poor I.aw Act. 1889 (62 & 63 Vict. c. 50), s. 8. 

(lA Ijiterary and Scientific Instittitions Act, 1861 (17 & 18 Vict. c. 112), e. 6 \ 


Apportion- 

ment. 


Literary 
>■) Ibid, 


Act, 


(17. 


m),i 
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Biot. 1 . regards future accruing rents and renewal fines only in respect of 
Laud. the lands not included in the conveyance (Z). Similarly the parties 
entitled have the same rights and remedies for the recovery of their 
apportioned rents as they previously had for the entire rents. 
Except as to the amount of rent and renewal fines, the covenants, 
conditions, and agreements remain in force with respect to the 
lands not included in the conveyance (Z)* 


SOB-SEor. 4. — Application, of Purchaae^moTiey. 


406. If the purchase-money of land sold by an ecclesiastical 
corporation sole for the purposes of the Act (m) does not exceed £20, 
the party conveying may retain the money for his own benefit. If 
it exceeds £20, the money is applicable for the benefit of the 
corporation sole as the bishop of the diocese directs, by writing 
registered in the diocesan registry. The purchaser is not concerned 
with the proper application of the purchase-money (wi). 

Purchase of 407 Where sites are purchased from incapacitated persons, 
land from corporations, and trustees authorised by the Act to sell, other than 
pereon8,*^cor^ Chancellor and Council of the Duchy of Lancaster and the 
porat ions, and officers of the Duchy of Cornwall, the application of the purchase- 
uuaiccs. money is regulated by the Lands Clauses Consolidation Act, 
1815 00 . 

Sub-Sbot. 6 . — Dealings hy Trustees of Institution, 


Sale by 
ecclesiastical 
corporation 
solo. 


Pale or 
exchange of 
land. 


I4ensing of 
premises. 


408. Land or buildings held in trust for a literary and scientifio 
institution may, if a sale or exchange is deemed advisable, be sold 
by trustees having the legal estate, by the direction or with the 
consent of the governing body, if any, or exchanged for other land 
or building suitable to the purposes of the trust. Moneys received 
to equalise an exchange, and moneys arising from a sale are 
applicable in the purchase of another site or in the improvement 
of other premises to be used for the purposes of the trust (o). 

Similarly, trustees with the legal estate may, with like direction 
or consent, let portions of the premises belonging to the institution, 
not required for its purposes, and apply the rents for the benefit 
of the institution (p). 


No general 
power to 
borrow. 


Power to 
borrow for 
ratee, taxes, 
ehargea, costa, 
aad expeiUMS. 


409. A literary and scientific institution, unlike a commercial 
or trading undertaking, has no implied powers to borrow money 
for the purposes of its business. Nor does the power of sale above 
mentioned include a power to lx)rrow (q). 

The trustees of such an institution may, however, to indemnify 
themselves against the payment of any rate, tax, charge, costs or 
expenses, to which as such trustees and legal owners of the building 


(/) Literary and Scientific InsUtutionB Act, 1S54 (17 A 18 Viot. c. 112), s. 9, 
im) J bid , e. 16. 

(«) 8 & e Viet. 0 . 18, 88. 69 — ^74, 78 ; see Literary and Scientifio Institutioni 
Act, 1854 (17 & 18 Viet. c. 112), s. 17; and, generally, title Compulsoki 
P enciiASB OF Land and Compensation, Vol. VI., pp. U6 d seg, 

(o\ Literary and Scientific lustitutions Act, 1854 (17 A 18 Viet o. 112], a. 18 
\p) Ibid, 

(g) Me Haneell v. Cobham (FMcaunf), [1905] 1 Cb. 568, 
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or premises they have become liable (r), mortgage or sell the 
premises or a part thereof, free from the trusts of the institution, and 
apply the proceeds to their reimbursement, and any balance to the 
benefit of the institution (<). This power enables trustees to borrow 
in order to pay for necessary repairs to the premises of the institu- 
tion, but not for enlarging and improving them, at any rate where 
the improvement consists in providing a billiard room (t). 

Sub-Sect. C . — Provisions applicahU when Site ceases to he nsed^ 

410. If land, or any part of land, given for the purposes of an 
institution, ceases to be so used, it immediately reverts to and 
becomes a portion of the estate or manor or possessions of the Duchy 
of Lancaster or Cornwall out of which it was carved (a). But where 
the institution is removed to another site, the land previously occu- 
pied, unless it originally formed part of the possessions of the Duchies 
of Lancaster or Cornwall, may be exchanged or sold for the benefit 
of the institution, and money received for equality of exchange, or 
on a sale, may be applied towards the erection or establishment of 
the institution upon the new site (a). 

Sect. 2. — Personalty. 

411. Money, securities for money, goods, chattels, and personal 
efiecta belonging to an institution and not vested in trustees, in the 
case of incorporated institutions where there is no provision 
applicable to their personal property, and in all cases of unincor- 
porated institutions, are deemed to be vested for the time being in 
the governing body {h). 


Part Mi. — Internal Regulation. 

Sect. 1. — Qoveming Body. 

412. The governing body of an institution are the council, 
directors, committee, or other body to whom, by Act of Purliament, 
charter, or the rules and regulations of the institution, the manage- 
ment of its ailairs is entrusted (e). If on the establishment of tbo 


(r) It is the duty of the governing body to indemnify the trustoos (biterary 
and Scientiho Institutions Act, 1S54 (17 & IS Viet. c. 11*2), s. 19). 

(«) Ibid, This power is subject to the restrictions contains in the Act 
with regard to lands given and land belonging to the Duchies of Lancaster 
and Cornwall (iit<2.), as to which, see s. 4, and the text, infra, 

(t) He Badger ^ Mansdl v. Cobham {Viscount), [1905] 1 Ch. 568. 

(a) Literary and Scientific Institutions Act, 1854 (17 & 18 Viet. c. 112), 
t. 4. For other instances of reverter clauses, see titles Charities, Vol. IV., 

S . 180, note(m); Education, Vol. XII., p. 119; and see Places of Worship 
ites Act, 1873 (36 & 37 Viet. c. 50); Places of Worship Sites Amendment 
Act, 1882 (45 & 46 Viet c. 21), s. 2; A.-O. ▼. Shadwell, [1910] 1 Ch. 92. 

(5) literary and Scientific lustitutioos Act, 1854 (17 & 18 Viet 0. 1121 

0 . 20 . 

(e) Ibid., a. 32. 
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SwT. 1. institution no such body was constituted, the members may unon 
Ooyerning due notice create a governing body (d). ^ ^ 
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4L3. In any institution the governing body, if not otherwise 
logally empowered to do so, may at a meeting specially convened 
according to its regulations (1) make bye-laws to regulate the insti- 
tution, its members, and officers, and to further its objects, and 
(2) impose a reasonable penalty for breach of any bye-law (€)* 
Penalties for the breach of bye-laws, when accrued, are recoverable 
at the option of the governing body in any local court of the district 
where the defendant resides or the institution is situated; but no 
pecuniary penalty imposed by any bye-law is recoverable unless the 
bye-law has been confirmed by the votes of three-fifths of the 
members present at a meeting specially convened (e). 


Sect. 2, — Members and their Liabilities. 

Who are 414. For the purposes of the Act (/) a member of an insti- 
memberi. tution is a person who (1) has been admitted according to the 
rules of the institution, and (2) has paid a subscription, or (d) has 
signed the roll or list of members (/). 

No member is entitled to vote or to be counted a member in any 
proceedings under the Act (jg) if his current subscription is for the 
time being in arrear. 

Liability to 416. A member may be sued by an institution (1) if his sub- 
besued. Bcription is in arrear, (2) for possessing himself of and detaining 
property belonging to the institution contrary to the rules, and 
(8) for injuring or destroying property belonging to the institu- 
tion (//). If ihe action against the member so sued fails, and be is 
adjudged his costs, he may elect to recover them from the ofiicer 
in whose name the proceedings were taken or from the institution. 
In the latter case the member is entitled to have process against 
the properly of the institution (i). 

T.iabiiity to A member of an institution may be prosecuted for theft or 
be proaecuted, embezzlement of the money, securities for money, goods and 
chattels of the institution, or for wilful and malicious destruction 
or injury to the property of the institution, or for forgery exposing 
the funds of the institution to loss, and, if convicted, punished in like 
manner as any non-member found guilty of a like offence (/c). 


Sect. 3. — Alteration of Purposes, and Amalgamation. 

Alteration ^1®* Where an institution (other than an institution having a 
purpoae. royul charter or established by or acting under a statute) bus been 
established for some particular purpose, and the governing body 


(d) Literary and Sdentifio Institutions Act, 18o4 (17 & 18 Viet c. 112), 8. 32. 

(e) Jhid,, 8. 24. 

(/) /Wtt, s. 31. 

(V) ihid. 

(A) lUtL, 8 . 26. Compare title Criiiikal I 4 AW akb Peocedure, Vol. IX., 
p. 787. 

fa) Literary end Scientific Institutions Act 1864 (17 ft 18 Viet e. 112), a. 25. 
iM., 8. 28. See title Oexmikal Law aki> PaocEouitE, YoL IX, pp. 860, 
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ihinks that an alteration, extension, or abridgment of that purpose, 3. 

or an amalgamation with any other institation, is advisable, the Alteration 
proposed modification or amiugamation maybe submitted by tbe of Purposes, 
governing body to the members in a written or printed report, and andAmolga- 
a special meeting may be convened to consider it. But no proposi- 
lion may be carried into effect unless (1) the report has been Amaigama- 
delivered or sent by post to every member ten days before the tion, 
special meeting, or (2) the proposition hm been approved by the 
votes of three-fifths of the members present at such meeting and 
has been confirmed in like manner at a second special meeting 
held one month afterwards (1), 

^ If not less than two-fifths of the members of an institution con- Apj^I 
sider that a proposition carried in the above manner is calculated ^ of 
to injure the institution, they may within three months after the 
confirmation apply in writing to the Board of Trade, and the Board a^roved 
may at its discretion forbid the proposition being carried into propotition. 
effect. But such decision will not prevent the members from 
reconsidering the same proposition on a future occasion (m). 

Sect. 4. — Tramfer to Local Authoritti. 

417 . The managers (n) of any institution to which the Act (o) Transfer to 
applies may make an arrangement with any local authority (p) local 
for transferring the institution to the authority, which may assent 
and give effect to the arrangement (g). 


Part IV. — Legal Proceedings. 

418 . In all legal proceedings the moneys, securities, goods, Description 
chattels, and effects belonging to incorporated institutions which of personal 
have no provision for the vesting of their personal property, or 
belonging to unincorporated institutions, and not vested in trustees, proceeding!, 
may be described as belonging to the governing body (by their 
proper title) (r). 


(1) Literary and Scientific Inatitution-s Act, 1854 (17 & 18 Viet. c. 112), s. 27. 

Ibut.f 6. 28. The Hoard of Trade has taken the ^lace of the Lords of 
the (Committee of the IVivy Council for Trade and Foreign Plantations ; seo 
title Constitutional Law, Vol. VII., p. 102. 

(r) This expresBion includes all peri^us who have the management of any 
institution, wnether the legal interest in the site and buildings of thp institu- 
tion is vested in them or not (Schools for Science and Art Act, 1891 (54 & 55 
Viet. c. 61), 8. 1 (3)). 

a Literary and Scientific Institutions Act, 1854 (17 & 18 Viet. c. 112), s. 33. 
7.C., the council of any county or lK>roimh and urban sanitary 
authority within the meaning of the Public Health Acts ’* (Technical Instruc- 
tion Act, 1889 (52 & 53 Viet. c. 76), s. 4 ; Schools for Science and Art Act, 
1891 (54 A 55 Viet c. 61), s. 1 (1) ). 

{^) Schools for Science and Art Act, 1891 (54 A 55 Viet c. 61), s. 1 (1). As to 
the jmvisions applicable to arrangements lor transfer, see ildd,, s. 1 (2), and 
title Kduoation, VoL Xn., p. 24. 

(r) Literary and Scientific Institutions Act, 1854 (17 A 18 Viet. c. 112), 
s. 20. 
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419. Incorporated institutions, which are not entitled to sue 
and be sued by any corporate name, and unincorporated institutions 
may sue or be sued in the name of the president, chairman, 
principal secretary, or clerk, as determined by the rules of the 
institution, or if the rules are silent, in the name of the person 
appointed for this purpose by the governing body. Any person 
having a claim or demand against the institution naay sue the 
president or chairman, H upon application to the governing body 
some other officer or person is not nominated to be the 
defendant («). 

The death or retirement from office of a plaintiff or defendant 
does not cause the abatement or discontinuance of civil proceedings 
brought by or against an institution. The proceedings are con- 
tinued in the name of or against the successor of such person (0. 

Judgments recovered against the nominees of an institution are 
enforceable against the property of the institution, and not against 
the property or bodies of their nominees (a). 


Exemptions 
nihler Scion- 
tiflo Hocietics 
Act, 1813. 


Miinidpul 

librAry, 


Part V. — Privileges. 

Sect. 1. — Exemption from Itate$. 

420. The Scientific Societies Act, 1843 (b), exempts from the 
payment of rates such societies as comply with the following four 
conditions the society must be (1) instituted for the purpose 
of science, literature, or the fine arts exclusively; (2) suppojted 
wholly or in part by annual voluntary contributions ; (3) one wliich 
does not and may not by its laws make any dividend, gift, division, 
or bonus in money to or between any of its members; (4) one 
which has obtained the prescribed certificate from the Eegistrar of 
Friendly Societies (c). 

A free library owned and occupied by a municipal corporation 
through a library committee is not exempt, as it is not owned by a 
society for the purposes of science, literature, or the fine arts (d). 


«) Literary and Scientific Institutione Act, 1864 (17 & 18 Viet. c. 112), b. 21. 

0 Ibid, B, 22 . 

(a) Ibid.y 8. 23. Ah to writ of revivor, see ibid., and B. S. C., Ord. 17, r. 4 
(order to carry on proceedings). As to execution, see title Execution, Vol. 
XIV., p. 14. 

(b) 6 tk. 7 Viet. c. 86. 

(c) Ibid,, 8. 1. Soe Savoy Overseers etc, v. Art Union of London, [1896] A. C. 
296, reversing S. C., sub nom. Art Union of London v. Savoy Ot^seers, [1894] 
2 Q B. 609, C. A. ; Inland Bevenue Commissioners v. Forrest (1890), 15 App. 
Cas. 834, 330, as to general purport of exemption ; and see, generally, title Bates 
AND Bating, 

(<i) Liverpool CWporation v. Derby Union (1906), 69 J. P. 277, explained 
by Bidlky, J., in JJornsey School of Art v. FdmotUon Union Assessment Com^ 
nxiiiee and Hornsey Oierseers (1906), 70 J. P. 121, at p. 124. Secus as regards 
property tax, see Manchester Corporation y. McAdam, [1896] A. 0. 600, and 
p. 208, j 
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42t To be entitled to exemption a society in the first place 
must be established exclusively (c) for the purpose of disseminating 
or propagating (/) science (^), literature, or the fine arts (A). 

If the advantage and acquisition of science taken generally is the 
main and substantial object of an association, the necessary con- 
comitant of advantage and enjoyment to the individual members 
does not destroy the exemption (i). But societies founded for the 
gratification or convenience of members only, and not for the good 
of others, are not witliin the exemption (/c). 


(e) The word “exclusively *’ is “anxiously introduced both into the preamble 

and the enactment ” (/?. v. Cmkhurn (1852). 16 U. B. 4S0, per Tiord Campbell, 
C.J., at p. 491). Societies held exempt ns being exclusively established for the 
purposes mentioned in the Scientific Societies Act, 1843 (6 & 7 Viet. c. 36), 
include the Linnsean Society {St. Anuet {Churchwardens) v. Linncean 

S(fciety of London (1854), 3 E. & B. 793) ; the Geological Society (Kyde, 
Metropolitan Hating, 24) ; the Hoyal College of Music {Royal College of 
Music V. Weatminsier Veatry, [1898] 1 Q. B. 809, C. A.) ; tne Institution of 
Civil Engineers {R. v. fnatitution of Civil Engineers (1879), 6 Q. B. D. 48, 
where this institution was held not exempt, but according to Hawkins, J., in 
Rogul College of Maaic v. Weatminater Vestry^ [1898] 1 Q. B. 304, 313, the earlier 
case was virtually overrulod by Inland Revenue Commiaaionera v. Forreat (1890), 
16 App. Cas. 334); Botanic Gardens, Oxford {Oxford Poor Rate Case (1857), 
8 E. & B. 184) ; Ilonisey School of Art {Ilornaey School of Art v. Edmonton 
Union (1905), 94 L. T. 203). Certain circulating libiaries {Rirmingham 
{Churchwardens) v. Shaw (1849), 10 Q. B. 868; Rradford Library Society v. 
11 rad ford {Churchwardens) (1858), 1 E. & E. 88 ; Liverpool Library v. Liverpool 
Cifrpttraiion (1800), 5 H. & N. 526) were also held exempt as being exclusively 
established for the purposes mentioned in the Act, but having regard to the 
judgment of the House of Lords in Savoy Overseers etc. v. Art Union of Loudon, 
[1896] A. C. 296, the cases cited above relating to circulating libraries must be 
deem^ of doubtful authority. The London Library lost tbo right to exemption 
owing to part of its premises being underlet {Clarendon {Earl) v. St. James e, 
Westminster {Itedor etc.) (1851), 10 C. B. 806). 

Societies held not exempt include societies for diffusion of religious piinciplee 
(R. V. Jones (1846), 8 Q. B. 719) ; societies for promoting the education of the 
labouring classes {R. v. Pocock (1846), 8 Q. B. 729; Scott v. St. Martin in the 
Fields Churchwardens) (1856), 5 E. dc B. 558) ; libiaries with newsrooms 
attached {R. v, Phillips (1848), 8 a B. 746; R. v. Oaakell (1851), 16 Q. B. 
472; Russell Institution v. St. QUes in the Fields Vestry (1854), 3 E. & B. 416; 
Parchas v. Holy Sepulchre, Cambridge {Churchwardens) (1854), 4 E. & B. 1661; 
musical societies for amusement of members {R. v. Brandi (1851), 16 Q. B. 
462) ; the United Service Institution {It. v. Cockburn, supra ; S. C., sub norm. {It. t. 
Si. Martin in the Fields {Churchwardens and Overseers), 21 L. J. (m. C*) 53 ; the 
Zoological Society {R. v. Zoological Semety of London (1854), 23 L. J. (M. c. ) 139 
(held, not a society for purposes of science only) ) ; the Jenner Institute {Jenner 
Institute of Preventive Medicine v. St. Oeorgds, Hanover Square, Assessment Com^ 
mittee and Surveyor of Taxes (1960), 69 L. J. (Q. B.) 814) ; Leighton House 
(Leighton Uouee Management Committee v. Kensington Corporaiion (1905), I 
Konstam^s HatingiAppeals, 1). 

(/) Royal Cvlleye of Music v. Westminster Vestry, supra, at p. 818. 

(i;) term ** science’* includes physic, surgery, “ purejeienoe,** and ** applied 
science” {R. v. Roved Medical and Chirurgical Society of London (1857), 21 J, P. 
789, 791). See, further, as to meaning of “science,” Inland Revenue Com^ 
misekmers ▼. Ferrest, supra, at pp. 339, 353, 354. 

The difference between “ fine art ” and “ professional art ” was pointed 
out in R. Y. Cockburn, supra, and between the “ arts ” and the “ fine arts ” in 
R. Y. Institution of Civil Engines, supra, at p. 52. Music is one of the “ fine 
arts ” (Royed College of Music v. Westmineler Vestry, supra, at p. 817). 

(f) R. Y. Instiluiion of Civil Engineers, supra, at pp. 62, 53 ; Bradford lAhratjf 
Society v. Bradford {Churchwardens), eujtra. 

{k) R. v. Brandt, supra; R. y. (Jaskell, supra; R. v, Cockburn, supra. 
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Prohibition 423 . A Bocietj is not exempted unless its rules expressly pro- 
against any money dividend being distributed among its 
* members. It is not sufficient that no dividend has in fact ever 
been made (e). The word ** division ** poiiits to something in the 
nature of a dividend, gift, or bonus which is paid to members of 
the society as such, and does not include payments made to 
members of the society by way of remuneration for services, such 
as teaching (/). 

Oeomation of 424 . To enable a society to obtain exemption, the buildings 
belonging to it must be occupied by the society for the transaction 


(i) Savoy Overseers etc. ▼. Art Union of London, [1896] A. 0. 296, Lord 
Hiurbokell, at p. 307. In that ca^ the eociety was admittedly established for 
the purposes of the fine arts exclusively, but every member received each year 
in return lor his subscription of a guinea a copy of an engraving, and in 
addition one chance in the annual distribution of prizes, thereby preventing 
the society being one supported wholly or in part by annual volunWy 
contributions. 

(m) Ihid., per Lord Hbrschell, at p. 310; A.~0. v. Smyth, [1905] 2 1. E. 
563, 664; B. v. Zooloyical Society of London (1864), 23 L. J. (ai. c.) 139 ; compare 
Be New University Cluh Estate Duty (1887), 18 Q. B. D. 720 (** funds 
voluntarily contributed** within the meaning of the Customs and Inland 
Bevenue Act, 1886 (48 & 49 Yict. o. 61), s. 11 (6)). 

(n) Boyal College m Music v, Westminster Vestry, [1898] 1 Q. B. 809, C. A. : 
S. 0. (1897), 67 L. L (o. B.) 80, 84, 

(а) 2Edw. 7, c. 42; Hornsey School qf Art v. Edmonton Union Assessment 
Committee and Homsw Overseers (1905), 70 J. P. 121. 

(б) 6 & 7 Viet. c. 36. 

h) B. V. Manchester Overseers (1861), 16 Q. B. 449. 

^ Leighton House Management Committee v. Kensington Corporation (1906), 
1 Konstam*8 Bating Appeals, 1. 

U) See B. ▼. Josws (18461, 8 Q. B. 719 (Eeligious Tract Society). 

\f) Royal College of Music v. Westminster Vestry, supra, at p. 819. The 
s^cientifio Societies Act, 1843 (6 A 7 Viet o. 36], does not, however, prevent a 
division Upon dissolution among the members. See Birmingham {Church* 
wardens) v. Shaw (1849), 10 Q. B. 868; B. v. Manchester Overseen, supra. But 
at to dissolution of literary and scientific institutions, p. 209, post. 
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of its business (^). A society otherTPise entitled to exemption loses 
that right by subletting its buildings or some part of them (h\ 
unless the occupation of tho subordinate occupier is of such a 
character as to render him separately rateable (t). The residence 
of a librarian or porter on the premises of a society {k\ or the 
lending on one occasion only of a building for purposes other than 
those of the society to which it belongs, does not take away the right 
of exemption (/)• 

425. The certificate of the Registrar of Friendly Societies (m) is 
not made conclusive proof of the other statutory requisites (n) having 
been complied with. It merely is one of the several conditions 
precedent which must all concur to give a right of exemption (u). 

To be entitled to the exemption, a society must submit to the 
Registrar of Friendly Societies three copies of its rules, signed by 
the chief officer, three members of the council or committee of 
management, and the secretary (p). The Registrar must either 
give a certificate (^) on each copy that the society is entitled to 
exemption, or he must state in writing his reason for withholding 
the certificate. If the certificate is granted, one certified copy of 
the rules is returned to the society, another retained by the 
registrar, and the third sent to the clerk of the peace for the 
borough or county in which the land or buildings claimed to bo 
exempted is or are situated (r). The rules are filed by the county or 
borough council, no fee being payable for registration («). 

If alterations are made in the certified rules of a society, affecting 
the property or constitution of the society, the alterations must 
within one month be submitted for certification by the Registrar of 
Friendly Societies, the society being in the meanwhile entitled to 


(</) Scientific Societies Act, 1843 (6 & 7 Viet. c. 36). s. 1. 

(A) Purvis V. Traill (1849), 3 Exch. 344 ; Clarendon {Earl ) v. St James' s^ 
Westminster {Rector ete.) (1851), 10 C. B. 806 (Tendon Library: portions of 
premises let to other scientific societies) ; It v. Iloyal Medital and Chirurgical 
Society of London (1857), 21 J. P. 789. 

(i) Jenner Institute of Prevenivje Medicine v. St George's, Hanover Square, 
Assessment Committee and Surveyor of Tares (1900), 69 L. J. (q. b.) 814, per 
Channell, j., at p. 819; v. Manchester Overseers (1851), 16 Q. B. 449. See 
St Anne, Westminster {Churchwardens) v. Linnovan Society of London (1854), 3 
E. & B. 793. 

(A) St Anne, Westminster {Churchwardens) v. Linneean Society of London, 


supra. 


\l) B. v. Brandt (1851), 16 Q. B. 462, 471. 
(to) This 


, 9i) iliis official takes the place of the barrister appointed to certify the rules 
of friendly societies ; see Friendly Societies Act, 1896 (59 ft 60 Viet. c. 25), s. 2, 
and title Friendly Societies, Vol. XV. p. 129. 

(n) As to the statutory requisites, see p. 204, ante, 

(o) B. Y. Pocock (1846}, 8 Q. B. 729 ; B, v. Philips (1848), 6 Q. B. 745. For 
form of certificate, see Ilornsey School of Arty, Edmonton Union Assessment Com* 
mittee and Hornsey Overseers (1905), 70 J. P. 121, 123. 

(p) See note (to), supra, 

(q) The fee p^able to the Begistrar for perusing rules and alterations and 
grantixnr a oertincate must not exceed one guinea (Scientific Societies Act, 1843 
(6 ft 7 Viet c. 36), s. 4). 

► s. 2. 

Xiooal Govemment Act, 1888 (51 ft 52 Vict o. 41), ss. 3 (xy ), 34 
1(1), 36(1), 87, 38 (6). 


<0 « 7 VlCt. < 
(r) lUd,, i 
($) Ihid, ; 
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exemption. A refusal to certify the alteration, subject to an appeal 
by the society, deprives the society of exemption as from the date 
when the alteration came into operation (f). 

An appeal by a society lies to quarter sessions from a refusal 
by the registrar to grant a certificate (w). Any person assessed 
to any rate from which a society is exempted may appeal from the 
decision of the registrar granting the certificate to quarter 
sessions (a). 

Where a society which has received the prescribed certificate is, 
nevertheless, rated, an appeal must be made, as no reliance can be 
placed upon the statutory exemption as a ground for refusing to 
pay the rate (2^). There is nothing to prevent a local authority 
from rating a society, even though exemption has been allowed 
for many years under the certificate (c). 

Sect. Exemption from Property Tax, 

426. The extent to which buildings, the property (d) of a literary 
and scientific institution (c), are exempt from property tax is dealt 
with elsewhere (/). 

Where the scientific or literary purposes of a society tend to the 
advancement of objects of general public utility, such society is a 
charitable institution (<;), and as such its income is exempt from 
income tax under the Income Tax Act, 1842 (]i) 

Sect. 8. — Exemption from Coiporation Tax, 

427. The duty imposed on the property of bodies corporate and 
unincorporate to compensate the revenue for the loss of probate 
(now estate), legacy, or succession duties for which such bodies 
escape liability is not payable in the case of property appropriated 


;() Scientific Societies Act, 1843 (6 & 7 Viet. c. 36), s. 3. 

(u) Ibid,, 8. 3. 

(а) Ibid,, 8 . 6. As to courts of quarter sessions, see title Magistrates. If 
the order of the sessions is good on the face of it the King’s llench Division 
will not interfere on certiorari {Ji. v. Stacey (1860), 14 Q. B. 789), As to the t^e 
within which an appeal must be made, see Scientific Societies Act, 1843 (6 dt 7 
Viet. c. 36), 8. 6 ; It. v. Pocock (1846), 8 Q. B. 729. 

(б) Birminyham {Churchwardene) v. Shaw (1849), 10 Q. B. 868. 

(c) Ibid. See BuMell Jusiitutvm v. St Giles in the Fields Vestry (1854), 3 
JR, & B. 416. 

(^0 The word “ property ” in the Income Tax Act, 1842 (5 & 6 Viet. c. 35), 
•.61, does not necessarily import ownership, it means also appropriation to the 
purposes of the institution (Manchester Corporation y. Me Adam, [1896] A. C. 500). 

(i) The essential idea conveyed by the word “ institution *’ in connection 
with such adjectives as ** literary” and ” scientific” is often no more than a 
system, scheme, or arrangement oy which literature or science is promoted 
without reference to the persons with whom the management may rest, or in 
whom the property appropriated for these purposes may be vested, save in so 
far as these may be regarded os a part of such ^stem, scheme, or arrangement 
(Manchester VorporcUum v. Me Adam, supra, per Dord Hsrscusli., at p. 507). 

(/) See titles Cbabities, Vol. IV,, p. 208; Income Tax. Vol. XVI. pp. 629, 
630. 

(g) Beaunumt v. Oliveira (1869), 4 Ch. App. 309 ; Royal Society oj London v. 
Thompeon (1881), 17 Ch. D. 407 ; Thomas v. Howell (18^^. L. B. 18 Eq. 198. 

(A) 6 ft 6 Viet. c. 35, ss. 88, Sohed. C ; see also ibid,, &hed. 0, r. 3,. s. 100, 
Soiled, X>, s. 105 ; and title Oharitiss, Vol. IV., pp. 208, 209. 
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End applied for the promotion of literature, science, or the fine 
arts (i). If the main object of an institution is the promotion of 
science, the existence of subsidiary objects does not deprive tbo 
institution of the exemption (A). The property of the Institution 
of Civil Engineers is exempt (1), but not that of the Royal College 
of Surgeons of England (w) or the Royal College of Surgeons, 
Edinburgh (»), or of the Society of Writers to the Signet (o). 

Sect. 4. — Exemption from Reversion Duty, Undeveloped fMitd 
Duty, and Increment Value Duty. 

428. Land or any interest in land held by a governing body 
constituted for charitable purposes, including corporations sole, 
universities, colleges, schools and other institutions for the promo- 
tion of literature, science or art, is exempt from reversion and 
undeveloped land duty, while the land is occupied and used for the 
purposes of such body ; similarly such land is exempt from incre- 
ment value duty whether it is occupied or used by such body or 
not(p). 


Part VI. — Dissolution. 

429. Three-fifths or any larger number of members may deter- 
mine that an institution shall be dissolved, either immediately or 
at the time then agreed upon. In such event all necessary steps 
must be taken for the disposal and settlement of the property of 
the institution, its claims and liabilities, according to the rules, or, 
if the rules are inapplicable, then at the discretion of the governing 
body (q). In the event of a dispute among the governing body or 
members, the adjustment of the affairs of the institution is to be 
referred to the county court judge of the district where the principal 
building of the institution is situated. The judge may make the 
requisite orders, or, if he finds it necessary, may direct proceedings 
to be taken in the Chancery Division of the High Court (r). 

430. Upon the dissolution of an institution to which the Act (s) 
applies, the property remaining, after all debts and liabilities have 
been satisfied, is not divisible among the members. It must be 


(i) Customs and Inland Revenue Act, 1886 (48 & 49 Viet. c. 61), s. 11 (3), 
See also title Corporations, Vol. VIII., p. 377. 

Uc) Inland Jievenue Commisaiimera v. Forrest (1890), 16 App. Cas. 334. 

(Z) Ibid,t affirming Me Institution of Cicil Engineers Estate Duty (1888), 
20 4. B. D. 621, C. A. 

m) Re Royal College of Surgeons of England^ [1899] 1 Q. B. 871, 0. A. 

n) Sulley{Surveyor of Taxes) v. Royal College of Surgeons (1892), 29 Sc. L.B. C20. 
(o) Society of Writers to the Svjnett Petitioners (1886), 24 Sc. L. R. 27. 

[ ;>) Finance (1909-10) Act, 1910 (10 Jidw. 7, c. 8), s. 37 (1). See, further, title 
Eevknue. 

(v) Literary and Scientific Institutions Act, 1854 (17 & 18 Viet c. 112), 
a. 29. 

(r) Ihid, And see title County Courts, Vol. VIII., pp. 005, 666. 

(#) Literary and Scientific Institutions Act, 1864 (17 & 18 Viet. c. 112), s. 30. 
See Re DuUim (1878). 4 Ex. D. 64, 69. 
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given to some kindred institution, ehosen the members of the 
dissolving institution, or in default by the county court judge (<), 
notvrithstanding that the rules contain a provision for the division 
oi the property of the society upon dissolution among the share- 
holders (m). This rule does not apply to an institution founded or 
established by the contributions of shareholders in the nature of a 
joint-stock company (r). 

As a literary institution carries on no business, probably it 
cannot be wound up as an unregistered company («’). 


Part VII.— Particular Institutions. 

Sect. 1. — The British Museum. 

Sub-Sect. 1. — Comtituiion. 

431. The trustees of the British Museum (x) are a corporate 
bodj) consisting of (1) official trustees, namely, the holders for the 


(<) See note (r)» p. 209, ante. 

iu) jRe Bristol Aihewmm (1889), 43 Ch. D. 236. 

(v) Literary and Scientific Institutions Act, 1854 (17 & 18 Viet. c. 112), s. 30. 
R'g,, a literary and scientific institution founded and established by the issue 
of transferable shares, entitling their holders to the property of the institution, 
but bearing no dividend {Rt Riimll Inaiituiion, Figyina v. Baghino, [1898] 2 
Ch. 72), or an institution having a common property arising out of the sub- 
scriptions of members, such nroperty being held by numerous persons in 
transferable shares Jones, Clegg v. Ellison, [1898] 2 Ch. 83). In both these 
cases the dictum of &AY, J., in Be Bristol Aihenotum, supra, at p. 239, that an 
institution which was not a joint-stock company was not within the proviso of 
the Literary and Scientific Institutions Act, 1854 (17 & 18 Viet. c. 112), s. 30. 
was commented upon with disapproval. 

{w) See lie Briatol Athenasum, supra (a case decided on the Companies Act, 
1862 (25 & 26 Viet. c. 89), s. 199) ; Re %fones, Clegg v. Ellison, supra; Re RusseU 
Institution, Figgins v. Baghino, supra. As to winding up of unregistered 
companies, see title Companies, Vol. V., pp. 647 et seg. 

(x) The British Museum was established in 1753. The stat. (1753) 26 
Qeo. 2, c. 22, which incorporated the trustees of the British Museum and 
vested the management of the museum in them, authorised the purchase of 
the museum or collection of Sir Hans Sloane (for £20,000) and the Harleian 
collection of manuscripts (for £10,000). It further provided for the erection of 
a general repository for the reception of the collections mentioned above 
and all additions, and of the Cottonian Library, for preservation for public 
use. The necessary moneys were to be raised by lottery {ibid., ss. 24 — 49). 
The Cottonian Library, consisting of manuscripts and other writings, was 
acquired by the nation, with a number of coins, medals, and other rarities, from 
Sir Bobert Cotton in 1700; see stat. (1700) 12 & 13 Will. 3, c. 7 ; amended 
by stat. (1706) b Ann. o. 30. Other special collections forming part of the 
British Museum include the Townley collection (see stat (18&) 45 Oeo. 3, 
0 . 127) ; the Elgin Marbles (see stat. (1816) 56 Qeo. 3, c. 99); and the Payne 
Knight collection of coins, medals etc. (see stat (1824) 5 Qeo. 4, c. 60). 
Among other important accessions to the contents of the museum may m 
mentioned the Boyal Library of printed books and manusmipts collected by 
former Sovereigns of the Realm from the time of King Henry Vxl., presented by 
Oeom IL (see recital to stat (1832) 2 3 WilT 4, c. 46); a collection of 

pum^eta and periodical papers pres^ted by Geoige HI. (see recital to stat. 
{iSS2} 2 & 3 WiU. 4, c. 46} ; a library of 70,000 volumes and a coUeotion cf coins 
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time being of certain high offices of state, including the Archbishop h 

of Cant^ury, the Lord Chancellor, the Speaker of the House IJe British 
of Commons, and many other distinguished persons (y) ; (2) certain Musemn* 
family trust^s representing the donors of the more important 
collections belonging to the museum (z) ; (8) a trustee appointed by 
ttm Crown (a), and fifteen elected trustees (b). 

432 . On the death or retirement (c) of a trustee other than an Appointment 

ex officio trustee or a family trustee, a new trustee to fill the vacancy in 

may be elected by a majority of the official, family and royal case of 
trustees, of whom at least seven, including the Archbishop of Tscanoiea 
Canterbury, the Lord Chancellor, and the Speaker of the House of 
Commons, or any two of them, must be present. The elected 

trustees do not take part in such election (d). 

Family trustees are chosen by the respective families which they 
represent (e). 

433 . The principal official is the principal librarian, who is Appointmc-.t 
appointed by the Crown from two persons recommended by the 
Archbishop of Canterbury, the Lord Chancellor, and the Speaker of 

the House of Commons, or any two of them (/). 

The nomination of the rest of the staff is made by the Archbishop Nomination 
of Canterbury, the Lord Chancellor, and the Speaker, or any two 
of them (g). 

Sub-Sect. 2 . — Powers of the Truittee, 

434 . Acts done or orders given by a majority of the British General 
Museum trustees, of whom at least seven are present at a general 
meeting, have the same effect as if done by the majority of the 
whole number of the trustees (/O* 

The trustees may sue and be sued in their corporate name, use 
a common seal, and make bye-laws and rules for administering the 
museum and preserving the various collections (i). They may fix 
the salaries of and suspend or dismiss officers and servants (;)* 

and medals etc. presented by George lY. (see recital to stat. ^ ^ ^ Will. 4, 

c. 46). In 17dd Old Mon^u House, Great EusseU street, Bloomsbury, subse* 
miently known as the British Museum, was vested in the museum trustees for 
ine purposes of a general repository (Private Act (1765) 28 Geo. 2, c. 3 ; see 
stat. (1763) 26 Geo. 2, o. 22, s. 21). The acquisition by the trustees of other 
lan^ for tne enlargement of the museum was authorised by later statutes ; see 
stats. (1824) 6 Geo. 4, c. 39 ; (1839), 2 A 3 Yict. c. 10 ; British Museum (Purchase 
of Land) Act, 1894 (67 A 68 Yict. c. 34). 

(y) Stats. (1763) 26 Geo. 2, c. 22, s. 4; (1824) 6 Geo. 4, c. 89. 

U) Stats. (1768) 26 Geo. 2, c. 22, s. 4 (Cotton, Harley, and Sloane families) ; . 

(1805) 45 Geo. 8, c. 127 (Townley family); (1816) 66 Geo. 8, c. 99 (Earl of 
Elgin) ; (1824) 6 Geo. 4, o. 60 (Payne Knight family). 

(а) Stat. (1882) 2 A Will. 4, c. 46. 

(б) Stat. (1758) 26 Geo. 2, c. 22, s. 4. The fifteen trustees are nominated by 
the non-elected trustees. 

(o) Originally the trustees were appointed for life, but by stat. (1824) 6 
Geo. 4, c. 89, they were empowered to retire. 

(d) Stat. (1753) 26 Geo. 2, o. 22, b. 4 ; stat. (1764) 27 Geo. 2, o. 16, c. 8. 

(e) Stat. (1768), 26 Geo. 2, c. 22, ss. 6-8. 

(/) ihid., B. 16. 

(0) Ibid., 8. 17. 

(fi) Stat. (1764) 27 Geo. 2, c. 16. 9< 8. 

(1) Stat. (1768) 26 Geo. 2, c. 22, 88. 14, 16. 

(j) Ibid,, 8. 16. 
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LiTERABT and SCIBNTIFIO lNSTITDTrON& 

435 . The trustees of the British Museum have power to pur- 
chase, take, hold, and enjoy any gifts, grants, devises, and bequests 
of lands and any interest therein, and any money charged thereon, 
and to arise from the sale of lauds, and to any value and amount (k). 

436 . Duplicate works, objects, or specimens not required for the 
purposes of the museum may, with certain exceptions (1), be given 
away by tlie trustees (m). Tlie trustees, or any five of them, may 
exchange, sell, or dispose of any duplicates of printed books, medals, 
coins, or other curiosities, and lay out the moneys arising from a 
sale in the purchase of other things required for the museum (71). 

Any seven or more of the trustees, including the Archbishop of 
Canterbury, the Lord Chancellor, and the Speaker of the House of 
Commons, or any two of them, may, at a meeting specially convened 
for the purpose, order that any articles in the museum which they 
consider unfit to be preserved shall be exchanged for manuscripts, 
books, medals, coins, statues, or other things more suited in their 
opinion to the existing collections, or may direct them to be sold or 
disposed of ( 0 ). 

437 . Owing to the extension of the literary, science, and art 
departments of the British Museum, further housing space ^Yas 
required, and the trustees were authorised, with the consent of the 
Treasury Commissioners, to remove certain collections (p) to the 
Natural History Museum then being erected at South Kensington (q). 

The trustees of the British Museum were further authorised, 
subject to the same consent, to deliver all or any of the pictures 
belonging to them to the trustees and director's of the National 
Gallery or to the trustees of the National Portrait Gallery (r). 

The trustees of the British Museum may, with the consent of 
the Treasury, remove newspapers and other printed matter which 
appear to be rarely required for public use to a building at Hendon, 
erected to provide the necessary storage space. The newspapers 
and printed matter so removed must be made available for public 
use at the present British Museum buildings on due notice being 
given (3). 


(A:) Stats. (1753) 26 Goo. 2, c. 22, 8. 14 (lands not exceeding in yearly value 
£600) ; (1S24) 5 Gtjo. 4, c. 39 (lands of any value). Prior to the later Act a 
gilt of the produce of land for the British Museum was void (British Museum 
[Trustees) v. White (1826), 2 Sim. & St. 594). 

(l) The exceptions are duplicate works in the Boyal Library of George IV., or 
in the Cracherode, Grenville, or Banksian Libraries, and objects presented to 
the museum for use and preservation therein (British Museum Act, 1878 
(41 & 42 Viet. o. 55), s, 3). Questions as to which collection any particulur 
object in the British Museum belongs are determinable finally by the trustees 

8. 4). 

(m) Ibid.t 8. 3. 

(») Stat. (1767) 7 Geo. 3. c. 18. 

( 0 ) Stat. (1807), 47 (^o. 3,8688. 2, c. 36. 

(y) Namely, collections belonging to the following departments: Zoology, 
Geology and ralmoutology, Miuerology and Botany. 

((f) llritish Museum Act, 1878 (41 & 42 Viet. 0 . 55), s. 1. 

(r) J bid,, s. 2. As to these institutions, see p. 213, and note (a), ibid,, post, 

(s) British Museum Act, 1902 (2 I^w. 7, o. 12), a. 1. 
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SuB->SscT. 3 . — Privileges of the Musewm, 

438. A printed copy of every published book and of every 
subsequent edition containing alterations must within a certain 
period after publication be delivered on behalf of the publisher at 
the British Mu^um(0. This provision does not apply to books 
first published in a foreign country, and afterwards copyrighted 
within His Majesty’s dominions (a). 

The British Museum is exempt from the jurisdiction of the 
Charity Commissioners (v). 

Lands vested in the trustees of the British Museum are exempt 
from property tax {w\ 

Sect. 2. — The National Gallei'y, 

Sub-Sect. 1. — Constitution. 

439. The National Gallery was established in 1824 (a;). The 
governing body consists of (1) ten trustees who are honorary, and 
(2) a director appointed for five years, who is a salaried official with 
a seat on the board (y). Both the trustees and the director are 
appointed by the First Lord of the Treasury (a). 

440. The Commissioners of His Majesty’s Works and Public 
Buildings are empowered by statute to acquire by purchase or other- 
wise, by agreement (6), lands for the enlargement or improvement 
of the National Gallery (c) In the exercise of this power the Lands 
Clauses Consolidation Acts (d) are made to apply, except in so far 
as they relate to the purchase of lands otherwise than by agree- 
ment (c). The consent of the Treasury to any purchase is 
necessary (e). The conveyance or assignment of the lands pur- 
chased is made to His Majesty, his heirs and successors (/). No 
deeds, bonds, or other instruments made by, to, or with the Com- 
missioners for the above purpose are subject to stamp duty(^). 

(t) See Copyright Act, 1842 (o & 6 Viet. c. 45), s. 6 ; and title Copyright and 
Literahy Property, Vol. VIIL, pp. 174, 176; and see ibid., p, 141, note(;^. 

(u) International Copyright Act, 1844 (7 & 8 Viet, o 12), s. S. 

(v) Charitable Trusts Act, l85;i (16 & 17 Viet. c. 137), s. 62 ; Charitable Trusts 
Amendment Act, I860 (18 & 19 Viet. c. 124), s. 47. As to the jurisdiction of 
Charity Commissioners, see title Charities, VoL IV., pp. 302 et eeq. 

{ w ) See title Income Tax, Vol. XVI., p. 629. 

(x) By a Treasury Minute, 24th March, 1824. 

(y) Ibid. ; Treasury Minutes, 27th March, 1866 ; 26th April, 1891. The Tate 
Gallery is a branch of the National Gallery, and is governed by the same board. 
The National Portrait Gallery is a separate organisation established by a 
Treasury Minute, 2nd Decern wr, 1866, and goveiued by a board of trustees 
and a director appointed by the First Lord of the Treasury. 

(а) See title Constitutional Law, Vol. VIL, p. 101. 

(б) As to compulsory purchase, see p. 214, post. 

(c) National Gallery Enlargement Act, 1866 ^9 & 30 Viet. 0. 83), a. 16. 
Power to acquire land for the National Portrait Gallery was conferred by the 
National Portrait Gallery Act, 1889 (52 & 63 Viet. c. 26). See also the National 
Gallery and St. James’s Park Act, 1911 Tl & 2 Geo. 6, c. 23\ by which certain 
lands, heietof ore used for the purposes of St. George’s Barrs cks, are to be appro- 
piiat^ for the purposes of the National Ghillery and the National Portrait 
Gallery. 

(d) See title Compulsory Purchase of Land and Compensation, Vol. VL, 
pp. 1 et seq. 

(e) National Gallery Enlargement Act, 1866 (29 & 30 Viet o. 83), s. 20. 

(/) Jbtd.,B. 27. 
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Conveyances, aB&ignfnettts, and other deeds and instruments 
conveying or assigning land for the above purposes must be 
enrolled (h). 

Several statutes have been enacted enabling lands to be com- 
pulsorily acquired for the National Gallery (i). 

441. The board has control of the subsidy annually voted by 
Parliament for the purchase of pictures, and also of the various 
funds which have from time to time been granted for the same 
purpose. 

Sub-Seot. 2. — Power$ of Trtuteea and Directors, 

442. The trustees and director of the National Gallery, or any 
three or more of them, including the director, at a special meeting 
for that purpose, may, from time to time, with the consent of the 
Treasury Commissioners, order the sale of certain pictures and 
works of art for the time being under the care of the trustees and 
director, and which they adjudge to be unfit or not required as 
part of the national collection. This provision does not apply to 
works bequeathed or given to the nation. The sale must be by 
public auction, and copies of the order to make the sale, and of the 
Treasury’s consent, must be laid on the table of both Houses of 
Parliament six weeks prior to the sale (A:). The proceeds of sale are 
payable into the Exchequer, and form part of the Consolidated 
Fund (0. 

443. Pictures and works of art given or bequeathed to or for the 
benefit of the public or nation, in the absence of a contrary pro- 
vision by the donor or testator, vest in and are under the care of 
the trustees and director of the National Gallery. In case of a 
bequest, the trustees and director may select the pictures or works 
of art which they deem fit to become part of the national collection. 
The remainder of the works comprised in the bequest, in the absence 
of a contrary provision, will form part of the residuary estate of the 
testator (m). 

444. Any two or more of the trustees, with the director, of the 
National Gallery, present at a meeting specially held for the pur- 
pose, may from time to time authorise the loan of any pictures or 
works of art belonging to them or under their control to authorised 
public galleries (u), for such time, and subject to such conditions as 


(A) National Gallery Enlargement Act, 1866 (29 & 60 Viet. c. 83), b. 27. 

(t) National Gallery Enlargement Act, 1866 (29 & 30 Viet. c. 83) ; National 
Oalfery Enlargement Act, 1867 (30 & 31 Viet. c. 41); National Gallery 
(Purchase of Adjacent Lund) Act, 1901 (1 Edw. 7, o. 16). 

(k) National Gallery Act, 1856 (19 & 20 Viet. c. 29], s. L 

( l ) IM, 8 . 2 . 

(m) ihid,f 8. 8. As to remission of death duties on bequests of national, 
scientific, or historic interest, see titles, Charities, Vol. IV., jp. 206; Estate 
AND Other Death Duties, Vol. XIII., p. 182 ; and see ihirf;, pp. 202, 214, 
251, 262. 

(n) National Gallery (Loan) Act, 1888 (46 it 47 Viet. c. 4), s. 2. The 

raibUo galleries authorise by the Act are galleries ** situate in tiie United 
Kingdom belonging to or under the control of. Government or any municipal 
authority or of any society or body approved by any two or more of the said 
trustees of the National Gallery together with director ** (ilnd, s. 6). The 

expression ** municipal authority” is also defined in tiie same section. 
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they may determine at the meeting (rt). The net profits derived 
from any exhibition of pictures or works of art at any gallery to 
which such a loan may he made must he devoted altogether to the 
promotion of science and nrt (p). 

Pictures and works of art acquired by the trustees and director 
under any gift or bequest may not be lent under the statutory 
powers until the expiration of fifteen years from the date (if 
acquisition (q) ; and where any such gift or bequest is made 
conditionally on the articles being kept together, or on terms 
inconsistent with a loan, the statutory powers of lending are not 
exercisable for twenty-five years from the date of acquisition (r). 


(o) National Gallery (Loan) Act, 1883 (46 & 47 Viet. c. 4), s. 3. 

(/)) Ibid. The Act does not state by v^bom the profits are to be so applied, 
(o) I hid.f 8. 4. 

(0 Ibid. 


LITERARY PROPERTY. 

See Copyright and Literary Property. 
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See Revenue. 
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See title Building Societies. 

„ Building Socie ties. 

„ Clubs. 

„ Guarantee; Insurance. 

„ Friendly Societies. 

„ Industrial, Provident, and Similar 

Societies. 

„ Companies; Insurance. 

„ Money and Money-Lending. 

„ Mortgage. 

„ Partnersuip. 

„ Bankers and Banking. 

„ Trade and Trade Unions 


Pai’t I. — Nature and Constitution. 

Sect. 1. — Nature. 

445. A loan society is an institution for establishing loan funds Nature, 
for the benefit of the labouring or industrious classes, the repayment 
of the moneys lent usually being mode by weekly instalments (a). 


(o) Loan Societies Act, 1835 (5 & 6 Will. 4, c. 23), preamble and s. 1 ; lA>an . 
Societies Act, 1840 (3 A 4 Viet. c. 110), s. 3. See l&hed. E of the later Act 
(referred to in this title, where the context permiu, as the Act for scheme 
of repayment by instalments. 
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The object of a loan society is in most cases to afford assistance to 
members only, but its operation need not be so restricted (6). 
Indeed, the original intention of the Loan Societies Act, 1885 (c), 
appears to have been to encourage societies of a semi-charitable 
type ; but these are now almost wholly superseded by the mutual 
societies termed “ Friends of Labour.** 

Loan societies certified under the Loan Societies Act, 1840(d) 
(in this title referred to as the Act **), are entitled to certain 
benefits (e). Where not otherwise expressed the word “ society *’ in 
this title applies to such certified societies only. 

Sect. 2. — Constitutiofu 
Sub-Sect. 1.— Jn General 

446 . Any number of persons not less than three may establish 
themselves as a loan society (/). But to obtain the benefits of the 
provisions of the Act (g) the rules of the society must be certified, 
deposited, and enrolled as thereby directed; and this applies in 
the case of a society already established and of one about to be 
formed (/<). 

447 . A loan society is not a corporation, and, therefore, every act 
of an undissolved loan society must be done, not by itself, but 
by or in the name of the treasurer, trustees, secretary, or some 
other officer enabled to act for it(i). 


(6) li. V. Scott (1844), 13 L. J. (m, c.) 70, 72. 

M 6 & 6 Will. 4, c. 23. 

(t/) 3 & 4 Viet. 0 . 110, repealing and superseding the Loan Societies Act, 
1833 (5 & 6 Will 4, c. 23). The Loan Societies Act, 1840 (3 & 4 Viet. c. 110), 
was passed as a temporary measure, but was made per^tual by stat. (1863) 
26 & 27 Viet. c. 66. As to the illegality of a loan society having for its object 
the gain of individual members, and not registered under any Act, see Shaw 
V. Benson (1883), 11 Q. B. D. 663, 0. A. ; Be Thamas, Ex parte Eoppleton (1884), 
14 Q. B. D. 379 , and title Companies, Vol. V., pp. 765, 767. 

(e) lioon Societies Act, 1840 (3 & 4 Viet c. 110^, s. 3. “ It is difficult,” says 
the Chief Registrar of Friendly Societies in his Report for 1905, p. 4, *'to 
perceive the use of the Loan Societies Act of 1840 (3 & 4 Viet c. 110), under 
which a few societies are certified each year. The Act is obsolete, and the 
societies which avail themselves of it ser\'6 no useful purpose, as they are a 
fonu of antiipiuted friendly society, their principal business being money- 
lending. The Act cou^ns references to the usury laws which have long 
been repealed, a fate which might well overtake the piiucipul Act without 
much regret.” Notwithstanding the sf^dal authority dated 16th May, 1876, 
granted by the Treasury for the registry of societies under the Friendly 
Societies Act, 1896 (69 & 60 Viet o. 25), for the express purpose of making 
loans (see title Friendly Bocibties, Vol XV., p. 165), a few societies are 
eertifieii annually under the Act. In 1910, for example, four societies were 
certified under the Loan Societies Act, 1840 (3 & 4 Viet. c. lim (infonDatioa 
veoeived at the Central Office, as to which see p. 219, poet). The exnression 
** money-lender ” in the Money.lenders Act, 1900 (63 & 64 Viet. c. 51), does not 
apply to loan societies oertified under the lAXtn S^ieties Act, 1840 (3 4 Vul 

€. no) (see Moneydenders Act, 1900 (63 & 64 Viet. o. 51), a. 0 (b) ). 

(/) Loan Societies Act, 1840 (3 & 4 Viet. o. 110), a. 3. 

[g) Loan Societiee Act, 1840 (3 ft 4 Yict. o. ‘ ~ ' 

[A) I a. 3 ; see p. 219, poaf. 

>*) Sae amiy v. dfinor, ^ma v. Alim, [1904] 2 I. E. 801, O A. 
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448 . The truBteeB or trustee for the time being of a society 
are authorised to bring or defend any criminal or civil suit con- 
cerning the property or any claim of such society. They or he 
may eue and be sued in their proper names or name, as trustees or 
trustee of the society, without further description (k). The death 
of a trustee, or his removal from office, does not entail the discon- 
tinuance of any proceedings which may be pending. Such 
proceedings may be continued by or against the succeeding trustee 
or trustees (0* 

449 . Treasurers and other persons entrusted with the receipt 
or custody of any money or securities for money belonging to a 
society must enter into a bond with sureties given to the trustees 
or trustee for the time being of the society, for the faithful execu- 
tion of the trust, in the sum of money required by the rules (m). 
In case of forfeiture the trustees or trustee may sue on the bond at 
the cost of the society. No bond or security so given need be 
stamped (n). 

SuB-SE<rr. 

450 . The powers and sphere of action of a society depend 
upon its rules, which must be regarded as its memorandum of 
association or charter (o). The rules, so far as they are not con- 
trary to a statute, are binding on the members and officers of, and 
the persons receiving loans from, the society and their repre- 
sentatives, and on parties who become sureties for the repayment 
of any loan (p). Such persons and parties are deemed to have full 
notice of the enrolled rules, upon enrolment and entry in the 
society’s books (q), 

451 To secure the benefits of the Act (r) three copies of the 
rules and amendments of rules of a loan society must be subniitted 
to the Central Office of the Eegistry of Friendly Societies («). 
If satisfied that they are in conformity with the Act(r), the 
registrar (t) certifies them, returns one copy to the society, 
sends one to the county council (ti) for enrolment, and retains the 
third. The rules take effect from the date of certificate, not of 
enrolment (v). 


I k) Loan Societies Act, 1840 (3 & 4 Yict. c. 110), s. 8. 

1) Ibid. 

m) Ibid., B. 12. For form of bond, see ibid., Sched. D. 

n) Ibid., 8. 12. 

0 ) Ennitkillen Loan Fund Society (Treasurer) v. (Jreen, [1896] 2 I. IL UKJ, 
5, 113. 

>) Loan Societies Act, 1840 (3 & 4 Viet. c. 110), s. 7. 

Ibid. : see note (ix), infra. 

Loan Societies Act, 1840 (3 4b 4 Yict c. 1 10). 

See title Fbxerdlt Societies, Yol. XY., p. 129. 

\u) Formerly nwpy of the rules was required to be enrolled by the clerk of 
the peace for the county, city, or borough wherein the society wm fmrmed, 
with the rolls cl the session of the peace in his custody (Jxian Societies Act, 
1840 (3 4t 4 Yict o. 110), s. 4). This business was in 1888 transferred to the 
county coun^ (Lo^ Gmemment Act, 1888 (51 4k 52 Yict. c. 41), s. 3 (xv.) ; 
see as. 81, 35 (a 36, 38). ^ , 

' ‘ “ ■ (1843), 5 Man. 4k O. 439, a case decided on the 


(v) Bradburne v. 
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462. All rules in force for the time being for the management 
of a society duly enrolled must be entered in a book to be kept by 
an officer of the society appointed for that purpose. The book must 
be open to the inspection of the members and of persons receiving 
loans from the society (a). 

463. In all cases the entry of the rules in the society's books, or 
a transcript deposited with the county council, or a true copy of 
such transcript examined with the original, or the copy certified 
by the registrar, are received as evidence of such rules, and no 
certiorari may be brought or allowed to remove any such rules into 
any court of record (b). 

Copies of transcripts deposited with a county council must be 
supplied on payment of no other fee than the actual expense of 
copying (c). 

464. Rules may not be altered, rescinded, or repealed except at 
a general meeting of the members of the society. The meeting 
must be convened by written or printed notice, signed by the 
secretary or president or other principal officer or clerk of the 
society, in pursuance of the rules, or in pursuance of a requisition 
for that purpose signed by three or more members of the society. 
The notice must be sent by post or otherwise to every member of 
the society seven clear days at least before the day appointed for 
the meeting. Subject to these conditions, alterations or repeal of 
rules may be made with the concurrence of the majority of members 
then present (d). 


Part il. — Administration. 


Sect. 1. — In General, 

466. Moneys, securities for money, and chattels belonging to 
a society must be vested in a trustee or trustees for the use 
and benefit of the society and its members according to their 
interests (e). On the death, resignation, or removal of any trustee 
or trustees, such property vests in the surviving or succeeding 
trustee or trustees for the same interest and subject to the same 


repealed lioan Societies Act, 1835 ( 6 A 6 WilL 4, c. 23,) s. 2, which is ttitniliM* 
to the Loan Societies Act, 1840 (3 & 4 Viet. o. 110), s. 4. In the case cited 
the rules had been enrolled before action brought on an unstamped note given 
as a security for a loan, but after issue of the note. 

(a\ Loan Societies Act, 1840 (3 & 4 Viet. o. 110), s. 7. 

Ih) Ibid, As to certiorari, see title Okowk Pkacticb, Vol. X., p. 155. 

(e) Loan Societies Act, 1840 (3 4b 4 Viet. o. 110), s* 7. Copies are not subject 
to stamp duty (ibid,), 

(d) I bid,, a. 5. Aa to fees payable to the registrar in respect of any amend- 
ment of rulea, see ibid,, a 0. as to oertifying amendments of rules, see p. 219, 
ants. 

(s) Loan Societies Act, 1840 (3 4k 4 Yici. o. 110), a t. 
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trusts, without assignment or conveyance (/), and for the purposes 
of all criminal or civil proceedings is deemed to be the property of 
the trustees or trustee for the time being of the Society, in their or 
his names or name, without farther description (</). 

456. A society may issue a debenture for every sum of money 
deposited with it, otherwise than by way of gift. Registration of 
the debenture in the books of the society is necessary (h). 

Debentures are chargeable only on the capital and propex^y of 
the society. A treasurer, trustee, or other officer of a society 
subscribing a debenture is neither iU person, nor in property, 
individually responsible for the payment of the same, or any 
interest thereon, unless in the instrument or by writing at the foot 
or on the back thereof he agrees to be so liable. Such declara- 
tion would apply only to the specific sum guaranteed (i). 

Three calendar months after the death of a debenture-holder, 
depositor, or other claimant entitled to receive any sum not exceed- 
ing £50 out of the funds of a society, the trustees may, if satisfied 
that no wall was made or left by the deceased, and that no letters 
of administration of his effects have been or will be taken out, 
pay the money in question to any person appearing to the trustees 
to be the person or one of the persons entitled under the Statutes 
of Distribution (k) to the effects of tho deceased intestate. Such pay- 
ment is valid and effectual against the demand of any other person 
claiming as next of kin, so far as the funds, trustees, or officers of 
the society are concerned. But the next of kin are not thereby 
debarred from recovering the money from the person to whom it 
has been paid (1). 

467. The trustees of a society must annually cause an abstract 
of the society’s accounts to be made out up to the 31st December, 
with a statement of the effects and liabilities of the society, and an 
estimate of the clear net profit or loss up to that period. The 
abstract, statement, and estimate must be drawn up in such forms 
and contain such particulars as may be required by the 
registrar (m). A society refusing or neglecting to deliver an 
account is liable to a penalty of £50, recoverable in a suit by the 
registrar against the trustees of the society. Where judgment 
is obtained in such suit, execution can issue only against the property 
of the society in the hands or under the control of the trustees 
and not against the trustees personally (n). 


Sect. 1. 
In General. 


Issue of 
debentures. 

Registration. 

Liability for 
payment of 
debentures. 


Payment on 
death of 
delxjnture- 
liolder where 
no grant of 
representation 
made. 


Annual 
abstract of 
accounts. 


& 


Jjoan Societies 
Ibid, 


Act, 1840 (3 & 4 Viet. c. 1 10), s. 


8 . 


{%) fbid,t 8. 10. As to debentures under the Companies (Consolidation) Act, 
1908 (8 £dw, 7, s. 69), see title Companies, VoL V., pp. 345 et seo. 

(k) As to which see title Descent and Distribution, VoL XI., p. 16. 

\l) Ix>an Societies Act, 1840 (3 & 4 Viet. c. 110), s. 1 1. As to dispensing with 
letters of administration, see title Executors and Administrators, Vol. XIV,, 
p. 191. 

(m) Loan Societies Act, 1840 (3 A 4 Viet. c. 110), s. 27 ; Friendly Societies 
Act, 1896 (59 A 60 Viet. c. 25), as. 2, 6; and see title Friendly Societies, 
Vol. XV., p. 173. 

(n) Loan Societies Aot, 1840 (3 A 4 Viet. c. 110), s. 27. As to execution 
generally, see title Execution, vol XIV., pp. 1 ef Mg. 
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Loan Societies. 

468. Debentures issued a society are not liable to stamp 
duty or parliamentary impositions (o). Similarly notes signed for 
the repayment of any loan made under the Act (p), receipts or 
entries in any book of receipt for money lent or paid, drafts and 
orders, appointments of agents, and other instruments required to 
be made by the Act ( p), or by the rules of the society, are not 
chargeable with stamp duty(q). A note issued after certification, 
but prior to enrolment, of the rules is exempt from stamp duty, 
at any rate if the rules are enrolled before action brought on the 
note (7‘). A note not made in accordance with the provisions of the 
Aet(p) requires to be stamped (s). 

Sect. 2. — Loans. 

Sub-Sect. 1. — Granting of Loam. 

469. A society may not lend to any person at the same time 
a sum greater than klh. No second or other loan may be made 
to the same person until the former loan has been repaid (t). 

The trustees may require from any person applying for a loan 
from a society payment of a sum specified in the enrolled rules, 
not exceeding Is. Cd., for the form of application, a&d for the 
expenses of making inquiries into the character and solvency of the 
applicant and his proposed sureties. Such sum is not repayable 
though no loan be granted. The inquiries referred to must be made 
within fourteen days from the date of the return to the society’s 
oflice of the form of application duly filled up in accordance with 
the rules (?t). 

The sum of Is. 6d. (a) and the sum paid by way of interest (b) 
cover all charges which may be made by the society for the following 
items, namely ; (1) cost of inquiry (c) ; (2) cost of execution of note (d ) ; 
(fi) purchase of borrower’s pass-book and copy of rules, and all other 
books, papers, and things which be is required by the society to 
have ; and (4) the cost of all business connected with the granting 
of the loan (e). 


o) Xx)an Societies Act, 1840 (3 & 4 Yict. o. 110), a. 9. 
jd) Loan Societies Act, IS-iO (3 A 4 Yict. o. 110). 

I Ibid, 

Bradbums ▼. Whiihrsad (1843), 6 Man. & G. 439. 

{t] Loan Societies Act, 1840 (3 A 4 Yict. c. 110), s. 13. Compare the corre. 
spading provisions for loans under the Friendly Societies Act, 1896 (59 A 60 
Viet c. 26), 8. 46 ; see title Friendly Societies, Vol. XV., p. 165. As to 
usurious loans by a society, see Burbidgs v. CoUtm, (1851), 21 L. J. (on^) 201 ; 
HiJtvsr V. Fames (1839), 6 Bing. (n. c.) 180; approved in CutbUli. Kingdom 
(1847), 1 Exoh. 494, 504 (loan by building society). 

' Loan Societies Act, 1840 (3 A 4 Yi^ o. 110), s. 20i» 

Ibid. 

hid.. 6. 22. 

I See the teat, supra. 

) See p. 223, jpoif. 

^ ,1 Loan Societies Act, 1840 (3 A 4 Yict c. 110), s. 23. Any clerk, officer, 
agmt, or servant of a society wno by any device, directly or indirectly, loiow* 
ingly Slid in consideration cl granting a haat obtswed iroin a boxcower or eny 
aozs^ payment ol any other sum than was allowed by the Act, hf way ol 
starve, oontributioa, or liquor ticket, or ks making any inquiry, gtvii^ any 
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A society is prohibited from receiving from any borrower any sum 
by way of instalment or otherwise (/) before the actual advancing 
of the loan. 

460. It is illegal for a society to cause applicants for loans 
to ballot for precedence, or in any way to make the granting 
of any loan dependent upon chance, lot, or other gambling device. 
A society which offends against thi^ rule forfeits all the benefit of the 
provisions of the Act (ff). 

Sub-Sect. 2. — Itepaymtnt. 

461. The trustees or trustee of a society are authorised at the time 
the loan is made to exact from every borrower discount as specified 
by the enrolled rules, not exceeding 12 per cent, per annum (/t). 

462. The trustees may also receive repayment by instalments, at 
the times and in manner provided by the rules, but the first instalment 
may not be paid sooner than the eleventh day after the date of the 
loan(t). The time and manner of paying instalments must bo 
taken into account in the calculation of the interest to be paid(/c). 

A society may take a note of hand for the whole amount lent, 
and recover upon it the amount lent, or the balance remaining 
due, immediately on failure of the payment of any instalment, 
without being liable on that account to any of the forfeitures or 
penalties imposed by any statute relating to usury (/). 

No fine or penalty may be imposed by the rules of a society 
for any irregularity in making payment of the instalments of the 
loan, except by requiring the balance then owing or any part of 
it to be paid either immediately or within such time as may be 
allowed by the rules (m). 

463. The instalments and rates of interest payable on any 
loan made by a society are regulated by the Act (»). Any one of 
the schemes in Schedule E to the Act (n) may be adopted, and 

notice, writing, or sending any letter, or for any other purpose, rendered 
himself liable to the penalties of usury. This rule applied whether the over- 
charge was made for the benefit of the party making the overcharge, or for 
the benefit of the society, or of any other person (Loan Societies Act, 1840 (3 & 
4 Viet. c. 1 1^, 8. 23). Owing to the repeal of the usury laws this provision is 
ineffective. title Money and Money-Lendino. 

(/ ) Except the sum of Is. Gtf., or less, for the fonn of application and expenses 
of inquiry (Loan Societies Act, 1840 (3 & 4 Viet. c. 110), s. 24). 

(</) 21 ; see It. v. Scott (1844), 13 L. J. (M.c.) 70. lUit an uulimifed 

mutual society regi.stered under the Companies (Oonsolidatiun) Act, 1008 (8 
Edw. 7,c. 60), the object of which is to receive subscriptions from its members 
and make advances to them on securities, and ultimately to divide the protifs, 
is not rendered illegal under the liottery Acts from the fact that it selects by 
lot the members who are to receive advances ( WaUvuf/ord v. Mutual Society 
(1880), 5 App. Cas. 686 ; and see title Companies, Vol. V. p. 347) ; and see also 
title Gahino and Wageuino, Vol. XV., pp. 299 et bcq. As to bond investment 
oompanies, see Assurance Companies Act, 1909 (9 Edw. 7, c. 49), s. 34, S43d title 
Companies, Vol. V., p. 623, note ( p). 

(^) Loan Societies Act, 1840 (3 A 4 Viet. c. 110), s. 21. 

(•) Ihid. 

(Jt) IHd. 

(i) Ibid., 8. 21 ; see title Money and Money-Lending. 

(m) Loan Societies Act, 1840 (3 A 4 Viet. c. liO), s. 2A 

(a) a. 22; see Sched. E. 
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when adopted must be fully and clearly set forth in the rules of the 
society, stating the actual number of shillings and pence taken by 
way of interest for every loan (o). 

Buies which contain a scheme differing from all the schemes in 
Schedule E may not be certified by the registrar (p), until a certificate 
has been obtained from the actuary to the National Debt Office to the 
effect that the rate of interest proposed to be taken, including therein 
all charges, except the sum of Is. fid. for the form of application and 
expenses of inquiry, is not greater than is allowed by the Act (q). 

464. It must be expressly stated in the enrolled rules of every 
society that an entry must be made in the borrower’s pass-book 
of every payment made to the society by the borrower, including, 
the payment made for inquiries. Entries must be made in 
accordance with the rule(r). 

465. Notes for the repayment of loans, signed by borrowers or 
sureties, must be made payable to the treasurer for the time 
being of the society («), and any society may add to or embody in 
such note the allegations made by the parties respecting their 
property, such allegations, if made under the hand of a party, being 
admissible in evidence against him in any proceedings under the 
Act (0. 

466. Notes of hand, bills, or other securities for the payment of 
money, taken by a society, are not transferable by indorsement or 
otherwise, nor may they be sued upon except by the treasurer or 
trustees of the society to which they have been made {u), 

467. If the borrower fails to repay the loan or any part of it 
after a proper demand in writing has been made by the treasurer 
of the society, he may be summoned before a justice of the peace 
and ordered to pay the sum for which he is liable, with costs not 
exceeding 5». (a). This summary jurisdiction is apparently restricted 
to authorised advances (/>). An unauthorised loan is not necessarily 
illegal or irrecoverable, though there may be some difficulty if the 
note is unstamped. But such a loan is not recoverable in a court 
of summary jurisdiction (c). 

(o) Loan Societies Act, 1840 (3 & 4 Viet. c. 110), s. 22 ; see ibid,, Sched. E. 

(/)) As to such certifying, see p, 219, ante, 

(7) Loan Societies Act, 1840 (3 & 4 Viet. c. 110), s. 22. The charge for the 
actuary's oertiticate is one guinea (ibidX 

(r) hvi,, s. 23. 

(s) Ibid., 8. 16. For form of note, which is optional, see ibid,, Sched. A. 

U) Ibid,, B, 10. 

(w) Ibifi., B, 15. The Forged Transfer Acts, 1891 (54 & 55 Viet. c. 43) (see ibid,^ 
s. 3) and 1892 (55 & b(i Viet. c. 3(>), which enable companies to make oompensa- 
tion for losses arising fix>m forged transfers, apply to loan societies incorporated 
by or in pursuance of any Act of Parliament as if the society were a company. 

(а) Loan Societies Act, 1840 (3 A 4 Viet. c. 110), s. 16. For form of com- 
plaint, see ib/d,, Sched. B. As to jurisdiction, sce^n^^. (1911), 131 L. T. Jo. 
342 (magistrate's decision). 

(б) See Knniskillm Loan Fund Sodety (Trmsartr) v. Green, [1898] 2 I. B. 
103, 112, 113, 

(r) atpp. 113, 116; see also /?« CoUman, Ooltfnan v. VoHman (1881), 
19 Cb. D. 64, C. A. ; Otmliffe, Brooke A Vo, v. Blackburn Benefit Society (1884;, 
• App. Oas. 857 ; Moore v. DmayJmr, [1903] 2 1. B. 290, 300. 
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The treasurer or clerk in office at the date of the oommencement 
of proceedings is the proper person to take such proceedings to 
recover the amount payable under a promissory note to the treasurer 
for the time being of such a society. The person who was treasurer 
at the date of the note, but has since ceased to hold office, cannot 
take proceedings (d). 

If the society thinks fit, the sureties or any one of them, in the 
absence of any provision to the contrary in the rules, may be sued 
in preference to the actual borrower (e). A surety cannot escape 
liability on the plea that there has been a deviation from the rules 
in the management of the society, unless it be of such a nature as 
to affect the particular contract with him (/). 

Payment of the amount adjudged due, with costs, may be enforced 
by an order for distress and sale of the goods of the party neglect- 
ing to pay (^). No such proceedings are removable by certiorari 
into any of the superior courts of record (h), 

468. The treasurer or clerk of a society may also take ])ro 
ceedings in any county court for the recovery of the sum due 
against the party or parties liable to pay (i). If the sum 
appearing to be due exceeds the amount within the jurisdiction of 
the court, and the treasurer or clerk declares his willingness to 
accept such sum as the court is enabled to adjudge, an order may 
be made for the payment of the latter sum, in which event no 
farther proceedings can be taken elsewhere to recover the balance 
of the debt (/c). 

469. In the case of a society whose rules have been duly certi- 
fied, proceedings may be taken for the recovery of any loan by the 
treasurer or clerk for the time being (Q. 

It seems that the trustees of a society also can sue at common 
law for the recovery of a loan, there being no express words in 
the Act(7a) ousting the jurisdiction of the superior courts (n). 

Where a promissory note is given by two mimed individuals to 


{d) Timm$ v. William$ (1842), 3 Q, B. 413, a caHe decided on the lioan 
Societies Act, 1835 (6 & 6 Will. 4, c. 23), s. 8. Under that Act recovery of 
statutory loans was by sumniury j ui'isdiction only. As to procedure in the 
county court, see the text, infra. 

(e) Loan Societies Act, 1840 (3 & 4 Viet. c. 110), s. 16. See Brown v. Lanyley 
(1842), 4 Man. & G. 466. 

if) Qreen v. Oosden (1841), 3 Man. A G. 446. 

(y) Loan Societies Act, 1840 (3 A 4 Viet c. 110), s. 16, For form of distress 
warrant, see ibid., ^hed. 0. As to distress generally, see title Disthess, 
Vol, XL, pp. 115 et sey. 

(h) Loan Societies Act, 1840 (3 & 4 Viet. c. 110), s. 16; ae to certiorari^ see 
title Crown Practice, Vol. X., p. 155. 

§ /Wd., s. 17. See title Cotjntv Courts, Vol. VIII., p. 666, 

Loan Societies Act, 1640 (3 A 4 Viet. c. 110), s. 18. 

8. 19; compare Addey v. Woolley (1819), 8 Taunt. 691. The con- 
trary was de<dded in a case under the Loan S^ieties Act, 1835 (5 A 6 WUL 4, 
c. 2^, which contained no such provision (Timms v. WiUiame, $upra; 
see JSnni^ciUm Loan Fund Society (Treasurer) v. Oreen, [1898] 2 1. E. 103, 
119). 

(m) Loan Societies Act, 1840 (3 A 4 Viot. c. 110). 

(a) Albon t. Fyke (1842), 4 Man. A G. 421 ; see also Tiftms t« William, 
supra, where the point was raised but left undecided 

SUL.— XUL 


Sect. 2. 
Loans 


Sureties may 
be sued. 


Distress. 


Certiorari, 


Procce<iinK^ 
in the county 
court. 


Proceedings is 

superior 

courts. 


1 



Loan Societies. 


Skct . % 
Loans. 

Defendants. 


Winding up. 


Set-off. 


seenre an advance by a sociefy^ which is not enrolled, it is unneces- 
sary to join all the members as plaintiffs in any proceedings taken 
on the note(o). 

470 . Proceedings to recover the amount secured by a promissory 
note given to a society may be taken against the personal repre- 
sentative of a deceased borrower (p). 

The language of a bond given to a society is strictly construed {q). 


Part III. — Winding Up. 

471 . The Act (r) contains no provisions relating to the winding 
up of loan societies. A loan society which consists of more than 
seven members at the date of the winding-up petition (s) may be 
wound up as an unregistered association under the Companies 
(Consolidation) Act, 1908(0. Where the court orders a loan 
society certified under the Act (r) to be wound up as an unregistered 
company, the order may direct the proceedings to be transferred to 
the county court (ti). 

Where a loan society is being wound up as an unregistered com- 
pany, a member cannot set off an amount deposited by him with 
the society against an amount borrowed by him from the society 
on a bond which is being sued upon by the official liquidator. 
This rule applies even where the borrower has given due notice of 
withdrawal, and the society has failed to meet its obligations (a). 


(o) Bawden y. Eowtll (1841), 4 Scott (n. ».), 331, per Maule, J., at p. 334 : 
** Policies of insurance are usually signed by thr^ diiectors, and who ever 
heard it suggested that the whole society must sue or be sued ? ” 

(p) AUhtll ▼. WoodSt [1903] 2 I. E. 305 ; B, [O'Reilly) v. Fermanagh Justices, 
[1904] 2 L R. 18, C. A. 

Three Towns British Mutual Deposit and Loan Society, Ltd, y, Doyle 
13 Cf. B. (n. s.) 290. In this case a borrower gave a bond to a loan society to 
secure a loan repayable by monthly instalments, the condition being that on 
failure to pay any instalment the borrower should pay "one shilling in the 
pound for each and every pound of the instalment left unpaid,” and the society 
was held not entitled to anything in respect of fractional parts of a pound 
unpaid. 

fr) liOan Societies Act, 1840 (3 A 4 Viet. c. 110). 

(a) Re Bolton Benefit Loan Society, Coop v. Booth (1879), 12 Ch. D. 679. 

(<} 8 Edw. 7, c. 69, ss. 267 — ^269, replacing the Companies Act, 1862 (25 A'26 
Viet. c. 89), 88. 199, 200. See Re Sherw^ Loan Con^ny, Ex parte Smith 
(1861), 1 Sim. (n. b.) 166; Re Crown and Cushion Loan Fund Society (I860), 14 
Jur. 874 ; Phtllipson y. Hale (1880), 43 L. T. 608 ; and titles Coacpakieb, 
VoL V., pp. 647—054 ; Friendly Societie s, Vo l. XV., p. 202 ; Industrial, 
Provident, and Similar Societies, VoL XVn., p. 34 ; and the following 
cases relating to the winding up of loan societies under statutes which apply only 
to Ireland, butwhichare to some extent sixnilar in principle, namely: Indeftendeni 
Froiestant Loan Fund Society, Ex parte Morton, Friendly Protestant Parinership 
Loan Fund Co*, Em parte EToa, [1896] 1 1. E. 1 ; Re Irish Mercantile Loan Society 
[1907] 1 1. E. 98; jSe Belfast Tailors^ Co-partnership, Ltd, [1909] 1 1. E. 49. 

I If 1 PhiUlpson V. Hale, supra^ 
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To enable the court to wind up a loan society consisting of less 
than seven members at the date of the petition, an action for 
dissolution of partnership is the correct procedure (&). 


(b) lie BoUon Btnejit Loan Society, Com v. Booth (1879), 12 Oh. D. 679. i'or 
the luroceduro on dissolution of partuersnip, see title T 


LOCAL AUTHORITIES. 

See Corporations ; Education ; Elbctions ; Local Governmbnt ; 
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LOCAL COURTS. 

See County Courts ; Courts ; Maoistratbs ; Mayor’s Court, 

London. 
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LOCAL GOVERNMENT. 

PAQS 

Paut I. T.OCAL GOVERNMENT AREAS AND THEIR MEANS 

OP GOVERNMENT 236 

Sect. 1 . The Parish ----- - - 236 

Sub-sect. 1 . In General ------- 236 

Sub-sect. 2 . Division and Union of Parishes . - - 237 

(i.) Division - -- -- -- - 237 

(li.; Union 238 

6 ub>sect. 3. Organisation - - - • - 239 

(i.J Rural Areas 239 

(li.; Urban Areas ------- 240 

Sub-sect. 4. The Parisli Council ------ 240 

(i.J Constitution ----- - - 240 

(ii.; Finance - -- -- -- - 242 

(iii.} Meetings - -- -- -- - 244 

(iv.) Committees - - - • - • - - 246 

(v.) Powers and Duties 246 

(vi.) Additional Powers and Duties > • - - 248 

(vii.J Officers - -- -- -- - 249 

(viii.; Parish Property and Rights - . - - . 2 j ^0 

(a) In General ----- - - 250 

(b) Parish Documents and Rooks . - - • 263 

Sub-sect. 5. The Parish Meeting ----- 264 

(i.) Constitution- ------- 264 

faj In General ------- 264 

(b) Where there is no Parish Council - - . 264 

(c) Where there is a Parish Council - - - 2 od 

(ii.) Powers, Duties and Rights ----- 267 

(a) Excltisive Powers of the Parish Meeting - - 267 

(b) Powers, Rights and Duties where there is no 

Parish Council ------ 258 

(o) Powers where there is a Parish Council • - 269 

(iii.) Finance - 269 

(iv.) Polls 260 

Sect. 2 . The Vestry ---.--.--261 
Sect. 3. The Urban District ------- 262 

Sub-sect. 1 . The Urban District Council - - - - 262 

(i.) Constitution ------- 202 

(ii.) Qualifications and Disqualifications - - . 203 

(lii.) Powers and Duties 206 

(iv.) Contracts - -- -- -- - 208 

(v.) Compensation 371 
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Sub-sect. 3. Proceedings - - - - - - 278 

(i.) Of the Council - 278 

(li.) Of the Committees 279 

Sub-sect. 4. Finance 280 

Ji.) Expenses - . - 280 

{li.J Borrowing Powers - 282 

(lii.J Accounts and Audit - - ” . ’ “ ~ 283 

(iv.; Adjustment of Property, Debts and Liabilities - 289 

Rub-sect. 6. Legal Proceedings - 289 

•Sub-sect. 0. Miscellaneous - 291 
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(iii.) Towns Improvement Clauses Act, 1847 « - • 292 
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^i.) The Council- - 302 
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(c) Disqualiilcatiuxi - 303 

(d) Term of Cilice 307 

(iii.) The Aldermen - 308 

(iv.) The Mayor - - 309 

(v.) The Deputy Mayor 310 

(vi.) l*ower« of the Council 310 

Fnb-sect. 6, Officers- 311 

Sub-sect 0. Contracts - - 313 

Bub-soct. 7. Proceedings 314 

(i.) Of the Council - 314 

(li.) Of the Committees 316 

Sub-sect. 8. Borrowing Powers- 317 

Sub-sect. 9. Holding Land - .... 313 

Bub-sect. 10. The Boix)ugh Fund • • , . 319 

(i.) Payments iu - - • - - - 319 

(li.) PaymeuUuut - - 319 

Bub-sect 11. The Borough Rate 320 

Sub-sect 12. The Watch Committee - . - - S2i 

Sub-sect 13. Freemen - 321 
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Jlatee and Ttatiny - • - Rates and Rating. 

Ilc/feehtncat Iloueee • • n Inns and Innkeei’ERs; 1ntdxI« 

gating Liquous ; Sale of 
Goods ; Trade and Trade 
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j^oads M Highways, Streets, and 

Bridges. 

Sanitaticm - - - - „ Public Health and Local 

Administration. 

Bcavengere - - - - „ Public Health and Local 

Administration. 

Sewers and Drains - • - „ Sewers and Drains. 

Shop Hours - - - - .. Factories and Shops. 

Slaughter Houses - - - „ 1*ublio Health and Local 

Administration. 
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Veterinary Burgeons • * ., Animals ; Medicine and Phar- 
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Ways Easements and Profits \ 

Prendre ; Highways, Streets, 
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Worhing Classes^ Housing of • „ Public Health and Local 

Administration. 

Workshops • - • - „ Faoi’ories and Shops. 

Part I. — Local Government Areas and 
their Means of Government (a). 

Sect. 1 . — The Parish. 

Sub-Sect. 1.— /n Otneral, 

Meaning of 472. The parish {h) is the unit of area for local government 
“ P^^^*** purposes. It is a place for which a separate poor rate is or can be 

(a) For local goyemment in London, see title Metropolis. In addition to 
the areas detailed in the text, there are some minor areas, comprised in the 
larger areas menrioned, which have been created for certain limited purposes, 
su^ as the areas of Commissioners of Sewers (see titles Courts, vol. IX., 
p. 220 ; Sewers and Dhains], and drainage districts (see title Sewers and 
Drains), and the port sanitary district (see p. 292, poaf, and titles Metropolis ; 
PUBUO Health and Local Administbation). For poor law unions, see title 
Poor Law. As to the union of local authorities for the purpose of providing 
lor the reception and care of lunatics, see title Lunatics and Persons of 
Unsound Iukd, p. 484, posS, 

(8) In addition to the mvil parish, which alone is treated above, there are the 
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made, or for which a separate overseer is or can be appointed (c), 
and every portion of England and Wales is in some parish (d). 

473. The civil affairs of a rural parish are vested in the parish 
council or parish meeting ; urban parishes possess neither parish 
councils nor parish meetings, and such civil powers as have not 
been transferred to the urban council are still exercised by the 
vestry, which, in rural parishes, practically has now no civil juris- 
diction (e), 

474. Apart from statutory adjustments (/), including the right 
of the county council to alter and define parochial boundaries {g), 
the boundaries of the parish depend on ancient and immemorial 
custom (h)f evidenced and perpetuated in many parts of the country 
by periodical perambulations in Eogation Week (i). 

6xjb>Sect. 2. — Division and Union of Parishes* 

(i.) Division. 

476. Parishes may be divided (1) to prevent their being partly 
situated in more than one county or sanitary district ; (2) to secure 
more efficient administration ; and (8) for election purposes. 


Burial Act parish (see title Burial and Cremation, Vol. III., p. 448), the 
ecclesiastical parish (see title Ecclesiastical Law, Vol. XI., p. 442), the high- 
way parish (see title Highways, Streets, and Bridges, Vol. XVl., p. 88), 
and the land tax parish (see title Land Tax, Vol. XVIII., p. 308, note (o) ). 

(c) This is the meaning in which, unless a contrary intention appears, the 
expression is used in all statutes passed after the year 1866 (Interpretation Ac t, 
1889 (52 & 53 Viet. c. 63), s. 5). For similar definitions, see the rublio Health 
Act, 1875 (38 & 39 Viot. c. 55), s. 4 ; Parliamentary and Municipal Registration 
Act, 1878 (41 A 42 Viet. o. 26), s. 4; Municipal Corporations Act, 1882 (45 & 46 
Viet. o. 60), B. 7 (1); Local Government Act, 1888(51 & 52 Viet. c. 41), s. 100 ; 
lA>cal Government Act, 1894 (56 & 67 Viet. o. 72), s. 75 (1). 

(d) All places which were formerly extra-parochial have been absorbed 
in some parish. See the Land Drainage (Hating) Act, 1743 (17 Geo. 2, c. 37), 
S8. 1, 2; Extra-Parochial Places Act, 1857 (20 Vict. c. 19), ss. 1 — 8, 11; Poor 
Law Amendment Act, 1868 (31 & 32 Vict. c. 122), s. 27. 

(e) See p. 261, post. 

If) Am to the power of Inclosure Commissioners (now the Board of Agri- 
culture and Fisheries) to ascertain and fix the boundaries of parishes which are 
doubtful, see title Commons and Rights of Common, Vol. IV., p. 552, and as to 
the like power of the Tithe Commissioners (now the Board of Agricultuie and 
Fisheries), see title Ecclesiastical Law, VoL XL, p. 747, note (a). 

(y) See Local Government Act, 1888 (51 & 52 Vict. c. 41), s. 57 ; Local 
Government Act, 1894 (56 & 57 Vict c. 73J, s. 36 (8) ; and pp. 323, 377, post. 

(A) Bum^s Ecclesiastical Law, tit, “ Parish.** As to the alteration of parishes 
owing to the encroachment or receding of tidal waters, see title Waters and 
Watercourses, and the following cases if. v. Musson (1858), 8 E. & B. 900 ; 
It. ▼. Gee (1859), 1 E. & £. 1068 ; Ipswich Dock Commissioners v. St. Peter, 
Ipswich, Otereeers (186^, 7 B. & S. 310; Bridgwater Trustees v. Dootle-cum- 
Linacre (1866), L. E. 2 Q. B. 4 ; Blackpool Pitr Co., Ltd. v. Fylde Union {Assess* 
ment Commutes) (1877), 41 J. P. 344 ; the Poor Law Amendment Act, 1868 
(31 & 32 Vict 0 . 122), a. 27 ; and see also titles Boundaries, Fences, and 
Party Walls, Vol. III., pp. 112, 118, 141 ; Evidence. Vol. XIII.. p. 479. 

(t) Ab to perambulationB, see titles Boundaries, Fences, and Party Walls 
Vw. HI., p. 148; Custom and Usages, Vol. X., p. 245. A custom to entei 
during perambulation does not include a right to ^huy refreshments 
from such houses (Bum’s Ecclesiastical Law, 9th ed., tit. ** Parish,” 75; 
WUhy V. BarUH (1676), 3 Keb. 609). The expenses may be paid out of the 
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The division may be made directly by statute, or by the order of a 
local or other authority under statutory powers (j)* 

476. The Local Government Board (i) may by an order under 
seal, confirmed by Parliament, divide parishes which require division 
for the better administration of the poor laws (1). 

Parishes may also be divided by the Local Government 
Board under tbe powers transferred to it from county councils when 
the latter bodies have not exercised them within the limited time(m), 
subject to the holding of the necessary inquiries and the giving of 
the necessary notices («), including notices to the parish council or 
parish meeting (o). 

477. Parishes may be divided by county councils either generally 
under the powers conferred by the statute which created such 
councils (p), or for the purpose of giving effect to the Local Govern- 
ment Act, 1894 (q\ in which case the pow’er is also exercised under 
the former statute (r). 

County councils may by order divide parishes into wards, called 
** parish wards,” for the purpose of the election of parish coun- 
cillors, and may assign the boundaries and the number of councillors 
for each ward («). 

(n.) Unum, 

478. Parishes may be united by the Local Government Board (0, 


poor rate if not made oftener than once in three years (Poor Law Act, 1844 (7 & 
8 Viet. c. ion, 8. 60). 

(f) As to the divisions which took place consequent upon the Local Oovern- 
ment Act, 1894 (66 & 67 Viet. c. 73), see ihid.t ss. 1, 36, 69. As to the form of 
order, see p. 239, post 

{k) For the constitution of the Local Government Board, see title Consti- 
tutional Law, Vol. VII., p. 103. 

{1) Poor Law Amendment Act, 1867 (30 & 31 Viot. c. 106), s. 3. The powers 
of tne Local Government Board under this or any other statute in respect of 
the union, division, or alteration of parishes are not affected by the fu^wers 
piven to the county council for similar purposes (Local Government Act, 1888 
(61 &62 Viot. 0.41), 8. 67 (7)). 

(m) See the Ijocal Government Act, 1894 (56 & 67 Viet c, 73), s. 36. The limit 
of two years imposed by ibid,, s. 336, was rej^aled by the Statute Law Bevision 
Act, 1908 (8 Edw. 7, c. 49). The powers of the county council under the Ijoad 
Government Act, 1888 (61 & 62 Vict. c. 41), a. 67, and under the Local Govern- 
ment Act, 1894 (66 & 67 Vict c. 73), s. 36 (10), as to the division of parishes, 
remain unaffeotM. As to these, see pp. 323, 377, post. 

(n) Local Government Act, 1888 (51 & 62 Vict. o. 41), s. 67. 

(o) Local Government Act, 1894 (66 & 67 Vict c. 73), s. 86 (1), (7), (8), (13). 

Ip) liocal Government Act, 1888 (51 & 62 Vict o. 41), s. 67 ; see p. 377, 

post, 

(q) 66 A 67 Vict 0.73. 

' Ibid., s. 36 (81. 

Ibid., 8. 18 (1). The order may be revoked or varied (tbid., a. IS (3 ) ). 
lie circumstances to be oonsider^ in making the order, eee (bid., s. 18 (2). 
A separate election is held lor each ward (ibid., a. 18 (4) ). 

(() See the Divided Parishes and Poor Law Amendment Act, 1876 (39 A 40 Vict 
0 . 61), SB. 1 — 9 ; Poor Law Act, 1879 (42 & 43 Vict. e. 64), as. 4 — 7 ; Divided 
Paiishea and Poor Jaw Amendment Ai^ 1882 (46 ^ 46 Vict c. 68), s. 4. The 
powers under these Acts have been largely superseded in practioe by those con. 
fened upon oounty councils under the Locsl Government Acts, 1888 (61 A 52 
Vict. e, 41) and 1894 (56 4k 67 '^ct c. 73) (see p. 377, post), l^t the former 
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or bj the county council, which has also power to transfer a part of 
one parish to another (u). 

479 - Where any parish is divided or united with another parish 
by an order (a), the order must specify the name which the new 
parish is to bear (6). The change of name must be notified to the 
Local Government Board (c) and to the Board of Agriculture and 
Fisheries (d). It does not affect legal proceedings, nor the rights 
and obligations of the parish (e). 


Sub-Sect. 3. — Organisation, 

(i.) Rural Areas, 

480 . Every parish in a rural sanitary district is a rural parish (/), 
and has a parish meeting (g), and, if its population is or exceeds 300, 
a parish council also (h). 

481 . The parish meeting of a rural parish with a population of 
at least 100 may resolve to have a parish council, and the county 
council must thereupon make an order, which need not be submitted 
to or confirmed by the Local Government Board (i), establishing the 
parish council (k). In the case of a parish with a population less 
than 100 the county council may, with the consent of the parish 
meeting, establish a parish council in the parish (1). 

482 . The parish meeting of a parish whose population has 
increased so much as to justify the election of a parish council may 
petition the county council, and the latter may by a similar order 
direct the election of a parish council. If the parish has previously 
been grouped with other parishes (m), the order must provide for 
the separation of the parish from the group, for the alteration 
of the parish council of the group, and for the adjustment of 
property, rights and liabilities as between the group and the 
separated parish (n). 


powers still exist (see the Local Government Act, 1888 (61 & 62 Viet. c. 41), 
s. 57 (7) ). As to the power of readjustment of portions of a parish for poor law 
administration, see the Poor Law Amendment Act, 18(57 (30 & 31 Viet. c. 106), 
«. 3 ; title Poor Law. 

(m) See p. 311 f post, 

(a) Under the Local Government Act, 1894 (56 & 67 Viet. c. 73). 

■ i6id., s. 56 (1), (2). 

Ibid., s. 55 (4). 

) Ibid,, 8. 71. 

(e) Ibid,, 8. 55 (5). As to the transfer of stock standing in the original name 
of tne parish, see liocal Government (Stock Transfer) Act, 1895 (68 & 69 Viet, 
c. 32), 8. 1. 

(/) Local Goveniment Act, 1894 (56 & 57 Viet. c. 73), s. 1 (2). 

(^) Ibid., s. 1 (1). As to the effect xn 1894 of a rural parish being co-extensive 
with a rural sanitary district, see ibid,, a. 36 (4). 

(h) Ibid,, 8. 1 (1). 

(i) Ibid,, 8. 40. 

(Jk) Ibid., 8. 1 (1) (a). 

(f) Ibid. A parish with a population of less than 200 may apply to the county 
oounoll for a parish council e. 3S (4)). 

(m) See p. 240, post. 

(a) Local Government Aot, 1894 (66 & 57 Viet c. 78), 88. 39 (1), 40. This 
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483 . Where the population of a rural parish has fallen below 
200 according to the current census, the parish meeting may peti- 
tion the county council, and the latter may by a similar order 
dissolve the parish council, making by the order all necessary 
provisions for carrying it into effect, and for disposing of and 
adjusting the property, rights and liabilities of the dissolved 
council (o). 

A rejected petition may not be renewed within two years from the 
previous presentation {p). 

484 . A parish may upon the application of a parish meeting be 
grouped with another or others under a common parish council by 
an order {q) of the county council. The consent of the parish 
meeting of each parish is necessary, and every parish grouped 
must have its own parish meeting (r). The grouped parishes 
must be within the same administrative and county district, 
unless the county council for special reasons otherwise directs («). 

The county council may by order dissolve the group upon the 
application of the council for the group, or of the parish meeting of 
any of the grouped parishes (t). 

(ii.) Urban Areas, 

486 . The vestry exercises civil functions save whore they have 
been transferred to the borough or urban council (n). 

StTB-SsCT. 4 . — Tbs Parish Conncil. 

(i.) Constitution, 

486 . The parish council is a body corporate (a), consisting of a 
chairman (6) and of such number of councillors, not being less than 
five nor more than fifteen, as the county council may from time to 

time fix (c). It is styled The Parish Council of Doubts as 

to the name are settled by the county council after consultation 
with the parish meeting {d). 

It has perpetual succession and may hold land for the purpose of 


order is to be deemed to be an order under the Local Government Act, 1888 
51 & 52 Viet. c. 41), 8. 57 (Local Government Act, 1894 (56 & 57 Viet. c. 73), 
a. 36 (10) ). As to tne effect of this, see note (5), p. 377, post, 
fo) Ix>cal Government Act, 1894 (56 & 57 Viet. c. 73), ss. 39 (2), 40. 
ip) Ibid, 

{q) As to the order, see ibid,^ ss. 38, 40, 55, 71. 

(r) Ibid.t 8. 1 (1) (b). The order is deemed to be one under the Local 
Government Act, 1888 (51 & 52 Viot. c. 41), s. 57 (Local Government Act, 
1894 (56 A 57 Viot. a 73), s. 36 (10)). As to the effect of this, see note (5), 
p, 377,|x»<, 

(s) Local Government Act, 1894 (56 ft 57 Viet. c. 73), s. 38 (2). 
h) Ibid,, s. 38 (5). 

(u) See p. 261, post, 

(a) Locu Government Act, 1894 (56 ft 57 Viet. c. 73), s. 3 (9). 
h ) For the election of the chairman, see p. 241, post ana title Elsotions, 
VoL Xn., p. 389. 

fe) Local Government Act. 1894 (56 ft 57 Viet. c. 73), s. 3 (1). 

(a) TbuL^s, 3 (9). As to a transfer of stock standing in tiie name of the 
council when the name is changed, see Local Government (Stock Transfer) 
Act, 1895 (58 ft 59 Viot o. 32), a. I, 
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its powers and duties without licence in mortmain (e). It signifies 
its acts by an instrument executed at a meeting of the council, and 
under the bands end seals, when necessary, of the chairman pre- 
siding at the meeting of the council and two other members (/). 

If at any time the parish council is unable to act owing to a want 
of councillors, whether from failure to elect or otherwise, the county 
council may order a new election, and may also make provision by 
order for any person to act in the meantime in the place of the 
parish council or of the chairman (<;). 

487 . In legal proceedings the council appears by the clerk or an 
authorised effioer or member, who may institute and carry on any 
proceeding which the council may (h). 

488 . The chairman is elected at the annual meeting (i). He 
may resign by giving notice in writing to the council (./). A retiring 
chairman is eligible for re-election (k). The disqualifications for 
being elected or being a chairman are the same as in the case of 
district councillors (1). 

A casual vacancy in the oflSce of chairman is filled by the parish 
council (w?). 

A vice-chairman may be appointed, who, in the absence or inability 
of the chairman, has the latter’s powers and authority (n). 

489 . The parish councillors are elected from among the parochial 
electors (o) of the parish or persons who have during the whole of 
the twelve months preceding the election resided in the parish, or 
within three miles thereof (p), or who have entered into residence on 
or before the 25th March in any year if otherwise qualified for 
election (q). Sex and marriage do not disqualify (r). 

The disqualifications for being elected or being a parish councillor 
are the same as in the case of district councillors («), except that 
when a person is a parish councillor, or is a candidate for such 
office, and is concerned in any such bargain or contract, or partici- 
pates in such profit as would be a disqualification, the county 
council has power to remove such disqualification if it thinks 
that its removal would be beneficial to the pari8h(0- 


(e) Local GuvernmeDt Act, 1894 (56 A 67 Viet. o. 73), •. 3 (9). The pariah 
council has no corporate seal* 

(/) Ibid., 8 . 3 (9). 
ip) Ibid., 8 * 47 ( 6 ). 

(k) Ibid., 8 . 3 ( 10 ), Sched. I., Part 2 (16). 

(t) See title Eleotioks, Vol. XII., p. 389. 

( 7 ) Local Qovemment Act, 1894 (56 & 67 Viet. c. 73), s. 47 (3). 
ih) Ibid., 8 . 47 ( 2 ). 

(l) Ibid., 8 . 46 ; as to which, see p. 264, posi. 

i m) Local Government Act, 1894 (36 & 57 Viet, c, 73), s. 47 (4). 
n) Ibid., 8 . 3 ( 10 ), Sched. I., Part 2 (11). 

0 ) As to parocnial electors, see title Electioks, Vol. XII., p. 19L 
jsf) Local Government Act, 1894 (56 & 57 Viet, c. 73), 8 . 3 ( 1 ). 

Local Government Act, 1897 (60 Viet. c. 1 ), 8 . 1 . 

Jjocal Government Act, 1894 (56 & 67 Viet c. 73), «. 3 ( 2 ). 

/bid., 8 . 46 ; see p. 264, 

(i) Local Government Act, 1894 (56 A 67 Viet. c. 73), 0 , 46 (3). As 
dii^uaiifications generally, sec p. 264, post* 


Sect. 1. 
The Palish. 


Legal 

proceeding*. 


Chairmaik. 


Parish 

councillors. 

Qualification 


Disqualifica* 

tion. 


242 


LoCAt. CJOVEBNMENT. 


SlOT. 1. 
ThePuish. 

Election. 

Acceptance o£ 
office. 

Term of office. 
Resignation. 


Casual 

racancies. 

Kiponsca 


Proceedings of the council are not invalidated by any defect in 
the qualification of any of its members (u). 

A retiring parish councillor is eligible for re-election (a), 

490 . The election is made by the parochial electors (?>)• 
Candidates may use school-houses and the like buildings for their 
meetings (c). 

Acceptance of office is signified by signing a declaration in the 
presence of a member of the council. Failing this the office is 
void (d), but there is no penalty for non-acceptance. 

491 . Parish councillors hold office for three years and go out of 
office on the 15th April in every third year computed from 1901 (c). 

A parish councillor may resign office by giving notice in writing 
to the chairman (/), and vacates office by becoming disqualified, or 
absenting himself from meetings for six months without proper 
excuse (p). 

If at the ordinary election any vacancies are not filled by election, 
such retiring councillors as are not re-elected and are necessary to 
fill the vacancies are, if willing, to hold office (h). The councillors 
so to continue are to be those who were highest on the poll at 
the previous election, or if their numbers were equal or there was 
no poll, then those who are nominated by the parish meeting, or 
failing that, by the chairman of the parish council (i), 

492 . Casual vacancies are filled by the parish council (k), and 
for this purpose a meeting of the council must be forthwith 
convened (0; but proceedings are not invalidated by any vacancy (m). 
The person so elected retires from office when the person whoso 
place he takes would have retired (n). 

(ii.) Finance, 

493 . The expenses of a parish council and of a parish meeting (o), 
including the expenses of a poll, are, speaking generally, to be paid 


(«) Local Governmont Act, 1894 (66 & 67 Yict. c. 73), s. 3 (10), Sched. I 
Part 2 (12). 

(a} Ihid ., 8. 47 (2). 

\ h ) See title Elections, Vol. XII., pp. 191, 382. There must be a separate 
election for each ward (Local Government Act, 1894 (66 & 67 Viet. c. 73), s. 18 (4). 
(c) lUd,, 8. 4. 

(<i) Ihid.t 8. 3 (10), Sched. 1., Fart 2 (1). It ehould be at the first meeting, 
but the council may at that meeting postpone it {ibid,). 

U) Parish Councillors (Tenuro of Office) Act, 1899 (62 & 63 Viet. c. 10), 
». 1 (1), (2), (3), repealing Local Government Act, 1894 (66 & 67 Viet. c. 73), 
H. 3 (3), (4), afl from 1st January, 1900. 

(/) Local Government Act, 1894 (66 & 67 Viet, c. 73), a. 47 (3). 

Ig) Ibiii., & 46 (6), (7). These provisions are the same as in tJie case of urban 
district councillors, as to which see p. 266, post. 

{h) liocol Government Act, 1894 (56 & 67 Viet. c. 73), s. 47, as amended by 
the Parish Oouncillors (Tenure of Office) Act, 1899 (62 A 63 Viet. c. 10), s. 1 (4). 
(i) Local Government Act, 1894 (66 4b 67 Viet. o. 73), a. 47 (1)* 

(Jfe) Jhid., 8. 47 (4). 

(0 ibid., n. 3 (10). Sched. I., Part 2 (2). 

(m) Ibid,, Sched. I., Part 2 (12). 
vn) Ibid., 8. 47 (4). 

(o) In this case the parish council, when it exists, pays the expenses (Local 
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out of the poor rate(p), and for the purpose of obtaining payrufrit 
the parish council (q) issues a precept to tho overseers, and may 
enforce compliance before justices (r). 

A parish council can spend money only on purposes which are 
expressly or impliedly authorised by statute, and improper expendi- 
ture may be controlled by the audit or the courts (a). Like any 
other local authority, it may ex]^nd money out of its funds to pro- 
tect its property, rights and privileges, including for this purpose, 
and in proper cases, the opposing of private Bills in Parliament (0. 

Expenses and liabilities (a) which involve a rate exceeding three- 
pence in the pound for any local financial year, namely, the twelve 
months ending on the 81st March (6), cannot be incurred without the 
consent of the parish meeting (c), and any expense or liability 
involving a loan requires the consent of the parish meeting and the 
approval of the county council (d). 

The sum raised in any financial year for expenses, including 
annual charges, whether of principal or interest in respect of loans, 
but excluding expenses under adoptive Acts (e), must not exceed a sum 
equal to a rate of sixpence in the pound on the rateable value (/) of 
the parish at the commencement of the year (g). 




Government Act, 1894 (56 & 67 Viet. c. 73), s. 11 (4)). As to the expenses 
under adoptive Acts, see p. 260, post. 

(р) Loc^ Government Act, 1894 (66 & 67 Viet. c. 73), s. 11 (4). 

Iq) Where there is no parish council the parish meeting has the like power ; 
see p. 259, post 

(r; Local Government Act, 1894 (66 & 67 Viet. c. 73), s. 11 (4). The demand 
note must state, in the form prescribed by the Local Government Hoard, the 
proportion of rate levied for the expenses (t to., s. 1 1 (5) ). The contributions are 
required under the Poor Law Amendment Act, 1834 (4 & 6 Will. 4, c. 76), s. 28. 
For form of precept, see Order of Local Government Board, 11th February, 1 895, 
No. 448. See also titles Poor Law ; Bates and Rating. As to the enforce- 
ment of orders of justices, see title Magistrates, pp. 689 et post 

(s) As to audit, se^p. 244, 260, post. 

(<) The Borough iunds Act, 1872 (35 & 36 Viet c. 91), os to which see 
290, 380, does not appear to apply to parish councils. For private 

ill procedure, see title Parliament. 

(а) As to the meaning of “expenses*’ and “ liabililies,’’ see Local Govern- 
ment Act, 1888 (51 & 62 Viet. c. 41), s. 100, which definitions are made 
applicable by the Local Government Act, 1894 (56 & 67 Viet. c. 73), s. 75 (1). 
As to the former liability of parish councils to repair highways and as to iheir 
power to repair footpaths, see title Highways, Streets, and Bridges, 
Vol. XVL, pp. 25, note (5), 29. 183. 

(б) Local Government Act, 1894 (66 & 67 Viet. c. 73), s. 76 (1); Local 
Government Act, 1888 (61 & 62 Viet. c. 41), s. 73. 

(с) Local Government Act, 1894 (5.6 & 67 Viet c. 73), s. 11 (1). 

(d) Ibid., 8. 11 (1). (2). 

(e) See tto., s. 7 (1). The adoptive Acts which authorise the borrowing of 
money are fiie Baths and Wasnhouses Acts, 1846—1882 (see p. 257, jmt, 
and title Public Health and Local Administration) ; theBunal Acts, 1852 
—1886 (see p. 261, post, and title Burial and Cremation, Vol. III., pp. 492 
et seg.); the Ihiblic Libraries Act, 1892 (56 & 66 Viet. c. 63) (see title Public 
Health and Local Administration) ; but not the Lighting and Watching 
Act, 1833 (3 & 4 Win. 4, c. 90) (see title Gas, Vol. XV., p. 308). Under the 
first three of these sets of Acts the Public Works Loan Commissioners may 
advance loans. As to these adoptive Acts generally, see p. 257, post 

(/) That is, the rateable value stated in the valuation fist in force, or, if none, 
in last poor rate (Local Government Act, 1894 (66 A 67 Viet. c. 73), s. 76 (2j ), 

(il) Ibid., 8. 11 (3). 
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494. A parish council may, with the consent of the Local 
Government Qoard, borrow money required for purchasing any land 
or building, or for erecting any buildings, which it is authorised to 
purchase or build for authorised purposes under adoptive Acts (//) ; 
for any permanent work or other thing which it is authorised to 
execute or do, and the cost of which ought, in the opinion of the 
county council and the Local Government Board, to be spread over 
a term of years (/); and for paying a capital sum on the adjustment 
of pro|)erty, debts and finance (./). 

The money is borrowed in the same way and subject to the like 
conditions as a local authority may borrow for defraying expenses 
incurred in the execution of the Public Health Acts (k), with the 
exception that the security is to be the poor rate (0 and the whole 
or part of the revenues of the parish council, and that the power of 
borrowing is limited to half of the assessable value of the parish (m). 
The required money may be lent by the county council, and the 
latter in turn may raise a loan for the purpose (n). 

495. The accounts of receipts and expenditure of the parish 
council, their committees and officers, must be made up yearly to 
the 81st March, in the form prescribed by the Local Government 
Board (o). They are open to the inspection of parochial electors (p) 
at all reasonable times without payment, and copies and extracts 
may be taken (q). 

496. The accounts are audited by a district auditor in the 
same way as the accounts of urban sanitary authorities and their 
officers are audited (r), subject to such modifications as the Local 
Government Board may make concerning the publication of notice 
of the audit, and of the abstract of accounts, and the report of the 
auditor («). 

(iii.) MeetingB, 

497. The meetings are usually held in some public room vested 
in the council. Failing this, the council may use free of charge, 
but subject to the payment of expenses and damages, and subject to 


(h) See note (e). p. 243, ante, 

(i) Local Government Act, 1894 (66 & 67 Viet. c. 73), 8. 12 (1). 

(f) /Wd'.,8. 68(4), 

(k) The Public Health Act, 1876(38 & 39 Viet. c. 66), 88. 233, 234, 230—239, 
are applied subject to the exceptions stated. See, further, title Public Health 
AE i> Local Administratiok. 

(/) In the case of money borrowed for the purposes of the adoptive Acts, the 
charge will be upon the rate applicable to such Acts (Local Government 
Act. 1894 (66 & 67 Viet. c. 73), s. 12 (3)). 

(«n) IHd,, 8. 12 (1). 

(n) Ibid,, s. 12 (2). 

(o) Ibid,, 8. 68 (1). 

I p) As to parocWl electors, Bee title Electioks, Vol Xll., p. 191. 

Iq) Local (^vemment Act, 1894 (66 & 67 Viet. o. 73), s. 68 (4). 

(r) Ibid,, 8. 68 (2) ; see pp. 260, 284, poet, 

($) Local Govenunent Act, 1894 (66 & 67 Viet o. 73), s. 68 (3). The orders 
In force are dated 20th Huy, 26th July, 1896 ; 22nd hLu*ch, 1898 ; 20th, 26th, 
27th AprU, 1900, 



Part 1— Local Governmekt Areas and their Government. 


245 


the convenience of other persona interested, the buildings of schools 
supported by parliamentary grants, and other premises supported 
out of local rates (t). 

The council may not meet on licensed premises, unless there is 
no other place to had (u). 

498 . On or within seven days following the 15th April in each 
year the council must hold the annual meeting («), the first business 
thereat being the election of a chairman and the appointment of 
overseers (5). 

Meetings are convened by the chairman, either on his own 
initiative or on a requisition signed by two members of the council. 
If in the latter case the chairman refuses or for seven days neglects 
to call a meeting, any two members may do so forthwith (c). 

One third of the members, being three at least, form a 
quorum (ff). 

Three clear days* notice of every meeting must be given (('). It 
must be signed by or on behalf of the chairman or persons con- 
vening the meeting, and given to every member (/), and it must 
state the time, place and business of the intended meeting (q). In 
the case of an annual meeting a similar notice must be given to 
every member immediately after his election {h). 

499 . All meetings of the council are to bo open to the public 
unless the council otherwise directs (/). The admission of representa- 
tives of the Press to the meetings of the council and committees is 
governed by statute (k). 

600 . A record must be kept of members present at the meetings, 
and of the votes given (Q. A majority of votes of those present 
and voting decides all questions (w). When the votes are equal 
the chairman has a second or casting vote (w). 


(<) Local Government Act, 1894 (56 & 57 Viet. c. 73), s. 4. 

(li) Ibid.t s. 61. 

(a) Parish Councillors (Tenure of Office) Act, 1899 (62 & 63 Viet. c. 10), 
B. i (5). As to the convening of the first meeting, see Local Government Act, 
1894 (56 & 67 Viet. c. 73), s, 78 (1). There must be at least throe other 
meetings each year (/5tVf., Sohed. I,, Part 2 (13)). 

(5) Hid., s. 3 (10), Sched. I., Part 2 (3). As to chairman, see p. 241, aute; 
and as to overseers, see p. 249, post. 

(c) Local Government Act, 1894 (56 & 57 Viet. c. 73), s. 3 (10), Schod. I., 
Part 2 (4). 

(d) Ibid., 8. 3 (10), Sched. L. Part 2 (7). 

(e) As to publication of notices, see ibid., ss. 3 (10), 51, Sched. I., Part 2 (6), 
(15). 

(/) As to service, see ibid., Sched. I., Part 2 (6). 

(i?) Ibid., 8. 3 (10), Sched. I., Part 2 (6). 

(A) Ibid. 

{%) I bid., 8 . 3 (10), Sched. I., Part 2 (13). , „ , . 

(A) Local Authorities (Admission of tne Press to Meetings) Act, 1908 (8 Edw. 7, 
c. 43), 88. 1, 5. Ibid., s. 2, defines representatives of the Prose ; ibid., ss. 3 and 4, 
relate to committees ; and see title Press and Pkiittino. « , , » 

(0 liocal Government Act, 1894 (56 & 67 Viet. c. 73), s. 3 (10), Sched. L| 

P^2(8). 

(m) ihU., Schod. L, Part 2 (9). 
in) Ibid., Sohed. I., Part 2 (10). 
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(iv.) Committees, 

601. Committees may be appointed which may consist wholly or 
partly of members of the council. A committee holds office until, 
but not beyond, the next annual meetinfr, and the acts of the 
committee must be submitted to the council for approval (p). 

The parish council may regulate the quorum, proceedings, place 
of meeting, and area of jurisdiction of the committees, but subject 
thereto the committees may arrange matters of business them- 
selves. The chairman of committees has a second or casting 
vote (q). 

The parish council may concur with other parishes or district 
councils in appointing from their respective bodies a joint com- 
mittee for any purpose in respect of which they are jointly 
interested (r). Such committee cannot hold office beyond the 
expiration of fourteen days after the next annual meeting of any of 
the councils appointing it («). 

(v.) Potoen and Duties, 

502. Numerous powers and duties formerly possessed by other 
bodies have been transferred to the parish councils (a), namely: 
(1) the appointment of overseers and of an assistant overseer 
and revocation of such appointments ; (2) the powers, duties, 
and liabililies (<?) of the parish vestry (c/), except such as relate 
to the affairs of the Church (c) or to ecclesiastical charities (/) 


(o) liocal Government Act, 1894 (66 & 67 Viet. c. 73), 8. 3 (10), Sched. L, 
Puit2 (H). 

(/i) Ittid.f 8. 66 (1). Where a parish council has powers and duties to be exer- 
cised in part only of the parish, or in relation to property held by it for the 
benefit of pnrt of n parish, and the part has a defined boundary, the parish 
council must, on the request of a parish meeting held for that part, appoint 
annually a committee consisting partly of members of the council, and partly 
of other persons representing that pail; of the parish, to exercise Buch powers 
and duties (t'^td., 8. 66 (2) ). This applies also under similar circuinstanccs to 
joint committees appointed under iOid„ s. 67 (i6id., s. 67 (6) ) ; see the text, 
infra, 

{a) I hid,, B. 66 (3), Sched. I., Part 4. 

(r) Ihid,, B. 67 (1), (2). The power of borrowing money or making a rate 
cannot be delegated. 

(«) Ihid,, 8. 67 (3). As to the costs of the joint committee, see ilid,^ 
•. 67 (4). 

(а) Ibid,, ss. 5, 6, 7 (7). 

(б) Tbid,, 8. 6 (1). 

(c) These woros have the same meaning as in the Local Government Act, 
1888(61 & 62 Viet, c, 41), s. 100 (Local Government Act, 1894 (66 & 67 Viet. 
0. 73). 8, 76 (1). 

(d) The vesny means the inhabitants of the parish whether in vestry assem- 
ble or not, and includes any select vestry either by statute or at common law 
iihid., B. 75 (2)). As to select vestnes, see title EcciBStASTioaL I^w. 
Vol. XI., pp. 468 cf seq, 

(e) See Local Government Act, 1894 (66 A 67 Viet, c, 73), s. 76 (2). 

(/) See ibid. 
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or mah as are expressly transferred to other authorities (g ) ; ( 3 ) the 
civil powers and duties of the churchwardens, other than as over- 
seers (Ji)y which include certain functions relating to charities (i), 
closed churchyards (A;), and the convening of vestry meetings (f) ; 
(4) the powers and duties of overseers, or of churchwardens and 
overseers (?«), to object to valuation lists for poor rate purposes, 
to appeal against such lists, and in respect of appeals by other 
persons against poor rates (n), to object to and appeal against the 
basis of the county rate or the rate itself (o), to provide and 
maintain parish books and chests (p), vestry rooms ( 5 ), fire engines 
and apparatus (r), to hold and manage parish property (s), village 
greens or allotments, whether for recreation grounds or other- 
wise (0 ; ( 6 ) the powers exercisable, with the approval of the Local 
Government Board, by the board of guardians of the union in which 
the parish lies in respect of the sale, exchange, or letting of parish 
property (a) ; ( 6 ) the power of executing such adoptive Acts as have 
been or may be adopted by the parish meeting (b ) ; and, where the area 
of any existing authority executing such Acts is co-extensive with 
the parish, the parish council, when it comes into existence, takes 
over all the powers, duties and liabilities of that authority (c). 


(</) Local Government Act, 1894 (u6 & 57 Vict. c. 73), s. 6(1). The powers of 
the vestry so transferred include their powers of arranging with owners for the 
rating of small tenements (Poor Hate Assessment and Collection Act, 1669 
(32 & 33 Vict. c. 41), ss. 3, 4 ; see title Hates and Hating) ; their powers as a 
local authority ** under the Gas and Water Works Facilities Act, 1870 (33 & 
34 Vict. c. 70), s. 2, Sched, A (see titles Gas, Vol. XV., p. 313 ; Water 
Supply), and the Tramwa 5 ’s Act, 1870 (33 & 34 Vict. c. 78), s. 3, Sched, A, 
Part 1 (see title Tramways and Light Hailways) ; their powers to secure 
the appointuient of parish constables ^Parish Constables Act, 1872 (35 & 36 
Vict. c. 92) ; see title Police) ; to authorise overseers to charge on the poor rates 
certein expenses under the Union Assessment Acts T Union Assessment Com- 
mittee Amendment Act, 1864 (27 & 28 Vict. c. 39), s. 7 ; see title Hates 
AND Hating); to apjx)iut inspectors under the Knackers Act, 1786(26 Goo. 3, 
c. 71) (see title Public Health and I^ocal Administration) ; and to consent 
to the payment of extra remuneration to collectors of separate rates for 
sanitary purposes (Public Health Act, 1875 (38 & 39 Vict. c. 55), s. 230). 

(h) Local Government Act, 1894 (56 & 57 Vict. c. 73), s. 6 (1) (b). 

(t) See title Charities, Vol. IV., p. 257. 

(^*) Local Government Act, 1894 (56 & 57 Vict. c- 73), s. 6 (1) (b); see title 
Burial and Cremation, Vol. III., p. 529. 

(wi) Lo^l Government Act, 1894 (56 & 57 Vict. c. 73), s. 6 (1) (c). In an 
appeal against a poor rate in a rural parish the parish council is respondent 
(k V. De Orel/, [1900] I Q. B. 521). 

hi ) See title Hates and Bating. .... 

(o) Under the County Ratos Act, 1852 (15 & lOAict. c, SI), as. 1*4, 1< ; see 
le Hates and Rating; and p. 3<i0, pcfef. 

( p) See p. 253, . 

(<;) See p. 253, ^ . 

\ r ) Seep. posit and title Public Health and Local Administration. 

(«) See pp. 240, ante, 252, post . . ^ -n 

(0 See titles Alia)tmbnt 8, Vol. I., p. 336; Open Space.s and Recreation 
Grounds. 

(M)Seep. 25% post ^ , ,,,, 

\h) Locsd Oovemuieut Act, 1894 (56 & 57 \ict. c. jU), s. < (<) ; and see p .-44, 
unit. As to adoptive Acts, see also p. 257, 

(c) Local Government Act, 1894 (56 & 57 Vict. c. <3), s. 7 (o). 
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(iri.) Additional Powers and Duties (i). 

503. Besides the power of appointing oflScers {e) and the powers in 
respect of property and documents (/), parish councils have powers 
to acquire, by purchase or hiring by agreement {g), or by gift Qi), or, 
under certain conditions, compulsorily (i), land or buildings for 
parochial purposes (j), or for recreation grounds and public 
walks (/c); to regulate recreation grounds, village greens, open 
spaces and public walks, and to exercise in respect of them certain 
powers exercisable by urban authorities over similar places (Z) ; 
to secure the regulation and inclosure of commons (?«) ; to acquire 
land for common pasture (w) ; in respect of public footpaths (o) ; in 
respect of natural water supplies, but not so as to interfere with 
private rights (p) ; to execute, or contribute to the expense of, works 
for the exercise of their conferred powers or in relation to parish 
property, other than the property of the Church or ecclesiastical 
charities (q) ; to deal with offensive ditches and the like (r) ; to 
execute adoptive Acts when adopted by the parish meeting («) ; to 

(d) As to parochial charities and property held in trust for the parish, see 
title Ctiaiuties, Vol. IV., p. 261. 

M See p. 249, post, 

(/) See pp^. 260, 253, post, 

Ig) Local Government Act, 1891 (56 & 57 Viet. c. 73), s. 9 (I). The Lands 
Clauses Consolidation Acts (soe title Compulsory Purchase op liANB and 
Compensation, Vol. VL, pp. 12 etssq,, 167), except the provisions relating to the 
purchase of land otherwise than by agreement, apply, and also the Public Health 
Act, 1875 (38 & 39 Viet. c. 55), s. 178, relating to lands belonging to the Duchy 
of Lancaster (soe title Constitutional Law, Vol. VII., p. 221). Persons 
authorised to sell land may lease it to the council for a term not exceeding 
thirty-five years (Ijocal Government Act, 1894 (66 & 57 Viet. c. 73), s. 9 (13), 
applying, with adaptations, the Allotments Act, 1887 (50 & 51 Viet. c. 48), 
8. 3 (7) ). 

Ui) lAOcal Government Act, 1894 (56 & 57 Viet. c. 73), s. 8 (1). 

(t) Ibid,, 8. 9 (2)— (19); see title Compulsory Purchase of Land and 
Compensation, Vol. VI., pp. 167 et seq, 

(i) Local Government Act, 1894 (56 & 67 Viet. c. 73), s. 8 (1) (a). 

m Ibid,, e, 8 (1) (bi. 

(l) Ibid., 8. 8 n) (a). The powers exercisable are those of an urban 
authority under tlie Public Health Act, 1875 (38 & 39 Viet. c. 65), s. 164, and 
the Public Health Acts Amendment Act, 1890 (53 & 64 Viet. c. 69), s. 44. ^e 
title Open Spaces and Recreation Grounds. For further powers in respect 
of the same places, see as to the powers transferred from the churchwardens 
and overseers, pp. 246, 247, ante, 

(m) Local Government Act, 1894 (56 & 57 Viet, c, 73), s. 8 (1) (c), (4). See 
title Commons and Rights of Common. 

(n) Small Holdings and Allotments Act, 1908 (8 Edw. 7, c. 36), s. 34. 

(o) Local Government Act, 1894 (56 & 67 Viet. c. 73), ss. 8 (1) (g), 9(16), 13 
(1),(2); see title Highways, Streets, and Bridges, Vol. XVI., pp. 29, 183. 

(p) Local Government Act, 1894 (56 & 67 Viet. c. 73), s. 8 (1) (e). This does 
not relieve the district council of any obligation as to the supply of water 
(ibid., 6. 8(3)). Laud for the supply of water cannot be acquired except by 
agreement (tbid,, e, 9 (15) ; and see title Water Supply). A parish council 
has no right of action in its own name and without the Attorney-General to 
enforce the claim of the inhabitants to the use of natural water in the parish 
{Stoke Parish Council v. Price, [1899] 2 Ch. 277). 

iq ) liocal Government Act, 1894 (56 & 67 Viet c. 73), s. 8 (1) (i), (k). 

(r) /bid,, B. 8 (1) (0; and see title PuiiLic Health and Local Adminis- 
tration. 

(») Ijocal Government Act, 1894 (56 & 57 Viet. c. 73), s. 7 (7) ; and see 
p. 257, post* 



Part L— Local Government Areas and their Government. 


249 


complain or make representations as to unhealthy dwolling-^housea 
or obstructive buildings (0; and to complain to the county council 
of the neglect of the rural district council in matters of public lioalth, 
maintenance of highways, or protection of rights of way («). 

The parish council is entitled to receive notice from the rural 
district council before the latter enters into any contract for the 
sewering or water supply of a contributory place in the parish (/>), 
and may also apply to the Local Government Board to confer 
urban powers on the rural district council with respect to any parish 
or part of a parish (c). 

Other conferred powers relate to small holdings (d), allotments (e), 
isolation hospitals (/), and postal facilities (g). 

Powers which may be delegated by a rural district council to a 
parochial committee under the Public Health Acts may be delegated 
to a parish council (h). 

(vii.) Offi€er$» 

604. The overseers of the poor are essential officers of a parish, 
but beyond these the parish council may appoint one or more 
assistant overseers (i), a poor-rate collector, a treasurer, and a 
clerk (j). 

In all cases where powers and duties of an authority (other than 
justices) are transferred to a parish council, the existing officers of 
that authority become the officers of the council, and for this pur- 
pose the body appointing a surveyor of highways is deemed a 
highway authority, and any paid surveyor an officer of that 
body (k). 

All such officers hold office by the same tenure and upon the 
same terms and conditions as formerly, and whilst performing the 


(t) Local Government Act, 1894 (56 & 57 Viet. c. 73), s. 6 (2); soo 
p. 376, post, and title Public Health and Local Administiiation. 

(a) Local Government Act, 1894 (56 & 57 Viet. c. 73), bs. 16 (1), (21, 26 (4) ; 
see titles Public Health and Local Administiiation ; Highways, SritEETS, 
AND Bridges, Vol. XVI., pp. 150 et aeq ., 162. 

(b) Local Government Act, 1894 (56 & 57 Viet. c. 73), s. 16 (3) ; and see title 
Sewers and Drains. 

(r) Local Government Act, 1894 (56 & 57 Viet. o. 73), s. 25 (7). 

(<i) Small Holdings and Allotments Act, 1908 (8 Edw. 7, c. 36), s. 3 (2), (4) ; 
and see title Small Holdings and Small Dwellings. 

(c) Small Holdings and Allotments Act, 1908 (8 Edw. 7, o. 30), ss. 23 (1), 
50 (2) ; and see title Allotments, Vol. I., pp. 336 et seq , 

U) See title Public Health and Local Administration. 

I Saa fiflA DrvQ'i’ OinjTr'ir 

(4) Local Government Act, 1891 (56 & 67 Viet. c. 73). ss. 15, 17. As to 
delegation by a rural district council, see p. 331, poaL If a parochial com- 
mittee be formed consisting partly of members of the district council and partly 
of other persons, these other persons must be, or be selected from, the members 
of the parish council (Local Government Act, 1894 (56 & 57 Viet. c. 7^, s. 15). 

(»)/Wd., 6. 5 (1); and see, generally, titles Poor Law; Rates and 
Ratino. 

(i) Local Government Act, 1894 (56 A 57 Viet. c. 73), s. 17 (3), (6). 

(k) Ibid., 8. 81 ; and see title Highways, Streets, and Bridges, VoL XVI., 
p. 124. As to the meaning of the word “ existing,” see Local Government Act, 
1888 (51 & 52 Viet, c. 41), s. 100, applied by Local Government Act, 1894 
56 & 57 Viet 0. 73), s. 75 (1). 


1 . 

The Parish. 


Powers with 
regard to 
rural district 
council. 


Other con- 
ferred powers 

Delegation ot 
powers. 


Parochial 

oflicers. 



S60 


LocAt Government. 


fiRCT. 1, 

The Parish. 


Overseers. 


Clerk. 


Treasurer. 


Vesting of 

parish 

profiertjr. 


same duties they are to receive not less salary or remuneration 
than before (0* 

Where a parish is divided, any officer of the parish continues to 
hold office for each parish or district thereby formed, his salary 
being borne by those parishes or districts in proportion to their 
rateable value (m) at the commencement of the next financial 
year(n). 

505. The parish council must appoint overseers at its annual 
meeting, and, as soon as possible, must fill any casual vacancy 
occurring in the office, giving notice of such appointments to the 
board of guardians (o). 

The parish council may also appoint or revoke the appointment 
of an assistant overseer for its parish ( p). 

506. If at the time of the constitution of the parish council there 
is an existing vestry clerk (q) in the rural parish, he is to become 
the clerk of the parish council, even though there be an assistant 
overseer for the parish (r). In all other cases the parish council 
may appoint a clerk, but not a vestry clerk («) ; and the clerk may 
be one of the council acting without remuneration. Failing such 
appointmenii the assistant overseer, or one of the assistant over- 
seers, chosen by the council, is to be the clerk, and these duties are 
to be taken into account in determining his salary; and in the 
event of there being no assistant overseer, the council may appoint 
as its clerk a collector of poor rates or some other fit person with 
such remuneration as is thought proper (f). 

507. The parish council may also appoint one of its own number 
or some other person to be treasurer, but without remuneration, 
lie must give such security as may be required under the regulations 
of the county council (a). 

(viii.) Pariah Property and RiijhU. 

(a) In. General {b), 

608. The legal interest in all property formerly vested in the 
overseers or in the church\vardenB and overseers of a rural parish. 


{1) Local Ooverument Act, 1894 (56 & 57 Viet. c. 73), s. 81 (4). “Officer** 
meaus the holder of any place, situation, or eraployment (Local Government 
Act, 1888 (51 & 52 Viet. c. 41), s. 100, applied by the Local Government Act, 
1894 (56 & 57 Viet c. 73), s. 75 (1). 

(m) ** llateable value*’ means the rateable value stated in the valuation list in 
force, or, if there be no such list, in the lost poor rate (I^ocal Government Act, 
1894 (66 & 67 Viet c. 73), s. 76 (2)). 

(n) Ibid,, s. 81 (6). 

(o) Ibid,, 8. 6 (1). As to overseers, see, further, titles PooB Law ; Bates abd 
Batiko. 

(p) Local Government Act, 1894 (66 & 67 Viet. c. 73), s. 6 (1). 

Iq) Appointed under the Vestries Act, 1860 (13 & 14 Viet. c. 67). 

(r) Local Government Act, 1894 (56 dk 57 Viot 73), s. 81 (2). 

(«) Ibid., B. 17 (4). 

(0 iWd., 8. 17 (1)~(3)^ 

(a)Ihid.,M. 17 (6). 

(5} !Qie stt^ect of paro^al charities and of property held by trustees lor 
puDlio puoehial purposes is dealt with in title Cbaeitiss, Vol. lY., p. 263. 
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except proTOrty connected with the affairs of the Church (c), or held l 

for an ecclesiastical charity (d\ is vested in the parish council, The Parish, 
subject to all trusts and liabilities affecting the property (e). — 

The property referred to consisted of all buildings, lands, and 
hereditaments belonging to the parish which, for security, had been 
vested in the churchwardens and overseers and their successors (/) 
for and on behalf of the parish (g), or in the overseers where there 
were no churchwardens (/t). It included freehold and leasehold (i), 
but not copyhold (./), property, even though held before the Poor 
Reliwf Act, 1819 (A:), came into operation (f), provided that it 
belonged to the parish, that is property held for the general 
benefit of the parish, the profits of which were applied to the 
relief of the poor, or were applicable for any of the purposes for 
which church rates were levied, even though the property had been 
originally vested in trustees (m). But it did not include property 

(c) For the definition of ** affaii's of the Church,” see Local Government Act, 

1894 (o6 & 67 Viet. c. 73), s. 75 (2). 

(d) For the definition of “ ecclesiastical charity,” see ihid. ; titles Ciiaiiitiks, 

Vol. IV., p. 257, note («) ; Ecolesiastical Law, Vol. XI., pp. 355, note (c), 713. 

(e) Local Government Act, 1894 (56 & 57 Viet. c. 73), s. 5 (2) (c). As to the 
summary determination of questions relating to vesting, see ibid>, s. 70 (1). As 
to the general rules relating to transfer, see ibid., as. 67, 68. The Charitable 
Trusts Act, 1853 (16 & 17 Vict. c. 137), s. 48, requiiing the consent of a corpora- 
tion to an order under the Charitable Trusts Acts, 1853 — 1891, vesting the legal 
estate of charity lands in the Ofiicial Trustee, does not apply to property vested 
in tlie churchwardens and overseers by virtue of the roor Belief Act, 1819 
(59 Geo. 3, c. 12), and the consent of the parish council is not necessary, but 
its active powers of management are not aneoted (Local Government Act, 1894 
(50 & 57 Vict. c. 73), s. 52 (4) ; and see title Ouarities, Vol. IV., p. 280). 

(/) They were not thereby constituted a proper body corporate with all the 
legal incidents and restrictions belonging to a corporation by the common law. 

Thus, their assent and entry under a demise to them sufficed to vest the 
property in them on behalf of the parish without any acceptance by an instru- 
ment under the seal of the supposed corporation {Smith v. Adkim (1841), 8 
M. db W. 362) ; and any of the churchwardens or overseers might authorise u 
distress (see title Ecclesiastical Law, Vol. XI., pp. 131, 466). 

(g) Poor Relief Act, 1819 (59 Geo. 3, c. 12), s. 17 ; and see title Cuarities, 

Vol. IV., pp. 257, 258. 

(h) Poor Belief Act, 1819 (59 Geo. 3, c. 12), s. 35. 

(*) Doe d. Iloi}bs v. Ctickell (1836), 4 Atl. & ICl. 478 ; S. C., $ub nom. Doe d. Iliygt 
V. CiKkdl (1836), 6 Nev. & M. (k. b.) 179; Smith v. Adkins, supra; Qouldsumth 
V. Knights (1843), 11 M. & W. 3.37. 

(j) A.-C/. V. Lewin (1837), 8 Sim, 36(i ; He Paddington Charities (1837), 8 Sim. 

629 ; Dae d. Hailey v. Foster (1846), 3 h. 215. 

(A*) 59 Geo. 3, c, 12. 

(/) Deptford {Churchwardens) v. Sketcldry (1847), 8 Ci. 11. 39*1 ; Thte d. Jadecan 
V. Uiley (1830), 10 3i. & 0. 885; Dae d. Uolths v. tlocfceit, supra; Doe d. Diyys v. 

Cockell, SHirra; Doe d. Higgs v. Terry (1835), 4 Ad. & KI. 274. 

{m) Doe d. Jackson v. Hilty, siq/ra ; Ihte d. Higgs v. Terry, supra ; Doe d. IIold)s 
V. Cockell, supra; lM»e d. Higys v. Cockell, supra; Dcptftrd {t Churchwardens) y. 

Sketchley, supra ; Alderman v. Neaie (1839), 4 M. & W . 704 ; lie Hackney Charities, 

Ex parte Kicholls (1865), 34 L. J. (cfi.) 169, not afTected on the point on appeal, 

34 L. J. (cm.) 176, O. A. ; see Halgh v. JVest, 11893] 2 U. B. 19, G. A. A lease 
exet'.uted by churchwardens describing the demised tenement as parcel of the 
lauds of the parish ehuich and reserving payment of rent to them is prinnl facie 
evidence that tie land is parish property, even though the lease is expressed to 
be with the consent and approbation ol the vicar and the majority of the 
aldermen and burgesses, and of the inhabitants and pariahioners, and though 
the lease is indorsed with a memurandum expressing the consent of ceitam 
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of which the trustees were known (n), or where the objects of the 
trusts or the modes of relief were not general but special (o). 

509. The parish council has the powers, duties and liabilities 
formerly possessed by the overseers or by the churchwardens and 
overseers of holding and managing parish property generally, not 
being property relating to the affairs of the Church or held for an 
ecclesiastical charity (p) ; and it may also exercise the powers 
formerly exercised by the board of guardians over parish property (g), 
but the consent of the parish meeting is necessary (r), except in the 
case of a single parish having a separate board of guardians (s). 


subscribing parishioners {Doe d. IJiggs v. Cockell (1836), 6Nev. &M. (K. B.) 179; 
S. C., sub u(m. Doe d. HMs v. Gockell (1836), 4 Ad. & El. 478. 

(?*) Deptford {Churchwardens) v. Sketchley (1847), 8 Q. B. 394, overruling on 
this point Jtumball v. Munt (1846), 8 Q. B. 382, and apparently, by implication, 
overruling Ex jMrte Annesley (1836), 2 Y. & C. (ex.) 360 ; see also Doe d. Edney 
V. nnielt (1846), 7 a B. 976, 983. 

(o) Deptford {Churchwardens) v. Sketchley, supra ; e»g., a trust for the 
binaing of apprentices as well as for the relief of the poor and the repair 
of the church (d.-C?. v. Lewin (1837), 8 Sim. 366 ; Allason v. 5tor^(1838), 9 Ad. 
& El. 255) ; for purchasing bread for the poor of the parish {He Paadington 
Charities f 1837), 8 Sim. 629) ; for the relief of the most poor and needy people 
of good life and conversation {Allason v. Stark, supra), 

{p) Local Government Act, 1894 (56 & 57 Viet. c. 73), s. 6 (1) (c) (iii.) ; A.-G. 
ana SpaXding Rural Council v. Garner, [1907] 2 K. B. 480 (right of moperty in 
grass and herbage on an awarded road) ; Uaigh v. West, [1893] 2 Q.^. 19, 0. A. 
As to its power to discharge tithe rentcharge by giving land in lieu thereof, see 
the Tithe Act, 1839 (2 3 Viet. c. 62), s. 21 ; Tithe Act, 1840 (3 & 4 Viet. c. 15), 
8. 17 ; and, as to tithe generally, see title Ecclesiastical Law, Yol. XI., pp. 742 
tiseg. As to affairs of the Church and ecclesiastical charity, see notes (c), (d), 
n. 251, ante ; and title Charities, Vol. IV., pp. 263, 264. As to powers of sale, 
leasing, and exchange, see ibid,, pp. 222, 223, 230, 233 ; Local Government 
Act, 1894 (56 & 57 Vict. c. 73), s, 8 (2). As to powers with regard to allot- 
ment lauds, see title Allotments, Vm. L, pn. 336 et seq, ; and as to exhausted 
parish lands used for the supply of materials, see title Highways, Streets, 
AND Bridges, Vol. XVI,, pp. 108, 109. 

(7) Local Government Act, 1894 (56 & 57 Vict. c. 73), s. 6 (1) (d). The 
powers are those under the Union and Parish Pre^rty Act, 1835 (5 & 6 
\Vill. 4, c. 69), extended to copyhold lands by the Union and Parish Property 
Act, 1837 (7 Will. 4 & 1 Vict. c. 50), s. 2, and the Pari.sh Property and Debts Act, 
1842 (6 & 6 Vict. c. 18), s. 4. It must be property for the general benefit of the 
ratepayers, parishioners, or inhabitants [ibid., s. 2). The produce of sales is 
applied as directed by the Local Government Board, and laud taken in exchange 
is subject to the same trusts as the land exchanged (Union and Parish Property 
Act, 1835 (5 A 6 Will. 4, o. 69), s. 3). As to mode of conveyance, see ibid,, s. 6, 
and the Union and Parish Property Act, 1837 (7 Will. 4 & 1 Viet. c. 50), s. 4. 
The concurrence of the trustees in whom the legal estate is outstanding is not 
necessary (Parish Pix)i^rty and Parish Debts Act, 1842 (6 & 6 Vict, c. 18), s. 3). 
Copyhold lauds are included, and provision is made for enfranchisement (Union 
ana Parish I^uperty Act, 1837 (7 Will. 4 & 1 Vict. c. 50), ss. 2, 3). As to where 
several paiisbes are jointly interestcHl in the property, see the Parish Property 
and Parish Debts Act, 1842 (5 & 6 Vict c. 18), s. 3 ; Local Government Act, 
1894 (56 & 67 Vict c. 73). s. 52 (1). 

(r) Union and Parish Property Act, 1835 (6 & 6 Will, 4, c. 61^, s. 3 ; Parish 
Pii)]|^rty and Parish Debts Act. 1842 (5 & 6 Vict. c. 18), s. 2; Local Govern- 
ment Act, 1894 (66 & 57 Vict c. 73), s. 52 (1). 

fs) Poor J^w Act, 18tS9 (52 & 53 Vict. c. 56), s. 8. There are other powers of 
•ale of the guardians whion do not appear to be transferred, namely, under the 
Baths and Washhouses Acts, 1846 — 1882 (see p. 257, post, and title Public 
H tALTB AND 1 a>cal Administration) ; the Publio libraries Act, 1S9S 
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510. Buildings, or land for buildings, to be used for the purpose 
of parish business may be provided or acquired by the parish 
council (t). 

511 Land no longer required or nofc suitable for parish purposes, 
may, with the consent of the Local Government Board, be sold, let, 
or exchanged (w). 

512. Fire engines and fire apparatus for the parish, and a proper 
place for keeping them, may be provided (r). The parish council 
may also agree with the council of a neighbouring borough or district 
for the use of its fire engines, apparatus, and men (a). 

(b) Parish Documents and Books, 

513. Minute books must be provided by the parish council (b) 
for its use, and it may provide proper depositories for all parochial 
books and papers, which are not otherwise provided for by 
law (c). Parochial electors may inspect them free of charge and take 
extracts (d). 

All documents required by Acts or Standing Orders of Parlia- 
ment to be deposited with the parish clerk of a rural parish 
must be deposited with the clerk of the parish council, or, if there 
be none, wuth the chairman, and the same rights of inspecting and 


(66 & 66 Viet. c. 53) (see title Public Health and Local Ai>mini8T1iation) ; 
the School Sites Acts (see title Education, Vol. XIT., p. 118); the Literary 
and Scientific Institutions Act, 1864 (17 & 18 Viet. c. 112) (see litlo 
Literary and Scientific Institutions, pp. 195, et seq., anif). As to the 
Burial Acts, 1862—1885, see p. 267, jmt, and title Burial and Cremation, 
Vol. III., p. 497. 

(^) Local .Qovernment Act, 1894 (56 & 57 Viet. c. 73), s. 8(f0; and see 
Parochial OflBces Act, 1861 (24 & 25 Viet. c. 126), s, 1 ; Local Government 
Act, 1894 (56 & 67 Viet. c. 73), s. 6 (1) (c) (ii.), as to parishes with a population 
exceeding 4,000. As to power to provide a parish room in parishes with over 
2,000 inhabitants, see ihid. 

(u) Local Government Act, 1894 (56 & 67 Viet. c. 73), s. 9 (13) ; Small Hold- 
ings and Allotments Act, 1908 (8 Edw. 7, c. 36), s. 32 (1)— (3), the latter taking 
the place of the Allotments Act, 1887 (50 & 51 Viet. c. 48), s. 11, which it 
repeals; see title Allotments, Vol. I., p. 353. As to the application of the 
proceeds of sale or exchange, and as to the incorporation of the provisions of 
the Lands Clauses Consolidation Act, 1845 (8 & 9 Viet, c, 18), ss. 128 — 132, 
relating to the right of pre-emption of superfluous lands, see title Small 
Holdings and Small Dwellings. 

(v) Poor Law Amendment Act, 1867 (30 & 31 Viet. c. 106), s. 29. This power 
is transferred by the Local Government Act, 1894 (66 & 67 Viet. c. 73), s. 6 (1) 
(c) (ii.). Similar provision may be made under the Lighting and Watching Act, 
1833 (3 & 4 Will. 4, c. 90), s. 44, if and when adopted by a parish meeting (see 
title Gas, Vol. XV., p. 308), for a parish or part of a parish (see Lighting and 
Watching Act, 1833 (3 & 4 Will. 4, c. 90), ss. 4, 73). 

(a) Parish Fire-engines Act, 1898 (61 & 62 Vict. c. 138), e. (1); see title 
Public Health and Local Administration. 

(5) Vestries Act, 1818 (68 Geo. 3, c. 69), s. 2. This is one of the duties 

transferred by the Local Government Act, 1894 (56 & 67 Vict. c. 73), s. 6 (1) 

Rees Act, 1861 (24 & 23 Vict. c, 125), s. 1. This is also a 

(lA>cal Govemm<?nt Act, 1894 (56 & 57 Vict, c. 73), s. 6 (1) 


(c) (u.b 
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of taking copies of, or extracts from, such documents remain as 
prior to 1894 (e). 

Documents directed by law to be kept with the public books, 
writings and papers of the parish (/), and all other public books, 
writings and papers of the parish, except registers of baptism, 
marriages, and burials, or relating to the affairs of the Church or to 
ecclesiastical charities ^), remain in the same custody as before 
1894, or may be deposited in such custody as the parish council 
may determine (h). But the incumbents and churchwardens on the 
one side and the parish council on the other have mutual rights of 
reasonable access to the documents in the hands of the others, and 
any difference as to custody or access is to be settled by the county 
council (i). 

The county council has power to inquire into the manner in 
which documents under the control of the parish council are kept, 
and to make orders relating thereto (/r), and an order grouping 
parishes must provide for the custody of documents in each 
parish (/). 

Suij-Skot. 6, — The rarUh Mecth^g, 

(i.) Constitution, 

(a) In General, 

614. The parish meeting consists of the parochial electors (m) of 
the parish or ward and no others (n). 

(b) Where there is no Parish VowtciL 

515. Whore there is no parish council the chairman of the parish 
meeting and the overseers are a body corporate by the name of the 
chairman and overseers of the parish. They have perpetual succes- 
sion, and may hold land for the purposes of the parish without 
licence in mortmain. They act under the directions of the parish 


(c) Local Qoveriuaont Act, 1894 (o(i & 57 Viet. c. 78), s. 17 (7). Documents 
oro r^uired to be so deposited under the Stiiuding Orders of Parliament relating 
to private Hills (see title Pauuamknt) ; the Railways Clauses Consolidation 
Act, 1845 (8 & 9 Viet. c. 20), ss. 8. 9 ; Tramways Act, 1870 (33 & 34 Viet. c. 78), 
«. 0. By the Parliamentary Documents Deposit Act, 1837 (7 Will. 4 & 1 Viet. 
0. 83b provision is made for the deposit of documeuts under Standing Orders, 
and tor inspecting and copying them, or taking extracts therefrom. 

(/) liJIee the Vestries Act, ISIS (58 Geo. 3, c. 09), a. 0 ; Ijocal Government Act, 
1894 (56 & 57 Viot. c. 73), es. 6 (1) (a), 75 (2). 

(9) uoU)S (r), (if), p. 251. ante, 

(A) As to “ proper custody for the purmiso of evidence, soe t»Ue Evidence, 
Vol. XIII,, pp. 512 W 

(f) lAOcal wvemment Act, 1891 (56 & 57 Viet c. 73), s. 17 (8); see Lewis v. 
Poofo, [1898] I Q. B. 164. 

(A) Local OovornmtMit Act, 1894 (56 & 57 Viet. 0. 73), ss. 17 (9), 40. 

(/) IM,, s. 38 (3). 

(w) Bee title Ki.KcnoNS, Vol. XII., pp. 191, 192, 246; and see ibid,, p, 202, 
note (j^. 

(w) Local GuvenUuent Act, 1.S94 (.56 it 57 Viet. c. 73), ss. 2 (I), 49 (a). 
All provisions with respect to a paiish ineetiug fur the whole of a parish apply 
as if the waid or part were the whole pan^ Ooveruinent Act, 1991 

f56 A 57 Viet. c. 73\ a, 49 (b) ). 
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meeting, and these acts are executed under the hands and seals, 

when necessary, of the chairman atid overseers (o). The Parish. 

516. The chairman must be elected for each year at the annual Obairman. 
assembly ( p), or at a poll consequent thereon, which poll may be 
demanded at the meeting by a single parochial elector (q). 

Qualifications for the chairmanship are not expressly defined by 
statute, but it is implied that he must be a parochial elector (r). 

Further, the statutory provisions defining the disqualification of the 
chairman of other bodies («) are not extended to the chairmanship 
of the parish meeting, and whilst it is expressly provided that neither 
sex nor marriage disqualifies for certain oflSces, the chairmanship of 
the parish meeting is not one of them (/). 

The retiring chairman is eligible for re-election (a). The chair- 
man may resign office by giving notice in writing to the parish 
meeting (i^). A casual vacancy in the office is to be filled by the 
parish meeting, and the person elected retires from the office at the 
next annual meeting (c). 

617. The meeting is usually held in some suitable public room, Place of 
vested in the parish council or in the chairman of the parish meeting, 
meeting and the overseers, which can be used free of charge, but 
failing this the parochial electors have the right to use a school- 
house or other suitable room maintained out of any local rate (d). 

The meeting cannot be held on premises licensed for the sale of 
intoxicating liquors, unless there is no other suitable room available 
either free or at a reasonable cost (e). • 

618. The proceedings must not commence before 6 o’clock in the Proceedings 
evening (/) ; and public notice of the meeting must be given (/;). meeting. 

Questions are decided by a majority of those present and voting, 
and the announcement by the chairman of his decision as to the 
result is final, unless a poll is demanded before the conclusion of the 
meeting [h). 


(o) Local Gk>verament Act, 1894 (56 & 57 Viet. c. 7^]), s. 19(C); and seep. 250, 
post, and title Charities, VoL IV., pp. 137, 258. 

(p) liocal Government Act, 1894 (56 & 57 Viet c. 73), s. 19 (1). As to the 
annual assembly, see p. 256, post, 

{q) liOcal Government Act, 1894 (56 & 67 Viet. c. 73), s. 2 (7), Sched. I., 
Part 1 (7) ; and as to polls, see p. 260, post, 

(r) Tnus, the Local Government Act, 1894 (66 & 57 Viet. c. 73), s. 19 (11), 
refers to the acts of the parish meeting being signified by the ** chairman 
presiding at the meeting and two other parochial electors/’ 

(«) Ibid., 8. 46. 

{Q The Qualification of Women (County and Borough Councils) Act, 1907 
(7 &w. 7, c. 33), does not apply to this office. 

(o) Local Government Act. 1894 (56 & 57 Viet. c. 73), s. 47 (2). 
h) Ibid., B. 47 (3). 

(c) Ibid., B. 47 (4). 

(a) Ibid., 8. 4. 

(e) Ibid., 8. 61. 

{/) Ibid., B. 2 (3). 

(a) As to time, form, contents, and publication of the notice, see ibid., 
s. 2 (7), Sched. L, Part 1 (2), (3), and ibid., s. 51. 

(h) Ibid., s, 2 (7), Sched. 1., Part 1 (5), (6). As to polls, see p. 260, 
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Every parochial elector has one vote on any one question, and in 
case of an election he has one vote for each of any number of 
persons not exceeding the number to be elected (?). 

The chairman has a second or casting vote when the voting is 
equal (k). 

619. Minutes must be kept, and should be signed at the same or 
the next meeting by the chairman thereof. When so signed they are 
receivable in evidence without proof, and the regularity of the 
meetings referred to and the qualification of the members thereat 
are presumed until the contrary is proved (Z). 

520. In parishes where there is no parish council there must be 
at least two meetings in the year (771). The first of these must be held 
between the Ist March and the Ist April inclusive, and is called the 
annual assembly (n). Other meetings may be convened at any time 
by the chairman or any six parochial electors ( 0 ). The days, times, 
and places of the meetings are fixed by the chairman (p), subject to 
any statutory provisions (q). The parish meeting may regulate their 
own proceedings and business (r). 

621. Committees may be appointed by the parish meeting from 
among their own number. All acts of the committees must be 
submitted to the parish meeting for approval («). 

622. Any act of the parish meeting may be signified by an 
instrument executed at the meeting under the hands and seals (if 
ndbessary) of the chairman presiding at the meeting and two 
other parochial electors there present (Z), and any such instrument 
purporting to be so executed is deemed to have been duly executed 
until the contrary is proved (a). 

(c) Where there is a Parish Council, 

523. There must be at least one parish meeting in the year to be 
held between the 1st March and the Ist April inclusive (&}, and as 


(») T^ocal Government Act, 1894 (56 & 57 Viet. c. 73), a. 2 (2). 

(A) Ibid,, a. 2 (7), Sched. L, Part I (8). In the aosenoe etc. of the elected 
chairman, the meeting may appoint ita own chairman (ibid,, Sched, I., 
Part 1(10)). o . rr- 

1 1) Ibid,, a. 2 (7). Sched. I, Pait 3 (1—3). 
m) Ibid,, a. 19 (2). 

«) lAOcal Government Act, 1897 (60 & 61 Viet. 0 . 1). 

0 ) Local Government Act, 1894 (56 & 57 Viet c. 73), a. 45 (3). 

p) /5td., a. 45 (1), 

q) As to theae, aee p. 255, ante, 

r) Local Govemmpt Act, 1894 (56 ft 57 Viet. c. 73), a. 2 (7), Sched. L 
Part 3 (6). Aa to voting etc., aee p. 255, ante, and the text, supra, 

(#) Local Government Act, 1894 (56 ft 57 Viet, c, 73), a. 19 (3). Aa to the 
light to demand a poll on the appointment of a oommitt^ and on a resolution 
to approve its acta, aee note (h), p. 260, 

(t) Local Government Act, 1894 (56 ft 57 Viet. 0 . 73), a. 19 (U). 

(a) Ihid,f s. 2 (7). SdM. L, Part 3 (4). 

{hS Ihid,^ a. 2 (3), and Local Oovernment Act, 1897 (60 ft 61 Viet 
c. 1), aa. 2, 3. repealing the lAOcal Govemment Act, 1894 (56 ft 57 Viet, 
c. (73), Sched. 1., Part 1 (1). For the general rulea governing ao^ 
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the parish council is elected in every third year, dating from 1901 (c), 
the principal business of the annual assembly in such year is the 
election of the parish council, and the meeting must be held in such 
year on the date fixed by the Local Government Board for the 
election, which is generally the first Monday after the 10th March (d). 
At such meeting opportunity must be given for putting questions 
to, and receiving explanations from any candidates who may be 
present. Candidates may attend such meeting and speak, but they 
cannot vote unless they are parochial electors of the parish (e). 

The parish meeting may, if necessary, determine which of the 
retiring councillors shall fill vacancies not supplied by the 
election (/). 

524. Other meetings may be convened at any time by the chair- 
man of the parish council or any two parish councillors (^), and 
meetings must be held on such days, and at such times and places, as 
the parish council may fix, but subject to any statutory provisions {h). 

525. If the chairman of the parish council be present at the 
meeting, and is not then a candidate for election, he presides (i). 

526. Standing orders for the regulation of the proceedings of 
meetings may be made, varied, and revoked by the parish council (j), 

(ii.) Powers, Duties and Rifjhls. 

(a) Exclusive Powers of the Parish Meeting, 

627. In every rural parish the parish meeting has the ex- 
clusive power of adopting certain Acts (A), namely, the Lighting 
and Watching Act, 1838 {1 ) ; Baths and Washhouses Acts, 1840 — 
1882 (m) ; Burial Acts, 1852 — 1885 (n) ; Public Improvements Act, 
1860(o); Public Libraries Act, 1892 (p). 


meetings, see Local Government Act, 1894 (50 & 57 Viet. c. 70), Sched. I., 
Parts 1, 3. 

(c) See p. 242, ante. 

Id) See Order of Local Government Board, 14th January, 1901, art. 1, and 
Scn^. 1. 


(c) Local Government Act, 1894 (oO & 67 Viet. c. 73), s. 2 (7), Schod. I., 
Part 1 (9). 

(/) Ibid., 8 . 47 (1); and see p. 242, ante. 

{a) Local Government Act, 1894 (66 & 57 Viet. c. 73), s. 46 (3). 

(A) Ihii.t 8. 45(1). As to the holding of meetings, see, generally, pp. 244 
seq,. 254 et seq., ante. 

I f) Local Government Act, 1894 (56 & 57 Viet. c. 73), s. 45 (2). 
j) Ibid., 8. 2 (7), Sched. I, Part 3 (5). 

k) Ibid., 8. 7. Those Acts are referred to as the adoptive Acts {ibid.). 

/) 3 & 4 Will. 4, c. 90 J see title Gas, Vol. XV., p. 307. 
m) (1846) 9 & 10 Viet. c. 74; (1847) 10 & 11 Viet. c. 61 ; (1878) 41 & 42 
Viet. c. 14 ; (1882) 45 & 46 Viet. c. 30; see title Public Health and Local 
Advinisthation. 

(n) (1852) 15 & 16 Viet. c. 85; (1853) 16 & 17 Viet. c. 134; (1854) 17 & 18 
Viet. 0.87; (1855) 18 & 19 Viet. c. 128 ; (1857) 20 & 21 Viot. c. 35 ; (1867) 
20 & 21 Viet. e. 81 ; (1859) 22 Viet. e. 1 : (1860) 23 & 24 Viet. e. 64 ; \ im ) 
25 & 26 Viet c. 100 ; (1871) 34 & 35 Viet. c. 33 ; (1880) 43 & 44 Viet c. 41 ; 
(1881) 44 & 45 Viet. e. 2 ; (1885) 48 & 49 Viet. c. 21. See title Buhial and 
C aEKATION, Vol. m., pp. 460, 492. 

(o) 23 & 24 Viet. o. 30 ; see title Open Spaces and Reckeation Geounds. 
(p) 55 & 56 Viet c. 53 ; see title Public Ubaltu and Local AdminiB' 
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Wli6r6 a parish council is in existence, the consent of the parish 
meeting is required for the sale or exchange of land or buildings in 
the pansh vested in the parish council (q) ; the incurring of expenses 
or liabilities by the parish council involving a rate exceeding 
threepence in the pound for any local financial year, or a loan (r) ; 
the supporting or opposing of draft schemes for the administration 
of parochial charities («). 

The parish meeting exercises the powers or gives the consents {a) 
which were formerly exorcised or given by tlie owners and rate- 
payers of a parish or a majority of them under any of the Acts 
relating to the relief of the P^oor (/>), or under the School Sites 
Acts(c), or the Literary and Scientific Institutions Act, 1854((/), 
bo far as respects the dealing with parish property, the spending 
of money, or the raising of a rate (c). 

(1)) P(/wer8, Rights and Dittie$ whete there is no Purish CouncU 

528. Subject to the provisions of any grouping order (/) that may 
have been made, the parish meeting of a parish in which no parish 
council exists has such powers, rights, and duties as are trans- 
ferred to or are conferred or imposed upon it by statute (g), and 
such powers of a parish council as the county council may on the 
application of the parish meeting confer upon it (A). 

The powers and duties transferred or conferred by statute are : 
the powers, duties, and liabilities of the vestry, except such as relate 
to the affairs of the Church or to ecclesiastical cliarities (i), and such 
as are expressly transferred to any other authority (k) ; the power 
and duty of appointing overseers and notifying their appointment, 
and also the power of appointing and revoking the appointment of 
an assistant overseer (Z); the same power of appointing trustees 


(vj See p|). 2o0 et ante. 

M Sc3© p. 243, ante. 

1$) Locttl Ooveriiment Act, 1894 (60 A 67 Viet. c. 73), s. 14 (6). As to 
rondering annual accounts of parochial charities to the parish meeting, see 
ihif/., «. 14 (0); and title Chaiuties, Vol. IV., p. 273. 

(а) As to the county council requiring, by order, the consent of the paiish 
meeting of part of a parish to acts of the parish council in respect of ttiat part, 
SCO Local Goxernmeut Act, 1894 (66 & 67 Viet. c. 73), 8. 37, set out in title 
IIIJRIAL AND Cbemation, Vol. III., pj>. 495, 496. The order does not require 
submission to or confirmation by tho Local Government Board (Local Govern- 
mont Act, 1894 (66 & 66 Viet. c. 73), s. 40j. As to the apiioiiitinent of a 
committee to deal with a defined part of a pansh, see note (p), p. 246, ante. 

(б) So fnr as these deal with parish property, see pp. 243, 252, ante; and, 
generally, see title Pooh Law. 

(c) See, generally, title Education, Vol. XII., p. 117. 

(a) 17 A 18 Viet, a 112; see note (§), p. 262. ante, and, generally, aee title 
Ll l'ERAKY AND SCIENTIFIC INSTITUTIONS, pp. 195 et seq., ante. 

(f) liocal Government Act, 1894 (66 A 57 Viet. c. 73), s. 62 (1). 

(/) As to grouping orders, see p. 240, ante. 

(g) Local Government Act, 1894 (66 A 67 Viet. o. 73), s. 19 (4), (6), (7), (8). 
The trusteeship, management, or control of an elementary school is not affected 
by any of the provisions of the Act (ibid,, s. 66). 

(h) Ildd., 8. 19(10). Note that the county council can only grant powers 
which are oonfonM on a parish council by the Act. 

Ci) See notes (c), (d), p. 251, ante. 

(k) Local Qovemment Act, 1894 (56 A 57 Viet. o. 73), a. 19 (4). 

(i) Ibid,, s. 19 (5) ; and see pp. 249, 250, ante. 
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of a charity in the place of overseers or churchwardens as is 
possessed by a parish council (m) ; the same powers as are 
conferred on a parish council in respect of the stopping or diversion 
of a public right of way, or the declaring of a highway to be 
unnecessary and not repairable at the public expense, and of com- 
plaint to a county council of a default of a rural district council (n) ; 
the right to receive through their chairman notice of draft schemes 
relating to parochial charities (o). 

529. All powers and duties transferred from an authority to the 
parish meeting, and the adjustment of property and liabilities, are 
subject to the general provisions relating to such transfers (p), and 
the provisions relating to the determination of questions in dispute 
are also applicable (q). 

530. The legal interest in all property which would be vested in 
a parish council, if that existed (r), is vested in the body corporate 
of the chairman and overseers of the parish, subject to all trusts 
and liabilities affecting the same (s), and all persons concerned are 
required to make or concur in making such transfers as may be 
necessary (t). 

(c) Power » where there is a Parish Council. 

531. Where a parish council exists in a parish the province of 
the parish meeting is limited to discussing and passing resolutions 
on the affairs of the parish, and the exercise of such powers as are 
conferred exclusively upon all parish meetings (u). 

(iii.) Finance* 

532. The expenses of a parish meeting, including the taking of 
a poll, are payable out of the poor rate ; and the demand note must 
state in the form prescribed by the Local Government Board the 
proportion of the rate levied for such expenses (r). They are paid 
by the parish council where such exists, and in other cases, for the 
purpose of obtaining payment of such expenses, the chairman has 
the same powers as a board of guardians have for the purpose of 
obtaining contributions to their common fund (w). 


(m) Ix>cal Government Act, 1894 (56 & 57 Vict. c, 73), s. 19 (5); see p. 252, 
ante; title Charities, Yol. lY., p. 204; as to accounts of charitios, see also 
p. 261, post 

(n) Local Government Act, 1894 (56 & 57 Yict. c. 73), a 19 (8). As to these 
matters, see, respectively, p. 249, ante, and p. 375, post 

(o) Local Government Act, 1894 (56 & 57 Vict. c. 73), s. 14 (5) ; see also title 
CnARiTiES, YoL IV., p. 187. 

I p) Local Government Act, 1894 (56 & 57 Vict. c. 73), s. 67. 
q) Ibid., 8. 70. 
r) See p. 250, ante. 

e) Loesu Goverxunent Act, 1894 (56 & 57 Vict. c. 73), s. 19 (7). Questions 
relating to such vesting may be determined in the same way as in the case 
of a pfucish couucR {ibidi, s. 70 (1) ; and see note (e), p. 251, ante). 

(i) Local Government Act, 1894 (66 & 67 Vict. c. 73), s. 19 (7). 

(u) As to which see p. 257, ante. 

(v) Local Government Act, 1894 (36 & 57 Vict. c. 73), s. 11 (4), (5). 

(i^ Ibid., a 11 (^; see p. 242, ante. The form of precept is prescribed 
by Order of Local df^emmeut Board, lltb Febroaxy, 1895, No. 449. The 
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A rate levied for defraying the expenses of the parish meeting, 
inclading expenses under adoptive Acts (a), is limitea to a maximum 
of sixpence in the pound in any local financial year (?/). 

533. The accounts of receipts and payments of the parish meet- 
ing, their committees, and officers are to be made up yearly to 
the Slst March in the form prescribed by the Local Government 
Hoard (c), and are audited by a district auditor in the same way 
as the accounts of a parish council (d). 

Faroebial electors may at all reasonable times, without payment, 
inspect and take copies of, and extracts from, the accounts (e), 

(iv.) PoIU. 

634. Resolutions before a parish meeting may be subsequently 
submitted to a poll by ballot (/) of the whole electorate. In certain 
cases a poll may be demanded by any one parochial elector (g), but, 
except in these cases, a poll cannot be taken unless either the 
chairman assents, or, the poll is demanded at the meeting by at least 
five of the parochial electors (g) present or by a third of their number, 
whichever number is less (ft). 

Each parochial elector has one vote on any question at any poll 
and no more, or in case of an election, one vote for each of any 
number of persons not exceeding the number to be elected (i). 

The conduct of the poll is regulated by rules framed by the Local 
Government Board (j). 


demand note for any rale levied for the purpose must state in the form pre- 
scribed by the Local Government Board the proi>ortion of the rate levied for 
such expenses (Local Government Act, 1894 (56 & 57 Viet. o. 73), s. 11 (5)). 
As to rating, generally, see title Bates and Bating. 

(а) As to adoptive Acts, see p. 257, ante, 

(б) Local Government Act, 1894 (56 & 57 Vict. o. 73), s. 19 (9). Where a 
parish continues in pursuance of an order of the county council to maintain 
Its own highways, the highway expenses (u-e not to he deemed to be expenses of 
tbo parish meeting for this purpcise of limitation {ibid,, s. 82 (2) ). 

(c) Uid,, B. 58 (1); seep. 244, ante. For the prescribed foim, see Order of 
Local Government Board, 22nd Mairch, 1898. 

((f) Local Government Act, 1894 (56 & 57 Yici c. 73), s. 58 (2); and see 
p. 244, ante. 

i e) Local Government Act, 1894 (56 & 57 Vict. c. 73), s. 58 (4). 

/) Ibid,, 66. 2 (5). 48 (3). 

y) As to parochial electors, see title Elections, Vol. XXL, p. 191. 
h) l ocal Government Act, 1894 (56 & 57 Vict. c. 73), s. 2 (7), Sched. L, 
rui*t 1 (7). The matters upon which a single elector can demand a poll are: 
an ap])lication, representation, or complaint to a county or distiict council; 
the apnoiutment ox a chairman for the year or of a committee, or the delega- 
tion 01 any powers or duties to • committee, or the approval of the acts of 
a committee ; the appointment of an overseer ; the appointment or revocation 
of the appointment or dismissal of an assistant overseer or a parish officer; 
the appointment of trustees or beneficiaries of a charity; the adoption of 
adoptive Acts; the consent or refusal of consent to anything which cannot 
be done without consent ; the incurring of any expense or liability ; the place 
and time for the assemblj of the parish meeting ; any other prescribed nmtex 
(ibid.). 

(f) Local Government Act, 1894 (56 & 57 Vict o. 731, s. 2 As to the right 
to use ballot-boxes etc. for a poll, see ibid,, s. 48 (6), (S). As to expenses, see 
45tU,a.48r7),(8> 

(/} Ibid,, a. 48 (2), (8). The rules applicable are contained in U^e Penal) 
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For the purpose of the polling the chairman of the parish Sect. i. 
meeting at which the poll is demanded is the returning oflicer, The Parish, 
unless he is unwilling or unable to act, in which case he may 
appoint some other person to act (A;). officer. ® 

Sect. 2 . — The Fcs/ry. 

535. The vestry is now almost entirely an ecclesiastical institu- General 
tion (Z)> the civil powers of the vestry in rural parishes having been position, 
transferred to the rural district councils, and, in nearly all urban 
parishes, to the borough or urban district council, by order of the 
Local Government Board (m). Where there has not been such a 
transfer, the urban vestry has power to nominate and in many 
instances appoint and control the actions of the overseers and assistant 
overseers (u) ; to adopt and exercise powers under the Burial Acts, 

1852 — 1906 (o) ; to direct the custody of parish documents ( p) ; to 
consider the basis of the county rate (q ) ; to appoint a vestry 
clerk (r) ; to inspect accounts of charities (s) ; and to consent to the 
provision of parochial oflSces(a), or to provide them (h). 

Meetings (Polls) Order, 1804, which apply where there is no parish council, 
and the Parish Meetings (Polls) Order, 1895, Stat. R. & 0. llev., Vol. IX., Parish 
CWncil and Parish Meeting, England, pp. 1, 23, which apply where a parish 
council exists. For the puipose of these Oi*ders a parish which is situate in 
more than one administrative county is to be deemed to be wholly situate in 
the county containing the larger part of its population (Order, 1894, r. 17 ; 

Order, 1895, r. 18). If the poll be for pai*t of a parish, tho rules apply as if the 
part were a parish (Order, 1«95, r. 21) 

(A) Parish Meetings (Polls) Orders, 1894 and 1895, r. 1 (1), (2) ; compare 
note (n), p. 30G. 

(/) See title Ecclesiastical Law, Vol. XI.,pp. 452 etsetj.^ whore the various 
kinds of vostnes are described. 

(m) Umler liOcal Goyernmeut Act, 1894 (56 & 57 Viet. c. 73), ss. 33, 34. 

(n) See the Poor Relief Act, 1819 (59 Geo. 3, c. 12), s. 7 ; Poor Law Audit Act, 

1848 (11 & 12 Vict. c. 91), 8. 1 ; Union Assessment Committee Act, 1862 (25 & 

26 Vict. c. 103), 8. 32; Union Assessment Committee Amendment Act, 1861 
(27 & 28 Vict. c. 39), s. 7 ; Poor Bate Assessment and Collection Act, 1869 
(32 & 33 Vict. 0 . 41), ss. 3, 4 ; Poor Law Act, 1879 (42 & 43 Vict, c. 54), s. 17 ; 

General Order of Local Government Board, 8th September, 1903, ait. 3 (4) ; 
and see title Rates and Batixq. 

(o) See p. 267, ante , and title Bukial and Cbemation, Vol. III., pp. 445, 
note (n), 446, 450. 

(p) Vestries Act, 1818 (58 Geo. 3, c. 69), s. 6. 

(q) County Bates Act, 1852 (16 & 16 Yict. c. 81), s. 13; and see title Rates 
AND Rating, and p. 359, post , 

(r) If and when the Vestiies Act, 1850 (13 & 14 Vict. c. 57), is applied. As to 
the vestry clerk, see title Ecclesiastical Law, Vol. XL, p. 460. For a recent 
case dealing with the duties and p^ment of salary of the vestry clerk, see li, v. 

Daviu, Ex parte Peake (1911), 104 L. T. 778. 

(«) Charitable Trusts Amendment Act, 1855 (18 & 19 Vict, c. 124). s. 44 ; see 
title CnARiTiES, Vol. IV., p. 273. 

(a) In parishes with a population exceeding 4,000 (Parochial Offices Act, 18f31 
(24 A 25 Vict. a 124), s. 1). 

(5) When the Vestries Act, 1850 (13 & 14 Vict c, 57), sa. 4, 5, is applied. At 
to the annual list of pansh property to be kept at the clerk's office, see title 
Charities, Vol. IV., p. 245 ; Vestries Act, 1831 (1 & 2 Will. 4, c. 60), s. 39. 

The details to be entered in the list arc prescribed. 7'his movision is not 
affected by tho Local Qovernmout Act, 1894 (66 & 67 Vict o. 73). 
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Sect. 3. — The Urban District 
Sub -Sect. 1 . — The Urban Duirict Cvnncil, 

(i.) CoiisWulion, 

586. In 1894 all urban sanitary authorities (o) were renamed 

urban district councils/* and their districts urban districts,” 
except m the case of boroughs of which the styles and titles of the 
corporation and council remained unaffected (d). 

The term “ urban district council ” is a generic term, including 
the council of every kind of urban district, whether a borough or 
county borough or not (e), 

637. The chairman of an urban district council, other than a 
borough council (/), must be appointed at the annual meeting (< 7 ) 
to hold office for one year, and to be chairman at all meetings at 
\^hicll he is present (/i). The disqualifications of persons seeking 
office as urban district councillors apply equally to the office of 
chairman (?). 

A woman, married or unmarried, is eligible for the office provided 
that she is a councillor (A;). The chairman, unless a woman, or 
unless personally disqualified by statute, is cx officio a justice of the 
peace for the county in which the district is situate (/), but before 
acting he must take the necessary oaths, though these need not be 
repeated on his re-election on the expiration or other determination 
of a previous term {m), 

A council may appoint a vice-chairman (n). 


(c) Soo titlo Puiii .10 Health and I.ocal Ad.ministr,\tion. 

((/) Local Oovernmeut Act, lNy4 (60 & 67 Viet. c. 70), ss. 21 (1), 84 (1), 86 
(6) ; aiid see the Public Uealth Act, 1876 (08 & 09 Viet. c. 66), s. 6. to the 
effect of tbo Act on improvement commisHioners having har^ur powers, see 
the Local Qovorniiient Act, 1894 (66 & 67 Viet. c. 70), s. 65. Urban district 
councils may suo aud be sued in their corporate names (Public Health Act, 
1875 (38 & 09 Viet. c. 55), 8. 7V Th^ may change their names with the 
sanction of the county council (Local Government Act, 1894 (56 & 67 Viet, 
c. 73), 8. 55 (3), whicn practically euperseded the Public Uealth Act, 1875 
(38 & 39 Viet. c. 55), s. 311). Ae to transfers of stock on change of name, see 
the Local Government (Stock Transfer) Act, 1895 (68 & 59 Viet. c. 32). 

(<) Locol Government Act, 1894 (56 & 57 Viet. c. 73), s. 21 (3); see Kirkdale 
Burial Board v. Liverpool Corporation, [1904] 1 Oh. 829. In this section of the 
present title the word “ council ” is for the sake of brevity frequently used to 
denote “ urban district council.” 

(/) As to boroughs, see pp. 293 et Hq.,po$t, 

\g) See title IClections, VoL XII., p. 375. As to the appointment of a 
substitute, see ihuL ; Local Government Act, 1894 (56 A 57 Viet. c. 73},8. 59 (1). 

(5) Public Uealth Act, 1875 (38 A 39 Viet. c. 55), s. 199, Sched. I. (3), 
applied by Local Government Act, 1894 (56 A 57 Viot. 0 . 73), s. 59 (1). 

m Local Government Act, 1894 (56 A 57 Viet. c. 73), s. 46 ; see p. 263, post, 

{k) This is not expressly enactea, but it is recognised by the statute; see 
Local Government Act, 1894 (56 A 57 Viet. 0 . 73), s. 22. 

(/) As to justices of the peace, see title Maoistrxtxs, pp. 531 sf sm,, post. 

(m) Looal Government Act, 1894 (56 A 57 Viet* 0 . 73), s. 22 ; Qiairinen of 
1 )istrict Councils Act, 1896 (59 A 60 Viot. 0 . 2^, s. 1. 

(n) Xiocal Ckvemment Act, 1894 (56 A 57 Yict* c> 73), a. 59. (2); aee title 
£i 4 Sctiok 8 , Vol. XH., p. 376f 
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538* The councillors are such persons, being duly qualified (o), 
as are elected (p) as councillors by the parochial electors (q) of the 
parishes or wards in the urban district (r). 

A person who ceases to hold the oflSce of councillor is ro-eligible 
for the office, unless disqualified (s). 

A councillor may, by writing, resign his office, on payment of the 
fine provided for non-acceptance of office, and the council must 
forthwith declare the office vacant (t). Non-acceptance of office 
creates a casual vacancy («)• 

A casual vacancy in the office of councillor is filled by election 
held in accordance with the Order of the Local Government 
Board (a). The person elected holds office for the residue of the 
term of office of the person whose place he takes. 

(ii.) QnaJiJicai 10)13 and DisqunlifimimiB, 

639. In urban districts which are not boroughs there are no 
ex-officio or nominated members of the council (/>). A councillor 
must be a parochial elector (c) of a parish within the urban 
district, or must have resided during the whole of the preceding 
t%velve months in the district (d). Sex and marriage are not 
disqualifications (c). 


S See the text, infra ^ and p. 264, po3t 

) See title Elections, Vol. XII., pp. 361 d $eq. As to their term of office. 
Bee ibid,\ Local Government Act, 1894 (66 & 57 Viet. c. 73), r. 23 (6); District 
Councillors and Guardians (Term of Office) Act, 1900 (63 & 61 Vict. c. 16), 
a. 1(1). (2)). 

h) As to parochial electors, see title Elections, VoL XII., p. 191. 

(i ) Local Govoriimeiit Act, 1891 (66 & 67 Vict. c. 73), s. 23 (3). Tlieir number 
and the manner in which they were allotted amongst fho wards of the urban 
sanitary district remained unaltered in 1894, but their numhers and their 
apportionment amongst the wards (which wards may also bo altered) may be 
regulated and determined by the county council (Local Govorninont Act, 1888 
(51 & 52 Vict. c. 41), 8. 57 (1) (e) ; and see p. 377, post). 

(s) Urban District Councillors Election Older, lv^9S, r. 20 (1), and Sched, V., 
Stat. B. & O. Itev., Vol. IV., District Council, England, p. 8, adapting the 
Municipal Corporations Act, 1882 (45 & 46 Vict. o. 50 , s. 37, made applicable 
by the Liocal Ch.vernmont Act, 1894 (56 & 67 Vict. c. 73), s. 48 (i). As to dis- 
qualifications, see the text, pp. 261 it scg., post. 

(t) Urban District Councillors Election Older, 1898, r. 26 H), and Sched. V'., 
adapting the Municipal Corporations Act, 1882 (45 & 46 Vict. c. 50), s. 30, 
made applicable by the Local Government Act, 1894 (66 57 Vict. c. 73), 

8. 48 (4J. As to the fine on non-acceptance of office, see p. 204, pwt. 

(«) Urban District Councillors Election Order, 1898, r. 26 (1) and Sched. V., 
adapting the Muuici|>al Corporations Act, 1882 (46 & 46 Vict. c. 60), s. 40, made 
applicable by the Local Government Act, 1894 (66 & 57 Vict. c. 73), s. 48 (4). 
As to the course adopted when more than one casual vacancy is filled at the 
same election, and the time within which the election should be bold, see 
and title Elections, Vol. XII., p . 374. An election is not nece.ssary to fill a 
casual vacancy occurring within six months before the ordinary <lny of rotirement 
from the office in which the vacancy occurs, but it must be filled at the next 
ordinary election (Local Government Act, 1894 (56 & 57 Vict. c. 73), s. 48 (4) ). 
(a) &e title Elections, Vol. XII., p. 374. 

(6) Local Government Act, 1894 (56 A 67 Vi<*t. c. 73), s. 23 (1). 

(c) As to which see title Elections, Vol. XU,, p. 191, and compare p. 241, 
ante . 

(d) Local Goveniment Act, 1894 (56 A 67 Vict. c, 73), s. 23 (2). All other 
statutory enactments, whether in general, local, or personal Acts, are repealed 
(ibid.). As to wW constitutes residence, see title Elections, Vol, XU., 
p. 177, note (/). 

(e) Local Government Act, 1894 (56 A 57 Viet. c. 73), s. 23 (2). 
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St:oT. 1 

The Urban 
District. 

Acccpianoe 
of omce by 
qualified 
person. 

Elected 
person ennnot 
act iKjforc 
makirij; 
declaration. 


Penalty. 


DisqualiUcA- 
tioim under 
Local 

Oovernment 
Act, 1894. 


640. lilvery qualified person who has been elected, or been 
deemed to be re-elected, to the office of urban district councillor 
must, unless exempt as hereinafter stated, either accept the office 
by making and subscribing the statutory declaration within one 
month after notice of being so elected, or of being deemed to be 
re-elected, or pay the prescribed fine (/). 

A person elected or deemed to be elected as councillor must not 
act in the office, except in administering the declaration, until be 
has made and subscribed the prescribed declaration before two 
members of the council or the clerk to the council, or, in case of 
his absence from the United Kingdom, before a British consul, 
and such persons are authorised to receive the declaration. 

The penalty for acting without having made the declaration 
is a fine not exceeding £20 for each offence, recoverable by 
action (</). 

641. The following persons are disqualified from being elected or 
being members of, or chairmen of, parish or district councils {h ) : 
infants; aliens; those who within twelve months before their 
election or since election, including both the nomination and the 
poll (i), have received union or parochial relief (k) ; those who 
within five years before election or since election, including both 
the nomination and the poll (1), have been convicted either on 
indictment or summarily of any crime and been sentenced to 
imprisonment with hard labour without the option of a fine, or to 
any greater punishment, and have not received a free pardon; 
persons who within the said periods have been adjudged bankrupt, 
unless and until the adjudication is annulled or a discharge has 
lieen granted, with a certificate (w) that the bankruptcy was caused 
by misfortune without any misconduct on their part (?i), or have 
made a composition or arrangement with their creditors, unless 


(/) Urban District Councillors Election Oi*der, 1898, r. 26 (1), and Sched. V., 
o«laptinj 5 the Municipal Corporations Act, 1882(45 & 46 Viet. c. 60), s. 34, made 
applicable by the Local Govoriimont Act, 1894 (56 & 67 Viet. c. 73), s. 48 (4). 
I’onaltios aro imposed for non>accoptance ; see ibid. 

(•f) Urban District Councillors Election Order, 1898, r. 26 (1), and 
St liotl. V., adaptinj? the Municipal Corporations Act, 1882 (46 & 46 Viet, 
c. 60), Hs. 36, 41, 239, m ide applicable by the Ijocal Government Act, 1894 
(60 & 57 Viet, c, 73), s. 48 (4). If made before a British consul it must forth- 
with Ikj sent to the clerk of the council (Municipal Corporations Act, 1882 
(46 & 46 Viet. c. 60). For persons who are exempt from serving in the office, 
see Urban District Councillors Election Oixler, 1898, r. 26 (I ), and Sched. V., 
and the list on pp. 297, 298, poaL the notes thereto indicating how far they 
apply to the office of councillors. 

(A) Also applicable to boards of guardians (Local Government Act, 1894 (56 
&57 Viet. c. 73), 8.46 (1)). 

(») Local Government Act, 1894 (56 & 57 Viet. c. 73), s. 75. 

(^•) As to this, see title Ei.euiions, Vol. XIL, pp, 142 — 144. As to what 
constitutcM union or parochial relief, see nl.'^o l*oor Law Amendment Act, 1834 
(4 & 5 Will. 4, c. 76), 8.9, 56 — 58, 71 ; and see title Poor Law. 

(/) Local Government Act, 1804 (56 & 57 Viet, c. 73). s. 75 (2). 

(m) As to this, see title BANKuurxcY and Insolvency, Vol. II., pp. 90e< 
Compare the cases under the Municipal Corporations Act, 1882 (45 & 46 Vic\ 
c. 50} : and soe p. 307, post. 

(») Local Government Act, 1891 (56 dt 57 Viet, c. 73), a. 46 (1) (c), (4). 
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and until their debts have been paid in full (u), this latter provision Skot. s. 
including an administration order providing for the payment of The Urban 
less than the full amount of their debts under the statutory District, 
provisions (p) relating to small bankruptcies (9), and also deeds of 
arrangement (r) ; persons holding any paid office under the 
council («) ; persons concerned in any bargain or contract entered 
into with the council, or participating in the profit of any such bar- 
gain or contract or of any work done under the authority of the 
council (t), subject, however, to certain limitations (a). 

542. Acting or voting in the office during disqualification is an offence, 
offence punishable by fine on summary conviction (f>). Speaking at 

a meeting of the council, but without voting, renders the offender 
liable to the penalty (c), and the liability does not cease although 
the period in which his election may be challenged has expired (d). 

543. A vacancy is created by a councillor becoming disqualified Avoidance 
during his term of office, or by his absence from council meetings 

for more than six months consecutively, except in case of illness ti'oiTnmV'*' 
or for some reason approved by the council. Upon such event tiijscucc. 
the council must declare the office vacant, and signify the same by 
notice signed by three members and countersigned by the clerk, 
and noti&d as the council may direct (c). 


{o) Local Government Act, 1894 (56 & 57 Vict. c. 73), s. 40 (1) (c), (4); but 
see title Bankruptcy and Insolvency, VoL II., p. 209. 

(р) See title Bankruptcy and Insolvency,, vol. II., pi). 294—301. 

U) Bradjield v. Cheltenham Guardian 8t n906] 2 Ch. 371. 

(r) Under the Deeds of Arrangement Act, 1887 (50 & 61 Vict. c. 57) ; see 
C^/rrigan v. AUism (1900), 64 J. T. 678. 

(«) Local Government Act, 1894 (56 & 67 Vict. c. 73), s. 46(1) (d). But 
payment made to a medical practitioner under the Infectious Disease (Notifica- 
tion) Act, 1889 (52 & 53 Viet. c. 72), does not disqualify him (i5/d., s. 11); 
and see title Purlio Health and Local Administration. As to disquali- 
fication through being the paid clerk of a joint hospital cominitteo, soo 
Qreville- Smith v. Tomlin (1911), 101 L. T. 816. 

ft) Local Government Act, 1894 (56 & 57 Vict. c. 73), s. 46 (1) (e). 

\u) The disqualification by reason of being interesto 1 in bargains or contracts 
does not attach where the interest is only in the sale or loase of lands, or in 
loans of money to the council, or in any contract for the supply from land, of 
which the person is owner or occupier, of stone, gravel, or other materia Is fi.r 
making or repairing highways or oridges, or in the transport of materials for 
the repair of roads or bridges in his immediate neighbourhood ; or in any 
newspaper in which any advertisement relating to the affairs of the council i<i 
insertea; or in any contract with the council as a shareholder in any joint 
stock company, but in this last exception he may not vote at any meeting of 
the coimcil on any question in whicn the company is interested, except that in 
the case of a water company or other company established for the carrying on 
of works of a like public nature this prohibition may be dispensed with b^ 
the county council {ibid,, s. 46 (2) ). 

(5) Ibid,, 8. 46 (8;. As to proofings to be taken against persons filling and 
exerdsing municipal offices unlawfully, see Municipal Offices Act, 1710 (9 Ann. 
0 . 25), and title Crown Practice, Vol. X., pp. 135 et serp 

(с) Charlesworth v. Rudgard (1835). 4 L. J. (EX.) 89. 

id) De Souza v. Cobden, [1891] 1 Q. B, 687, C. A. 

(e) Local Government Act, 1894 ^6 & 57 Vict. c. 73), s. 46 (6), (7). This 
does not apply to boroughs {ibid.). The council ought not to vacate the office 
without giving the holder an opportanity of e.xplaiuing his absence; see 
Richardson v. Methley School Hoard, [1893] 8 Ch. 610; see also B, v. Ilunton, 
£x parte IJodgem (1911), 76 J. P. 335. 
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544. Disqualification for holding public oflSce, which includes 
the ofiSce of district councillor, is imposed by, or may be imposed 
under, certain statutes in the case of persons found guilty of corrupt 
practices and other offences against election law ( /). 

(in.) row€T$ and Diitie$, 

545. The urban district council within its district has the 
powers and duties of sanitary authoritjr (g) and highway authority {h\ 
and exercises such as were formerly in the hands of other persons 
under local Acts (i). The county council may also delegate certain 
powers to the urban district council {k), or appoint the latter as its 
agent in the transaction of administrative business in matters 
a&cting the urban district (Q, and may alter the area over which a 
council has jurisdiction (m). 

546. The urban district council has the powers, duties and 
liabilities of justices out of sessions in relation to the following 
matters when arising within a county district, namely ; the licensing 
of gang masters (n) and of dealers in game (o) ; the grant of pawn- 
brokers* certificates (p), and of licences for passage brokers and 
emigrant runners ( 5 ') ; the abolition of, and the alteration of davs 
for holding, fairs (r); the execution as the local authority of the 
Acts relating to petroleum («). 

547. The urban district council has also the powers, duties, and 
liabilities formerly exercised by and imposed upon quarter sessions 


(/) Corrupt and Illegal Practices Prevention Act, 1883 (46 & 47 Viet. c. 61), 
B8. 4, 6 (3), 38 (6), 43 (4) ; Muiucipal Elections (Corrupt and Illegal Practices) 
Act, 1884 (47 & 48 Viet. c. 70), ss. 2, 3, 8 (2), 23, 28 (4), 36, 36 ; Public Bodies 
CoiTupt Practices Act, 1889 (62 & 63 Viet. c. 69), s. 2. See, further, title 
Elections, Vol. XII., p. 624, and see title Ckiminal Law and Procedure, 
Vol. IX., pp. 481 ef 

((/) Including the power to make bj e-laws ; see title Public Health and 
Local Administration. The powers under the Public Health Acts are 
cumulative; see the Public Healtn Act, 1876 (38 & 39 Viet. c. 66), s. 341. 

(A) See title Highways, Streets, and BaiDOEs, Vol. XAH., p. 27. 

(t) Public Health Act, 1876 (38 & 39 Viet. c. 66), s. 10; except under Acts 
(or the conservancy of rivers (t/nd.) ; see title Wateiis and Watercouilses. 

(A:) Local Government Act, 1888 (61 & 52 Viet. c. 41), s. 28 (2). 

u) Local Government Act, 1894 (56 & 67 Viet. o. 73), s, 64. 

(wi) Local Ooveniment Act, 1888 (51 & 52 Viet c, 41), s. 57 ; and see p. 377, 
post 

(n) See title Aoriculture, Vol. I., p. 277. For the provisions I'elating to the 
effect of a transfer of ])owei*8 and duties by the Local Oovetnmeut Act, 1894 
(56 & 57 Viet c. 73), see s. 67. As to settling questions of transfer, see 
tbfd,, 8. 70. 

( 0 ) See title Game, Vol. XV., p. 265. 

I p) See title Pawns and I'ledqes. 

7) See title Shipping and Navigation. 
r) See title Markets and Fairs. 

$) Local Government Act, 1894 (66 & 67 Viet. c. 73)’, s. 27 (1). See title Public 
Health and Local Administration. The powers in respect of infant life 
wotection were taken out of this list and vested in the board of guardians by 
the Infant life Protection Act, 1897 (60 A 61 Viet. c. 57), s. 15, and S^edule, 
repoided and re>enacted by the Children Act, 1908 (8 Edw. 7, c. 67), s. 10; see 
title Infants and Children, Vol. XVII., p. 158. 
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in relation to the licensing of knackers’ yards within the county 
district 

548. The council also has, or may acquire, powers under statutes 
relating to a variety of matters dealing with the interests of its 
district and the inhabitants. These are discussed elsewhere (a). 

549. The Local Government Board has powers upon the applica- 
tion of the council, or any representative body within the district, 
to make an order conferring on the council or on such other 
representative body all or any of the following matters: the 
appointment of overseers and assistant overseers, the revoca- 
tion of the appointment of the latter, any powers, duties, or 
liabilities of overseers, and any powers, duties, or liabilities of a 
parish council ; and may apply the provisions of the Local Govern- 
ment Act, 1894(6), relating to these matters. The order may 
extend to the whole or to specified parts of the area of the district, 
and may make the necessary provisions for giving effect to it : it 
must make necessary provisions for preserving the existing interests 
of paid oflBicers. It cannot alter the incidence of any rate (c). 

If the order confers any of the powers relating to overseers, it or 
a subsequent order may confer on the council or representative 
body the powers of the vestry under the Poor Rate Assessment and 
Collection Act, 18G9 (d), relating to the rating of small tonoineiits (c). 

550. Where in the urban district (/), or part of it, an authority is 
constituted under any of the adoptive Acts (r/), the council may 
resolve that the powers, duties, property, debts and liabilities of that 
authority shall be transferred to the council as from the date 
specified in the resolution. Thereupon the transfer is effected and 
the council becomes the successor of that authority (/t), 

' An adoptive Act cannot be adopted for any part of the district 
without the approval of the council (/). 


(0 Local Government Act, 1894 (56 & 57 Viet c. 73}, s. 27 (2) ; seo title Punuo 
Health and Local Administration. Fees payaMo in respect of tho matters 
transferred from the justices and quarter sessions are payublo to the council 
(Local Government Act, 1894 (56 & 57 Viet. c. 73), s. 27 (3) ). 

(a) See for example list of cross references given on pp 233—236, 
rrnte. For many of those purposes the council is uutliorisod to purchaso or 
hire land, as to which see title Compulsory Purchase of Land and Com- 
pensation, Vol. VI., pp. 163 et aeq, 

{h) Local Government Act, 1894 (56 & 57 Viet. c. 73), s. 33 (1), (5). As to 
overseers, see p. 249, ante; and title Poor Law. As to powers of a parish council, 
see pp. 246, 248, ante, 

(c) Local Government Act, 1894 (56 & 57 Viet. c. 73), s. 33 (3), (4). The order 
may also make provi^ions for seeming proper representation on the body of 
trustees of charities s. 33 (2), (7) ), as to which see title Charities, Vol. IV., 
pp. 255 et Beg. 

0/) 32 & 33 Viet. c. 41, ss. 3, 4. 

(r) Local Government Act, 1894 (56 & 57 Viet. c. 73), s. 34 ; see title Bates 
and Ratino. 

(/*) The area of a county borough is an urban district within the meaning of 
this provision (Kitlcdale Burial Board v. Liverpool Corporation^ [1994] 1 Ch. 
829). 

{a) For these, see p. 257, ante. 

Ui\ Local Government Act, 1894 (56 & 57 Viet c. 73), s. 62 (1). 

(4) Ibid., s. 62 (2). 
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551. The council may, with the consent of the council of the 
adjoining district, execute and do in the adjoining district any works 
and things that it may do in its own district, on such terms as to 
payment and otherwise as the two councils may agree. ^ Contribu- 
tions so agreed to be paid are deemed to be expenses incurred by 
the council in the execution of works in its district (k). 

552. In the event of an urban district council, other than a 
borough council, being unable to act, either from failure to elect or 
otherwise, the county council may order elections to be held and may 
appoint persons to form the urban district council until an effective 
council is elected (Z). 

(iv.) Cuntrads, 

553. The contracts of an urban district council are, in 
general, governed by the law relating to the contracts of cor- 
porate bodies (vi), but special statutory requirements must bo 
observed when the council is entering into contracts, as it is 
empowered to do (a), necessary for the purpose of exercising its 
poNvers and performing its duties as an urban sanitary authority 
under the Public Health Acts (o). 

664. The statutory requirements under the Public Health Act, 
1875 (p), are the following: — 

If tho value or amount of the contract exceeds £50, the con- 
tract must bo in writing and sealed with the common seal of tho 
council (q). This is an imperative provision (r), and relief cannot bo 
obtained in equity on the ground of part performance or otherwise («); 
but the other contracting party need not also contract under seal (t). 

The contract to which tlie statutory requirements are applicable 
is such as is necessary for the execution of the powers and duties of 
the statutes (n), so that an agreement not under seal to compromise 
a dispute arising out of a contract under seal is enforceable (a), as 
also is a like agreement compromising an action (6). 

(A') Public lioulth Act, l87o {3H & 39 Viet. c. 55), s. 286. The right to 
exorcise the above power does not dispense with any conditions or requirements 
made by the statutory provision under which the works are being executed ^ones 
V. Conway and Culwyn Bay Joint IVater Supply Boards [1893] 2 Ch. 603, C. A., 
2 >fT Nonxii, J., at p. 609. 

(/) liOCjil Government Act, 1894 (56 & 57 Viet. c. 78), s. 59 (5); Local 
Govonunent (Elections) Act, 1896 (59 & CO Viet c. 1), which is still in operation. 

(m) S<e title Cokpokations, Vol. VIIL, pp. 379—386. 

M Public Uealth Act. 1875 (38 & 39 Viet c. 65). s. 173. 

(o) Jbid.t 8. 174. These requirements apply only to contracts made by an 
urban authority (ihid,)^ which includes borough councils. As to tiie Public 
Health Acts generally, see title Public Health and Local Administration. 

(p) 38&39 Viet a 55. 

( e) Ibid,t s. 174 (1). 

(r) Young Co. v. noyal Leamington Spa Cwrporofton (1883), 3 App. Oas. 517 ; 
Hunt V. Tlfw^ferfon Local Board (1878), 4 C, P. D. 48, C. A. ; see a&o Frend v. 
Bmvett (1861), 5 L. T. 73. 

U) Frend v. Dennett, supra, 

m Brooks, Jenkins Co, v. Torquay Corporation, [1902] 1 K. B. 601. 

(tt) That is, the Public Health Acts. Boe title 1*ublio Health and Local 
Administration. 

(a) Willicms v, Barmouth Urban District Council (1897), 77 L. T, 383, C. A. 

(h) A,^Q, v. QaskBl (1882), 22 Ch, W 537. As to compromise of a highway 
prosecution or indictment, see title lliouwAYS, Streets, and Bridqes, 
Vol. XVI., p. 145, 
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Further, the contract must be such that in the contemplation of the 3- 

parties its value or amount exceeds, or will exceed, the limit of £B0(c). The Urban 

Although it is essential that the contract itself should be sealed (d), District 
a contract which should be, but is not, under seal is not altogether EffecT^ 
void and becomes enforceable if ratified under seal (e). contract not 

The council is not obliged to set up non-compliance with the nnderscai. 
statutory provisions as a defence in an action brought upon it, 
but such defence if intended must be specially pleaded (/X For 
this reason the court may refuse to grant a certiorari to bring up 
and quash a resolution to pay for work which has been done under 
an unsealed contract {g\ and an action which is brought by a council 
to recover the expenses of paving private streets cannot be success- 
fully defended on the ground that the expenses were paid under a 
contract which ought to have been, but was not, under seal (h). 

555. The contract must specify the work, materials, matters, (ii.) Mattcn 
or things to be furnished, had, or done ; the price to be paid ; a time specl- 
limit ; and a penalty for not duly performing the contract (t). The 
provision as to the insertion of a penalty clause is directory and 

not obligatory, even if the whole of this provision is not merely 
directory (k). 

A contract under which the contractors are to be paid for their 
work of paving etc. streets when the authority has collected the 
contributions from the frontagers assumes that the authority will 
take all necessary steps for collecting such contributions, and it 
cannot escape payment on the ground that it is unable to collect 
the contributions owing to the statutory notices given by it being 
invalid (1). 

556. If the contract is for the execution of works, the council (tit) Enti. 
must obtain from its surveyor an estimate in writing of the 
probable expense of executing the work in a substantial nianm r, 

and of the annual expense of maintaining it ; and a report as to the 

(c) Eaton v. JUasktr (1881), 7 Q. B. D, 529, 0. A. ; Wood v. East Jfarn Urban 
District Council (1907), 71 J. P. 129, 0. A.; Spencer Whatley and Undirhill 
V. Southall •Norwood Urban District Council (1905), 69 J. P. 308. 

(d) See BozaonY, Altrincham Urban Diairkt Council (1903), 67 J. P. 397, C. A ; 

Tunoridge Wells Improiement Commissioners v. Southborough Local Board (1888), 

60 L. T. 172. 

(c) DrookSf Jenkins <fe Co, v. Torquay Corporation^ [1902] 1 K. B. 601 ; Melliss 
▼. Shirley Local Board (1885), H Q. B. D. 911, reversed on other grounds (188.v), 

16 Q. B. D. 446, C. A. See, ftirll.or, as to liability on contracts not under soul, 
title Buildinq Contracts, Engineers and ARcniTEcris, Vol. III., p. 288. 

if) 11. S. 0., Ord. 19, IT. 15, 20. 

(i/) 11. V. Noi'wich Corjnaation (1882), 46 J. P. 308. 

(A) Bournemouth Commissioners v. Watts (1884), 14 Q. B. D. 87 ; see also It. v, 

Brest (1850), 16 Q. B. 32. 

(♦) PubUo Health Act, 1875 (38 & 39 Viet. c. 55), s. 174 (2). 

(A) See Soothill Upjer Urban Council v. Wakefield Jiural CouncU, [1905] 2 
Ch. 516, 0. A* It bad previously l>een held by a Divisional Court ibat the 
absence of a penalty clause rendered the contract unenforceable by action 
British Insulated Wire Co, v. Prescott Urban District Council [1895] 2 Q. B. 463). 

On appeal no judgments were delivered, the Local Government Board baying 
intimated that they wonld sanction the payment {ibid.f p. 538). The decision 
must now be taken as overruled. 

(/) WoHhingUm v. Sudlow (1862), 2 B. and S. 508. As to the paving of street*, 

•ee title IIiouways. Sireets. and Butdoes. Vol. XVI., pp. 215 et teq. 
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V Taost advantageous ^ay of contracting,^ whether by contracting for 
The Urban the execution of the work, or for executing and also maintaining the 
District, same in repair during a term of years or otherwise ( 771 ). The pro- 
— vision is directory only, and the authority is liable under the 
contract, although there has been no estimate nor report (n) ; and 
where, on the completion of the work, it would not be maintained 
out of the rates or under the statute, no estimate nor report is neces- 
sary ( 0 ), Where, then, the work may be both executed and repaired 
under the statutory provisions, there should be an estimate and 
report on both execution and repair ; but where under such provisions 
the work may be only executed or only repaired, the estimate and 
report will extend only to the work which is within the statute (jp). 
(W.) Tender. 667. Tenders must be invited by public notice for the execution 
Contracts of any contract of the value or amount of £100 or upwards. 

ofAioosnd The notice must be at least a ten days* notice, expressing the 
nature and purpose of the contract, and the authority must require 
and take sufhcient security for its due performance (q). This pro- 
vision is also only directory, and has nothing to do with the 
contractor or the validity of his contract (7*). 

The security generally takes the form of a guarantee by sureties, 
and in this case the common la\v principles governing the rights of 
the surety apply (s). 

(f .) Effect of 55S. The contract, if duly and properly executed, is binding on 

contract. authority and its successors, and on all parties thereto and their 

executors, administrators, successors, and assigns ; but the authority 
may compound with any person for any sum it thinks proper in 
respect of any penalty arising from non-performance of the contract, 
whether the penalty is in the contract itself or in a bond (t). 

(m) PubUo Health Act, 1876 (38 & 39 Viet c. 00 ). s 174 (3). 

{n) Nowell v. Worcester Corporation (1864), 9 Kxch. 457 ; Cunningham ▼. 
WolrerhamjAon Local Board of IleaHh (1857), 7 B. & B. 107, 114. 

( 0 ) Cunningham v. Wolverhampton Local Board of HmHh^ supra, 

\p) Ihid,, atp. 114. 

( 9 ) PubUo Iloaltb Act, 1875 (38 & 39 Viet. c. 55), s. 174 (4). By submitting 
plans and estimates, the authority does not guarantee that the work can be 
executed according to suob plans and estimates {Thorn v. London Corporation 
(1876), I App. Oas. 120 ); and see title Building Contk acts. Engineers, and 
Architects, Vol. III., p. 302. As to the position of the contractor and the 
architect of the local authority under a contract, see ibid,, pp. 207, 211, 215, 
246, 256. 

(r) See Young & Co, v. Royal Leamington Spa CorperrUion (1883), 8 App. Cas. 
517, 528. 

(«) See titles Building Contracts, Engineers, and Architects, Vol. III., 
pp. 279 et seq, ; Guarantee, Vol. XV., pp. 478 et seg. The couits will not 
always enforce the term of the contract of an authority which requires disputes 
to be submitted to one of their own officers ; see Nuttall v. ManvhesUr Corpora- 
tion (1892). 8 T. L. R. 513 ; Fickthall v. Merthyr Tyd^l Local Bo >rd (1886). 
2 T. L. R. 806 ; and see Freeman (G.) <fc Sons v. Chester Rural Council^ [191 1] 
W. N. 64, C. A. (stay refused where contract provided that disputes should be 
referred to the engineer of the local authority); and titles Arbitration, 
Vol. I., p. 453 ; Building Contracts, Engineers, and Architects, Vol. ni., 
p. 287. 

(1) Public Health Act, 1876 (88 & 39 Viet. c. 65), s. 174 ( 6 ). As to when 
sums can be claimed as liquidated damages instead of penalties, see Law v. 
ReddUck Local Boards [1898J 1 B. 127, C. A. ; and see tiue Damages, VoL X., 
pp. 828 at stq. 
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(v.) CcfmpeMatifm. Sbct. 8. 

669. Under the Public Health Acts (w) the necessity for arbitra- The Urban 
tion may arise for the purpose of assessing compensation payable to a P«tnct, 
person (a) who has sustained damage in the execution by the council Under fuiiic 
of its statutory powers (6) ; or for the purpose of determining all health Acts, 
such matters as by the statutes are specially authorised or directed 
to be so determined (c). 

As a rule an action will not lie in respect of matters for \\hich 
compensation is awardable (d). 

The damage (c) in respect of which compensation is payable must Nature ot 
be such as would have been actionable but for the authority of the damage, 
statute (/). It must arise from the execution of the works {g), and 

tu) See, generally, title Public Health and Local Administration. 

(a) He must have been entitled to the property affected at the time of the 
execution of the works (Helmore v. East Ham Local Board (1893), IHmca, 

13th December, subsequently affirmed on appeal); or have the right to claim 
compensation duly assigned to him (Dawson v. Great Northern Rail. Co., [19051 
1 K. B. 260, 0. A.). ^ 

(b) Public Health Act, 1875 (38 & 39 Viet. c. 56), as, 181, 308; and see title 
Compulsory Purchase of Land and Compensation, Vol. VI., p. 163. 

Where imder similar provisions in a local Act costs were not mentioiicd, it 
was held that full compensation included the costs of the application to the 
justices Uludderefidd Corporatwn v. Shaw (1890), 54 J, P. 724). 

(c) Puolio Health Act, 1875 (38 & 39 Viet. c. 55), s. 179. For the referred 
matters, see ihid,, as. 22, 52, 61, 150, 155, 228, 328; and as to the procedure 
on arbitration, see ihvL, ss. 179, 180 ; Arbitration Act, 1889 (52 & 63 Viet, 
c. 49), 8. 24, and the following cases : Re Gifford and Bury Town Council (1888), 

20 Q. B. D. 368 ; Holdetvorih v. Barsham (1862), 2 B. & S. 480 ; $ub mmi, 

Holdeworth v. Wilson (1863), 4 B. & S. 1, Ex. Ch. ; Re Surbiton Urban District 
Council and Upjohn (1899), Times, 19th January ; Davis v. Witney Urban 
District Council (1899), 63 J. P. 279, 0. A.; Peake v. Finchley Lneal Board 
(1887), 57 L. T. 882; Re Barnett and Eccles Corporation (1901), 65 J. P. 757; 

Cowdell (1883), 62 L. J. (CH.) 246; Re Clark and Bath Corporation, [1884] 

W. N. 127 ; Chesterfidd Corporation and Brampton Local Board (1880), 50 J. P. 

824 ; Re Walker and Beckenham District Local Board (1884), 60 L. T. 207 ; Tunbridye 
Wdls Local Board v. Akroyd (1880), 5 Ex. D. 199, 0. A The arbitrators 
have no power to determine the question of liability ; that should be determined 
in an action on the award (Brierley Hill Local Board v. Pearsall (1884), 9 
App. Cas. 595) ; but they may determine the facts which show damage, e.g., the 
fact that meat which has been seized as unsound was sound, in a case where 
the proceedings before the justices were dismissed for want of form {WaUhaw 
V. Brighouse Corporation^ [1899] 2 Q. B. 286, C. A.^; and see title Food and 
Drugs, Vol. XV., p. 41. See also, generally, title Arbitration, Vol. I., 
pp. 437 et soq., 492. As to stamps, see ibid,, pp. 447, 470. 

(d) See cases cited in titles Acjtion, Vol. I., p. 8 ; Compulsory Purchase of 
Land and Compensation, Vol. VI., pp. Z\ et seq. As to when an action 
is the proper remedy, see ibid., pp. 32, 44; and, as to when an injunction 
may be oot ined instead of taking proceedings for compensation, see titles 
Compulsory Purc hase op Land and Compensation, VoL VI., p. 44 ; 
iN/uKonoN, Vol. XVn., p. 224. 

(e) As to damages generally, see title Damages, VoL X., pp. 301 si seq. 

If) Hall V. Bristol Corporation (1867), L. B. 2 C- P. 322 ; Rhodes v. Airedals 
Drainage Commissionere (1876), 1 0. P. D. 402, 0. A. ; Herring v. Metropolitan 
Board of Works (1865), 34 L. J. (M. 0.) 224 ; Cess/ord v. Dover Harh ur Boaidi 
(1898), Times, 2nd April ; Burgess v. Northwich Local Board (1880), 6 Q. B. D. 

264. As to the principle under the Lands Clauses Consolidation Acta, 

see title Compulsory i’urchasb op Land and Compensatioh, Vol. YL, , 
pp. 44 et seq., and the cases there cited. , 

(g) See Ces^ord v. Dover Harbour Board (1898), Times, 2nd April, per 
Wills, J. Mimy giving a notice of intention to execute work, e.g,, to lay a 
sewer tluKmgh privaw lands, acted upon by the claimant^ does not entitle mm 



373 


Local Goverkment. 


HSOT. 8. 

The Urban 
District. 


Character of 
damage. 


Compnlsory 

offieoi’8. 


not merely from their use after construction (h) ; and it must arise 
from the execution of the powers under the Public Health Acts(i), 
and not under other statutory or common law powers (y). It must, 
further, be the result of a lawful exercise of the statutory powers (y). 
and when it arises from something done by the council which it is 
not authorised to do, the remedy is by action and not by a claim for 
compensation (Z). 

The damage sustained need not be damage to land or an interest 
in land (m), but it includes any species of damage suffered by the 
execution of powers (n). Prospective or future, as well as present, 
damage may generally be included (o). 

Sub-Sect. 2.- OJ/jcera. 

(i.) Li General. 

660 . Urban district councils must appoint a medical officer of 
health (p), a surveyor, an inspector of nuisances (q), a clerk, and 
a treasurer, unless such an officer has been appointed under the 
powers of a local Act, in which case he may receive additional 
remuneration, and no second appointment need or can be made 
under the Public Health Acts (r). 

Beyond these officers the councils must appoint or employ such 
assistants, collectors, and other officers and servants as may be 
necessary for the proper execution of the Public Health Acts (s). 

to compensation for expenses so incurred ( />avw v. Witney Urban DUtrict Council 
(1899). 63 J. P. 279, 0. AA 

(/») But see Durrani v. arankaome Urban Cowncti,p897] 2 Oh. 291, 305, C. A., 
where it was assumed that compensation would be payable for the damage 
caused by the silting up of a stream by the discharge of sewers ; and see title 
Seweus and Brains. In Horton v, Culwyn Bay and Colwyn Urban Council, 
[19081 1 K. B. 327, C. A., the compensation claimed was for depreciation of 
land by reason of the contemplated user of a sewage pumping station and 
reservoir on land other than, but in proximity to, the claimant’s land, and it 
was held that the ci^mponsation was not awardable ; see, further, title Action, 
Vol. I., p. 14, and the cases there referred to 

(t) See generally title Public Health and Local Administbation, 

(.;) Burgess v. tiorthwivh Local Board (1880), 6 Q. B. D. 264 ; Itoberts v 
Falmouth Sanitary Authority (1888). 62 J. P. 7li. 

(/f) See Cm/ordv, Dover Harbour ^oard (1898), Times, 2nd April, per Wills, J. 

(l) Jt. Darlington Local Board of Health (1865), 6 B. & S. 662. 

(m) As is the case under the Lands Clauses Consolidation Acts ; see title 
COMPUI^ORY PURCnASB OF LaND AND COMPENSATION, Vol. VI., pp. 1 €t seq, 

(w) As to costs incurred in successfully resisting proceedings berore justices, 
see title Food and Drugs, Vol. XV., p. 41. As to damage sustained by 
altering the level of a street when executing paving works, see title Highways, 
Streets, and Bridges, Vol. XVI., p. 62 . 

(o) Uttley V. TtMimorden DislHct Local Board of Health (1874), 44 L. J. (c. P.) 
19 ; and see Colae Munivifuxlitg v. Summcrfield, [1893] A. C. 187, P. 0. ; 
Be Brewer and Hankins's Contract (1899), 80 L. T. 127, 0. A. 

( p) Districts may be united for the appointment of such officer ; see p. 276, 
post 

iq) See p. 277, nosf. 

(r) Public Health Act, 1876 (38 A 39 Viet. c. 66), s. 189. The treasurer must 
be a distinct person from the clerk {ibid,, s. 192). A banking association cannot 
be treasurer {Re West of England and South Wales Dutrict Bank, Ex parte 
Swansea Friendly Society (1879\ 11 Ch. D. 768), 

(«) Public Health Act, 1875 (38 & 39 Viet c. 66), a. 189. As to the freedom of 
officers from personal liability, see s. 265. As to the protection of public 
officers aoting as suck, see titles Limitation of Actions, p. 176, ante ; Pubuo 
Autboeitixs and Public Officres. 
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561 . Subject to the general principles of law regulating con- 
tracts (f), and to the special provisions affecting contracts above a 
certain value entered into by an urban authority under the Public 
Health Acts (?t), no particular form of appointment is necessary (a), 
but it should be recorded in the minutes. 

If the appointment be under seal, a 10s. impressed stamp is 
necessary (/>), but no stamp is otherwise required (c). 

562 . The duties and conduct of the medical officer of health and 
of those inspectors of nuisances whose salaries are partly paid by 
the county council (d), are regulated by orders of the Local Govern- 
ment Board (c). In the case of other officers and servants, the 
urban district council may make regulations, which do not require 
confirmation, to control their duties and conduct (/). 

563 . The salaries, wages, or allowances to be paid to officers and 
servants are in the discretion of the council (/;), except where any 
portion of the salary is payable out of moneys voted by Parlia- 
ment (/i). The council cannot grant gratuities out of rates (/). 

An action will lie by the officer against the council for arrears of 
remuneration, but the judgment, in the absence of goods on which 
to levy execution, is enforceable by mandamus to levy a rate, and 
not against the individual members of the council (A). 


{t) Sie titles CoNTUACT, YoL VII., pp. 327 et aeq. ; CouroiiATioxs, Vo). Vlll., 
pp. 382 et seq. See also Dyte ▼. St, Pancraa Board of Ottardiarta (1872), 27 L. T. 
342 ; Auatin v. Bethnal Qveen Guardians (1874), L, B. 9 0. P. 91. 


fu) See p. 268, ante. 


(a) See Smith v. Hirat (1870), 23 L. T. 60o ; Snit v. Clifton School Board 
(1884), 14 Q. 13. D. 600; B, v. BowrV, Ex parte Williams, [1899] 1 Q. B. 396; 
/?. V. Greene (1852), 17 Q. B. 793; Bobetis v. Drewitt (1864), 18 0. B. (n. s.) 48 ; 
Smart y. West Ilam Union Quardiaua 10 Exeb. 867. See further, as !•» 

medical officers of health, p. 275, 'post; and as to inspectors of nuisnnees, p. 277,po5f. 

S Stamp Act, 1891 (54 & 55 Viet. c. 39), ss. 1,2; and Sebed. I., “ Deed.” 
The stamp duties formerly charged by the Stump Act, 1870 (33 A- 34 Viit. 
c. 97), were abolished by the Customs and Inland Eevonue Act, 1875 (38 & 39 
Viet. c. 23), s. 14. 

(d) See pp. 276, 277, peat. 

(e) Order of Local Government Board, 23td March, 1891. See further, as to 
medical officers of health, note (1), p. 275, post ; and as to inspectors of nuisaucos, 
p. 277, poat, 

(/) Public Health Act, 1875 (38 & 39 Viet. c. 56), s. 189. 

(ff) Ibid, Salaries accrue from d.'iy to day and aio apportionnble (Apportion- 
ment Act, 1870 (33 & 34 Viet. c. 35), ss. 2, 5). 

(h) /.ft, in the case of medical officers of health and, sometimes, inspectors of 
nuisances, as to which see pp. 275, 277, post. As to extra remuneration,, 
see p. 274, poat, 

(i) See Ex parte Melliah (1863), 8 L. T. 47; but a payment for extra worlr 
beyond the contractual duties was held to be legal [R. v, Gloneeater Corporation 
(1859), 23 J. P. 709). For compensation for loss of office, see title Public 
Authobities and Public Officers. 

(A) There is no direct authoiity that such an action lies, but it is the infer- 
ence to be drawn from Kendall v. King (1856), 17 C, B. 483 ; Hall v. Taylor 
(1858), B. B. & E. 107; see also Bmh y, Beavan (1862), I H. & C. 5(K)^ 
Bash y. Martin (1863), 33 L. J..(jEX.) 17. Previous decisions had held that- 
under similar conditions the appointment of officer did not constitute a 
contract upon which an action for debt would lie for salary, the proper remedy 
being mandamus or an action on the case (Bagg. y, Vearae {1361), |l> C. B. 634 ; 
Addison y, Preslun Corporation (1852), 12 C. 2^ 1^8 ^ Sv^qx^ y.. Union 

Guardians (ltS55), lOExch. 867). 
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664. Officers and servants appointed under the Public Health 
*Act8 (1) are removable by the council at pleasure, except where the 
officer is paid in part out of moneys voted by Parliament (w). A 
resolution to dismiss an officer is not a resolution to rescind that 
by which he was appointed, so as to require the formalities of a 
bye-law relating to rescinding (n)« In exercising the i)ower of 
dismissal the council need not give any notice nor assign any 
reason (o). 

565. Such officers and servants cannot in any way be concerned 
or interested in any bargain or contract made with the authority 
appointing them for any of the purposes of the Public Health 
Acts (p). Such a prohibited contract is void (q), and payments 
under it are illegal (r). 

Certain contracts, subject to statutory c onditions being complied 
with, are excepted, namely, contracts made with the council for 
the sale, purchase, lease, or hire of any lands, rooms, or offices, and 
contracts made with the council by a joint stock company in which 
the officer is a shareholder (s). 

The above provisions do not exclude an officer from receiving 
remuneration for services beyond those which he was originally 
engaged to perform (0, provided the remuneration is of proper 
amount and character (a). 


(l) Public Health A<;t, 1875 (38 & 39 Viet. c. 65), a. 189. Aa to the effect 
of such a power, see IL v. Darlington School (Governors) (1844), 6 Q. B. 682, 
Ex. Ch. ; lie Teather and Poor Law Gomnmsioners (1850), 19 L. J. (li. c,) TO ; 
flagman v. Itngbi/ School (Governor/*) (1874), L, R. 18 Eq. 28; Ex parte lifenards 
(1878), 3 Q. B. D. 3GS. 

(m) See note (A), p. 273, a/de, 

(n) Ex parte Uichards^ suftra ; S. C., sub riom, R, v. Joties^ 42 J. P. 014, 
disaeiiting from R. v. Trr«o:Aam and Denbigh Roads (Trustees) (1836), 6 Ad. & El. 
681. 

(o) Wood V. East Ham U/han District Council (1907), 71 J. P. 129, 0. A. 

(p) Public Uealth Act, 1876 (38 & 39 Viot. c. 66), a. 193. For the peualtiea 
for Dreach, see ibvl. This provision applies to the oHicem of rural district 
councils. See, further, Public Bodies Coi rupt Practices Act, 1889 (62 & 63 Vict. 
0. 69), B. 1 (1), and title Criminal Law and Procedure, Vol. IX., pp. 483, 
note (g)y 484. The consent of the Attorney-Qeneral is necessary to proceedings 
for penalties (Public Health (Officers) Act, 1884 (47 & 48 Vict. c. 74), s. 2, which 
Act is to be construed (i6/d., s. 1) as one with the principal Act of 1876. It 
had formerly been held that such consent was not necessary, and that the 
penalty could be recovered by any person even though he was not a party 
aggrieved (Fletcher v. Hudson (1880), 6 Ex. D. 287, 0. A.). 

Melliss V. Shirley Local Board (1886), 16 Q. B. D. 446, 0. A. (where the 
o^ion was expressed that an interest in a contract which was acquired by the 
officer after the couti’uct had been made wo\ild not avoid the contract) ; see 
also aty of London Electric Lighting Co. v. London Corporation, [1903] A. 0. 
484. 

S Barton v. PiggoU (1874), L. B. 10 Q. B. 86. 

Public Health (Members and Officers) Act, 1886 (48 A 49 Viot. o. 63], s. % 
which Act is to be construed (ifnd,, s. I) as one with the principal Act of 1876. 
For oases jurevious to this statute, see Todd v. Robinson n884), 14 Q. B. D. 789, 
0. A. ; Burgess v. (Rark (1884), 14 Q. B. D. 786, C. A ; }VsdnssbuTy Local Boaro 
sf Health V. I^evenson (1863), 27 J. P. 741. 

^ /?. V. Brest (1860), 16 Q. B. 82 ; A. v. Qlourestsr Corporation (1869), 25 
J. P. 709 ; Edwards v. Salmon (1889), 28 Q. B. D. 631 , G. A 
(a) See WhiUhu v. Barley (1888), 21 Q. B. B. 164, 0. A. ; A v. Bamsgab 
Corporation (1669)» 23 Q. ». P, 66, 
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566. Oflacers and servants who will have the custody or control 
of money must give suflScient security for the faithful execution of 
their office or employment, and for duly accounting for such 
money (5). This is usually in the form of a bond, with two sure- 
ties (c) , which should be so drawn as to cover the tenure of office, 
including reappointments and changes (d), and any alterations in 
salary («), or in the character of the duties to be performed {/) by 
subsequent legislation {(j) or otherwise, so as to prevent the discharge 
of the sureties on the happening of such events (//). 

667. Officers and servants must give written account of all 
moneys received, and duly pay moneys in their hands to the 
treasurer. Eates must be paid over to the treasurer within seven 
days of receipt, and, it required, a list of defaulting ratepayers, 
with details, must be furnished (i). 

(iL) Medical Officer of Healths 

568. The appointment and terms of appointment of a medical 
officer of health depend upon whether he is to be paid entirely by 
the local authority or whether it is intended that one half of his 
salary should be paid by a contribution made by the county council 
under the Local Government Act, 1888 (A;). In the latter case it is 
necessary that the conditions contained in the orders of the Local 
Government Board should bo complied with (Z). 

569. The same person may, with the sanction of the Local 
Government Board, be appointed medical officer of health for two or 
more districts, by the respective authorities of those districts, and 
the mode of appointment, and the proportions in which the 


Cb) Public Health Act, 1876 (38 & 39 Viet. c. 63). s. 19-1. 

(c) For a form of bond, see Encyclopaedia of Forms and rreccHents, Vol. 
VI., p. 226; and as to the stamp required, see title Bonds, Vol. Ill, pp. 103, 
105; Stamp Act, 1891 (64 & 65 Vict. c. 89), Sched., ‘‘Bond.” The exemption 

f iven by the Public Health Act, 1848 (11 & 12 Vict. c. 03), s 151, was repealed 
y the Public Health Act, 1872 (36 & 30 Vict. c. 79) s. 42. 

(d) See Birmingham Corporation v. Wright (1861), 10 Q. B. 023; Worth v. 
Newton (1864), 10 Exch. 247 ; Oswald v. l)erwivk-vrwn~ Tweed Cor /Miration (1850), 
6 H. L. Gas. 856 ; and see title Guarantee, Vol. aV., pp. 495 et seq. 

{f) See Bam ford ▼. Ties (1849), 3 Exch. 380; Holland v. Lea (1854), 9 Exch. 
430 ; Franks y. Edwards (1852), 8 Exch. 214. 

(/) Mailing Union v. Graham (1870), Ti. R. 6 C. P. 201 ; see Pitrtsea Island 
Union Guardians v. Whillicr (1800), 2 E. & E. 755; SkUldi v. Fletcher (1807), 
L. R. 2 C. P. 409, 0. A. 

{p) Pyhus V. Oihh (1856), 6 E. & B. 902; Dartmouth Corporation v. Silly 
(1857), 7 E. & B. 97. 

(A) See title Guaiianteb, Vol. XV., p. 497. 

(») Public Health Act, 1875 (38 & 39 Vict. c. 65), s. 195. As to the pro- 
ceeoings for penalties against a defaulting officer, see t5/</., s. 196. The sureties 
are not discharged by such proceedings [ibid,). As to falsiOcatiou of accounts, 
see the Public Health Act, 1876 (38 & 39 Vict. c. 55), s. 196. As to the audit 
of officers* accounts, see pp. 284 et seq,, post, 

(k) 51 & 62 Vict. c. 41, s. 24 (2) (c), (3) ; as to which see pp. 276, 277, 362, post. 
(/) Local Government Act, 1888 (51 & 62 Vict. c. 41), a. 24 (2)(c), (3). ^ There 
*are several orders made by the Local Government Board dealing with the 
subject of medical officers of health, namely. Orders of 11th Novemljer, 1872 ; 
8th Mmh, 1880 ; 9th March, 1880 ; 23rd March, 1891 ; and see note (a) p. 276, 
post. 
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expenses of appointment and the salary and charges of the oflScer 
are to be borne, are determined by order of the Board (vi). 

During the illness or incapacity of the medical officer a deputy 
may be appointed and paid by the council, subject to the approval 
of the Board (n). 

570. In all cases a medical officer of health must be a legally 
qualified medical practitioner (o), and, except in cases where for 
special reasons the Local Government Board otherwise allows, he 
and his deputy (if any) must be legally qualified for the practice 
of medicine, surgery, and midwifery (p). A further qualification is 
requisite where the appointment is to be made for a district, or 
combination of districts, containing, according to the last census 
returns, 50,000 or more inhabitants, in which case the appointee 
must also be registered in the Medical Register as the holder of 
a diploma in sanitary science, public health, or State medicine (^), 
or must have been, daring tliree consecutive years preceding the 
year 1892, a medical officer of a district or combination of 
districts, with a population of not less than 20,000, or had been 
before 1888, for not less than three years, a medical officer or 
inspector of the Local Government Board (r). 

A district medical officer of a union may be appointed a medical 
officer of health, subject to the sanction of the Local Government 
Board and to such conditions as the Board may prescribe («). 

671. Where it is not intended that half of the officer’s salary should 
be paid out of the county grant, the apjiointment is made by the 
local authority, who may fix the remuneration ((), but the Local 
Government Board defines his duties by order (a),. Where it is so 
intended the appointment must be in accordance with the orders of 
the Board (a). 

A vacancy must be filled up forthwith, unless the council 
obtains the consent of the Board to make a temporar}^ appoint- 
ment (6) ; and during the incapacity of the officer appointed, a sub- 
stitute may be appointed temporarily, subject to the approval of 


(m) Public IJealth Act, 1875 (38 & 39 Viet. c. 65), 8. 191. 

(n) Jbi(L 

(o) Ibid. That is, ho must be duly registered under the Medical Acts, as to 
which 800 title Medicine and Puakmacy. 

(p) Local Government Act, 1888 (51 & 52 Viet. c. 41), s. 18 (1). This applies 
also to the appointment of a medical ofiicor of health for a combination of 
districts, urban or rural, or both {ibuL), 

(7) Under the Medical Act, 1886 (49 & 50 Viet. c. 48), s. 21. 

(r) liocal Government Act, 1888 (51 & 52 Viet. c. 41), s. 18 (2). 

(«) Public Iloalth Act, 1875 (38 & 39 Viet. 0. 55), s. 191. As to the appoint- 
ment of such oftlcers for united districts, see p. 291, po^t 

(0 Public Uealth Act, 1875 (38 & 39 Viet. c. 55), s, 189. 

See p. 277,p<«<. 

(o) The latest General Order is dated 23rd March, 1891 (Stat. E. & 0. Eov., 
Vol, IV., Bishict Council, England, pp. 86 d wj.), relating to urban appointments 
after the 25th March, 1891, and to reappointments which were originally mado 
under earlier orders, and which are still in operation (see note {l\ p. 275, aht*-). 
The General Order of 23rd March, 1891, contains minute provisions regulating 
the course of prooodure in the appointment (see arts. 

(h) Ibid., art 6. 
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the Board (c). Provision is made for appointment or reappoint- 
ment before the term has expired, either by resignation or notice 
for a future day, or by effluxion of time ((/). 

672. Where the salary is partly provided by county grant the 
tenure of office is fixed by the council, subject to the approval of 
the Local Government Board; but it is determined by death, 
resignation, removal by the council with the authority of the Board, 
or by the Board itself, or on proof of insanity to the satisfaction of 
the Board (e). 

The council may suspend the officer, reporting the cause thereof 
to the Board, and the Board may remove the suspension (/) ; and 
if the officer refuses to accept suggested alterations in his duties 
or salary, the council may, with the consent of the Board, but not 
oth'erwise, determine the office by six months’ notice in writing ((f). 

The officer must agree to give a month’s notice before resignation, 
or to forfeit an agreed sum by w’ay of liquidated damages (h). 

Where the salary is to be paid in part out of the county grant, 
such payment must bo approved by the Board. Further payment 
for extraordinary services may be made with the like approval (t). 

673. Besides the powers of his office, the medical officer of 
health may exercise those conferred on an inspector of nuisances 
by the Public Health Acts (/c). 

Tlio Local Government Board defines the duties of all the medical 
officers of health appointed by the urban district council ; and they 
are the same whether the officer is to be paid entirely by the 
council or not, except that in the latter case the officer must in 
addition report his appointment to the Board within seven days (/). 

Besides the defined duties the medical officer in any urban or 
rural district must send to the county council a copy of every 
periodical report which he sends to the Board (m), and give all 
necessary information to the county medical officer of health (n), 

(iii.) Inspector of Nuisances. 

674. The inspector of nuisances is another officer whose appoint- 
ment is compulsory (o), and towards whose salary contributions 


1 ) General Order, 23rd March, 1891, art. 9. 

'} Ibid., arts. 7, 8. 

) Ibid.t art. 10, 

Ibid., art. 11. 

) Ibid., art. 12. 

) Ibid., art. 13. 

I Ibid., ait. 14 ; see ibid., arts. 15—17, as to payments of salaries. 

) Public Health Act, 1875 (38 & 39 Viet. c. 55), s. 191 ; and see, further, Ihe 
text, infra, and title Public Health and Local Admikistration. 

(0 General Order, 23rd March, 1891, art 20. The duties are minutely 
det ned by ibid., arts. 18, 20. 

(m) Local Government Act, 1888 (51 A 52 Viet c. 41), s. 19 (1). The 
penalty for failure is the possible forfeiture of the contribution to his salary 
by the county council (ibid,). 

(n) Housing, Town Planning, etc. Act, 1909 (9 £dw. 7, o. 44), s. 69 (2). 
The penalty for not doinj; so is £l up to £10, recoverable by the county 
council on summary conviction (ibid., s. 69 (4)}. 

(o) Public llealih Act, 1875 (38 & 39 Yict c. 55), s. 189. He is one of the 
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may be made by county grant, provided that the conditions of the 
Local Government Board have been complied with(p). Where it 
is intended that his salary shall be in part so paid, the provisions 
relating to the appointment, duties, salary, and tenure of office of a 
medical officer of health apply (q). Wliere it is not so intended 
the council may arrange these matters as it thinks fit (?•). 

The same person may be both surveyor and inspector of 
nuisances (s) ; and an inspector of nuisances may be appointed for 
more than one district, subject to the same conditions and pro- 
visions as in the case of a like appointment of a medical officer of 
health (a). 

The duties of an inspector of nuisances, part of whose salary is 
repaid to the urban council by the county council, are defined by 
the Order of the Local Government Board (b). 

Sub-Sect. S.^Pt^Jcreiiinffs. 

(i.) 0/ iht Council, 

675. An urban district council which is not a borough council 
must bold an annual meeting as soon after the 15th April as 
possible, and other meetings at least once a month and at such 
other times as may be necessary (c). Meetings cannot be held in 
premises licensed for the sale of intoxicating liquor (d), so long as 
some other suitable room is available either free of charge or at a 
reasonable cost (e). 

If, as is usual, notice of a meeting is required, the absence of 
proper notice invalidates the proceedings (/), but, apart from 
regulations made by the council, notice of an adjourned meeting is 
not necessary (g), 

i persons authorised by statute to authcuticate documents by his signatuie 
(Publio Health Act, 1875 (38 & 39 Viet. c. 65), a. 26G). 

p) Local Govemmoiit Act, 1888 (61 & 62 Viet. c. 41), s. 24 (2) (c), (3). 

7) Public lieath Act, 1875 (38 & 39 Viet. c. 55). a. 191 ; and see p. 27G, ante, 
r) Public Health Act, 1875 (38 & 39 Viet. c. 56), s. 189 ; see p. 27(>, ante, 

8) Publio Health Act, 1875 (38 & 39 Viet. c. 56), s. 192. 
a) Ibid,t 8. 191 ; aee p. 276, ante, 
b) General Order, 23rd March, 1891, art 19. 

(f) Local Guvernment Act, 1894 (56 & 67 Viet. c. 73), a. 69 (1), applying 
the Public Health Act, 1876 (38 & 39 Viet. c. 65) a. 199, Sched. I. (11). In the 
case of the first meeting of a newly constituted council the i-eturning officer 
fixes the day and place {ihid.y Sched. 1. (12)), and the mcmbei’s tlicii elect a 
chairxnan for that meeting and a chairman to serve for a year at all meetings 
at whicli ho is present (t5id.). As to making regulations for meetings, see ibid., 
8. 199, Sched. I. (1); title Elecitoxs, Vol. Xll., p. 376. A regulation that a 
rosolution of the council cannot be altered or rescinded unless a certain specified 
notice ia given to the members, setting forth the proposed alteration or rescis- 
sion, is a usuil and proper regulation {^May(r v. Burden Local Board (1875), 
39 J. P. 437). As to whether a resolution to dismiss an olficer comes within 
such a regulation, see p. 274, ante. 

(d) As to such premises, see title Intoxicating Liquors, Vol. XVII 1., pp. 1 
et eeq. 

(«J Local Government Act, 1894 (56 & 67 Viet. c. 73), e. 61. Urban district 
councils must provide all offices necessa^for their business, and that of their 
officers and servants under the Public Health Acts (Public Health Act, 1876 
(38 & 39 Viet c. 65), s. 197). 

(/) See IkAemv* (1831), 7 Bing, 305. 

(7) See Kerr v. Wilkie (1S60), 6 Jur. (w. s.) 383, H. L. ; Wills v. Murray 
(1859), 4 £zch. 843. 



279 


Part I.- Local Government Areas and their Government. 

676. Seven members, or any less number provided it be a third of 
the total number of councillors, form a quorum, and without 
the necessary number business cannot be transacted {h ) ; but pro- 
ceedings are not invalidated by any vacancy or vacancies among 
the members or by any defect in the election of the council, or in 
the election, or selection, or qualification of the members (i). 

677. The chairman of the council presides at the meetings, but in 
his absence at the time appointed for holding the same the members 
present appoint one of their number to preside (k). The chairman 
18 not liable to an action for ruling a motion out of order unless he 
is guilty of malice (Z) ; but in the event of his refusing to put a 
resolution to the meeting an action will lie for an injunction against 
such refusal and for a mandamus to hold a meeting for the purpose 
of submitting the resolution (m). 

678. Questions are decided by a majority of votes of those present 
and voting (i/). The chairman has a second or casting vote in the 
event of the voting being equal (o). 

A record must be kept of members present at meetings, and of 
the manner of their voting on any question (p). Minutes must 
also be kept (q). 

Neither the public nor ratepayers have the right of attending the 
meetings of the council without its consent, express or implied (r). 
The admission of the Press is regulated by statute («). 

Meetings may be attended by inspectors of the Local Government 
Board when so directed by the Board (Z), but tin y cannot take 
active part in the proceedings. 

(ii.) 0/ the CommiUeti. 

679. An urban district council (w) may appoint committees, con- 
sisting either wholly or partly of its members. The committees 


(/>) Public Health Act, 1870 (38 & 39 Viet. c. 00), ScUetl. I. (2), 

(i) iOicZ., Sched. 1. (9); sec Neichaicn Local Hoard v. Newhaven School Bunid 
(1885), 30 Ch. D. 360, C. A. The fjjct that one of tlie members of the council is 
interested in the matter under discussion and npeak.s and uses his influence to 
induce the council to adopt his view does not invalidate the proceedings {Muriay 
V. Eveom Lo< al Uoard^ [1897] I Ch. 36). 

{k) Public Ueallh Act. 1«76 (38 & 39 Viet. c. 00), SMicd. I. (3), (5). 

il) Dreay v. Browne (1896), 41 Sol. Jo. 159. 

(m) See Pender v. Lmhinqion (1877), 6 Ch. I). 70. 

(n) PubUc Health Act, 1876 (38 & 39 Vict. c. 55), Scl.cd. I. (7). 

lit) Ibid,, Sched. I. (8). As to the chairman, see p. 262, untr, 

( p ) Public Health Act, 1875 (38 & 39 Vict. c. 65), Sched. I. (6). 

(?) IhuL, Sched. I. (10). As to the admissibility of minutes and orders 
etc. as evidence, see ibid, 

(r) Teriby Corpoiotion v. Mason ^ [1908] 1 Ch. 467, C. A. 

(s) Local Autnorities (Admission of the Press to Meetings) Act, 1908 (8 Edw. 
7, c. 43) ; see title PitESS and Pkintino. 

(0 Public Health Act, 1875 (38 & 39 Vict. c. 65), e. 206. An exception was 
made in the case of Oxford (lOtVi ), but this is now unnecessa^ ws Oxfoid is now 
a county borough. See note (a), p. 300 and p. 302, post. This provision was 
limited to urban authorities which were local ooards. .r . 

(«) This provision does not apply to borough councils (Local Oovemmsnt 
Act, 1894 (56 A 67 Viet. o. 73). s. 56 (4) ), as to which see p. 302, post. 
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cannot hold office beyond the next annual meeting of the council, 
and their acts must be submitted to the council for approval. 

If the committee be appointed for the purposes of the Public 
Health Acts(t*) or Highway Acts (a), the council may authorise 
the committee to institute any proceeding or do any act which 
the council might have instituted or done for that purpose 
other than the raising of a loan or the making of a rate or 
contract {h). 

The council may regulate the quorum, proceedings, place of 
meeting and area of jurisdiction of the committees, but subject 
thereto these matters may be arranged by the committees them- 
selves. The chairman at any committee meeting has a second or 
casting vote (c). 

Joint committees may be formed in conjunction with other 
councils for any purpose in respect of which the several councils 
are interested {(^), 

Scii-SKcrr. 4.— Finance. 

(i.) Expenses . 

680 . The expenses are generally payable out of the district fund 
and general district rate (e). 

fv) See, geiierully, title Public Health and Local Administration. 

( а ) See title IIionwAYS, Streets, and Bridges, Vol. XVI., p. 24. 

(б) Local Government Act, 1894 (56 & 57 Viet. c. 73), s. 56 (1). The corre- 
sponding provision in the Public Health Act, 1875 (38 & 39 Viet. c. 55), s. 200, 
is repealed as to urban authorities except borough councils (Local Government 
Act, 1894 (50 & 67 Viet, c. 73), s. 89, Sched. II.). As to committees under the 
Housing of the Working Classes Acts, see title Public Health and Local 
Administration. 

(c) Local Government Act, 1894 (56 & 57 Vitt. c, 73). b. 56 (3), Sched. I., 
Part 4. As to the right of such committee to use school rooms and other rooms, 
the expense of maintaining which is payable out of local rates, see ibid.^ s. 4 ; 
and see p. 244, ante. 

(d) Local Government Act, 1894 (56 & 57 Viet. c. 73), s. 67 (IJ, (4). As to the 
detection of powers and the costs and the term of office of the joint committee, 
see toid. For the pur|K)8es for which a joint committee may be appointed, 
see ss. 8, 26, 53 ; Public Health Act, 1875 (38 & 39 Vict. o. 55), ss. 28, 
01 ; and see p. 246, anU. See also Local GoTornmoot (Joint Committees) 
Act, 1897 (60 & 61 Vict. c. 40), and title Burial and Cremation, Vol. III., 
p. 499. 

(e) Public Health Act, 1875 (38 & 39 Vict. c. 55), s. 207 ; Public Health Acts 
Amendment Act, 1890 (53 & 54 Vict c. 59), s. 4. Exceptions are made where 
in a borough in 1875 sanitary exjienses were puj-able out of the borough fund 
or rate (Public Health Act, 1875 (38 & 39 Vict. c. 55), s. 207 ; see IFtdfio/f 
Overseers v. London and North Western Nail. Co. (1879), 4 App. Cas. 467); 
where like expenses in improvement districts were payable out of a general 
distiict lute leviable over the whole distiict (Public Health Act, 1875 (38 & 39 
Vict. c. 55), 6. 207) ; where in a borough some sanitary expenses were payable 
out of the borough fund or rate, and others were payable out of a rate or rates 
leviable throughout the whole district (t5td.) ; in all of which cases the 
expenses under the Public Health Acts are to be borne by the same fund or 
rate as formerly. As to the power of the Local Govoi nment Board to direct 
sanitary expenses to be payable as under the Public Health Act, 1875 
(38 A 39 Vict. c. 55), which wore not in 1875 payable aa such expenses under 
the previously existing Local Government Acts, see Public Health Act, 1875 
f38 A 39 Vict. c. 55), s. 2(i8, Sched. V., Part 1. As to highway expenses, see 

S.216, and title High WATS, Streets, and Bridges, Vol. XVI., p. 126; 
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The district fund is formed or supplied by the various sources of 
income of the urban district council. It is kept by the treasurer 
under a separate account called “ the district fund account,” and is 
applied by the council in its discretion for purposes legitimately 
charged upon it (/), 

The district rate is that levied to supplement the district fund 
when necessary. It is made by writing under seal, and may be 
prospective or retrospective, in the latter case being for the payment 
of charges O7), and expenses legally chargeable (//), which have been 
incurred at any time within six months before the making of the 
rate (i). The amount of the rate is not limited by the provisions of 
any local Act in force in the district (k). For the purpose of the 
assessment and levying of the rate the council may divide its 
district into parts (Z). 

Certain expenses incurred by the council are declared by statute 
to be, or to be deemed to be, private improvement expenses, 
whilst others may be declared to be such by the council under 


and as to private improvement expenses, see the text, infra. As to the general 
district rate, see title Rates and Rating. 

(/) Public Health Act, 1876 (38 & 39 Viet c. 66), s. 209. 

(</) Including judgments (72. v. Rather ham Local Board of Health (1858), 8 
E. & B. 906). 

(A) See Waddington v. London Union Ouardiane (1858), E, B. dk E. 370 ; IL v. 
Tr amove Drainage Board (1892), 30 L. R. Ir. 329. 

(t) Public Health Act, 1876 (38 & 39 Viet. c. 66), s. 210. As to the calcula- 
tion of the six months, see ibid,, and 72. v. Rotherham Local Board of Healthy 
iupra. The time limit has no application where the debt recoverable is made 
chargeable on the rates by statute (II arc2 v. Lowndes (1859), 1 E. & E. 940) ; see, 
further, title Rates and Rating. The coui’t will not j^ant a mandamus to 
levy a rate which would be retrospective in a case where it is unnecessary ( IVebb 
V. Herne Bay CommUsionere (1870), L. R. 6 Q. B. 642), or where the council 
has no power under the circumstances to levy such a rate (72. v. Bedlington 
Overseers (1884), 48 J. P. 486); nor will such mandamus be granted to enforce 
a j udgment obtained in an action which had been brought afW six months had 
ebipsed since the cause of action {Burl and v. KingsUm-upon-Hull Lineal Board 
of Health (1862), 3 B. & S. 271), unless, at least, the delay can be satisfactorily 
explained ([rorfAfn^2c7i V. Hulton (1866), L. R. 1 Q. B. 63; 72. v. Leigh Rural 
Council, [1898] 1 U. B. 836, 0. A. ; see also Swire v. Burley Loral Board of 
Health (1869), 33 L. T, (o. s.) 222). An application for a mandamus for the 
purpose of obtaining payment under an award, made within the six months, 
will be granted if made within six months from the date of the award {Rtngland 
V. Lowndes (1863), 16 0. B. (n. 8.) 173), If the delay of the plaintiff renders it 
necessary for the council to nave the protection of a mandamus before levying 
the rate, the costs of obtaining it will not as a rule be imposed on the council 
(72. V. BurUigh Board of Health (1859), 1 L. T. 92). 

{k) Public Health Act, 1876 (38 & 39 Viet. c. 65), s. 227. This saving is 
limited to a rate for the purposes of the Public Health Acts ; see St. Helens 
Corporation v. St. Helens Colliery Co. (1883), 48 J. P. 39; Hill v. Crediton 
Urban District CouncU (1899), 80 L. T. 861, C. A. ; Manly v. Young, [1896] 2 
I. B. 126, 0. A It does not affect exemptions under the local Act; see 
Bingley Urban District Council v. Midland Rail. Co. (1899), SOL. T. 725; Walton 
Commissiuners v. Wolford (1876), L. R. IG Q. 13. 180. 

(2) Public Health Act, 1876 (38 & 39 Viet. c. 55), s. 211 (4) ; see Dorling v. 
Kpsom Local Board of Health (1856), 6 E. & B. 471 ; Newport Cirporaiion v.Lang 
(1802), 67 J. P. 199 (as to their discretion in the matter) ; Mayer v. Burslern 
Local Board (1876), 89 J. P. 437 (as to the effect of a bye-law on a resolution 
to divide); Drydenv. Putney Overseers (ISl 6), 1 I*7x. D. 223 (the statute does 
not authorise putting private improvement expenses on the general rates). 
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statutory sanction ( 971 ), and so payable out of a private improvement 
rate (n), 

581 . The expenses of exercising its powers and duties under 
numerous statutes are made payable by the council as part of the 
gmeral expenses of its execution of the Public Health Acts(o). 

. (ii.) Borrowing Powers. 

682 . The only powers of borrowing possessed by an urban 
district council are those conferred by statute, and they must be 
exercised under the conditions and requirements of the statute, 
otherwise the loans effected are void (p). 

The Public Health Act, 1875(g), gives the council powers of 
borrowing or reborrowing for the purpose of defraying expenses 
incurred by it in the execution of the Public Health Acts (r), or 
for the purpose of discharging loans contracted under the Sanitary 
Acts («) or the Public Health Acts (t). The sanction of the Local 
Government Board is necessary (a). 


(m) See. e./z-i the Public Health Act, 1876 (38 & 39 Viet. c. 65), bs. 23, 36, 41, 62, 
150 ; Public Health Acts Amendment Act, 1890 (63 & 64 Viet. c. 69), s. 19 (2), 
when adopted ; Public Health (Water) Act, 1878 (41 & 42 Viet. c. 25), sa. 3, 11 ; 
Housing of the Working Classes Act, 1890 (63 & 64 Viet. c. 70), s. 38 (8) ; and 
see titles BciiiAL and Cremation, Vol. III., p. 488 ; Public Health and 
IaOOal Administration; Sewers and Drains. 

,(»#) As to which, see the Public Health Act, 1875 (38 & 39 Viet. c. 66), ss. 213- 
215, and titles Highways, Streets, and Bridges, Vol. XVI., pp. 224 et seq. ; 
Rates and Rating. 

( 0 ) See thePublic Health Act, 1876 (38 & 39 Viet. c. 66), s. 207, and for instances, 
see the Baths and Washhouses Act, 1846 (9 & 10 Viet. c. 74), s. 16 ; Burial Act, 
1860 (23 & 24 Viet. c. 64), s. 1 ; Tramways Act, 1870 (33 & 34 Viet. c. 78), 
B. 20 ; Canal Boats Act, 1877 (40 & 41 Viet. c. 60), s. 8 ; Electric Lighting 
Act, 1882 (45 & 40 Viet. o. 66), s. 7 ; Public Health and Local Government 
Conferences Act, 1885 (48 & 49 Viet. c. 22), s. 2, subject to the regulations of 
the Local Government Board, as to which see General Order, Idth May, 1891 , 
Contagious Diseases (Animals) Act, 1886 (49 & 60 Viet. c. 32), s. 9 (2) ; Open 
Sjuices Act, 1887 (60 & 61 Viet. c. 82), s. 8 (1) ; Infectious Disease (Notification) 
Act, 1889 (62 & 63 Viet. c. 72), s. 9; Technical Instruction Act, 1889 (52 & 63 
Viet, c. 76), s, 4 ; Infectious Disease (Prevention) Act, 1890 (53 & 64 Viet c. 
84), 8. 20; Housing of the Workiim Classes Act, 1890 (53 & 54 Viet. c. 70), 
•8. 24 (2), 42 (1), 65 ; Museums and (iymnasiums Act, 1891 (54 & 55 Viet. c. 22), 
B. 10 (10; Public Libraries Act, 1892 (65 & 56 Viet. c. 53). s. 18 (1); Private 
Street Works Act, 1892 (65 & 66 Viet c. 67), s. 23 ; Isolation Hospitals Act, 1893 
(66 & 67 Viet. o. 68), ss. 18, 26 ; Local Government Act, 1894 (66 & 67 Viet, 
e. 73), 8, 28; Small Dwellings Acquisition Act, 1899 (62 & 63 Viet. c. 44), 
0 . 9 (3) ; Advertisements Regulation Act, 1907 (7 Edw. 7, c. 27), s. 4 ; Small 
Holdings and Allotments Act, 1908 (8 Edw. 7, c. 36), s. 53 (1). 

(p) See Be Companies Acts^ Ex parte Watson (1888), 21 Q. B. D. 301 ; 
Wenlodc (Baroness) v. Birer Bee Co, (1885), 10 App. Cas. 354; WeniocJli (Baroness) 
V. Biver Bee Co, (1888), 38 (}b. D. 534, C. A. ; A.-G. v. Be Winton, [1906] 2 Ch. 
106 (overdraft at the tenk for an unauthoris^ purpose). 

§ 33 & 39 Viet. 0 , 66. 

See» generally, title Public Health and Local Administration. 

These Acts were reeled by the Public Health Act, 1876 ( 38 & 39 Viet. 
), B. 343, and Sohed. Y., Part 1. For the meaning of the term, see ihid,. 

•.4. o , , 

(I) Public Hoitlth Act, 1875 (38 ft 39 Viot c. 55), a. 233, which does not 
apply to expenses which are incurred under local Acts, nor does it enable the 
eoundl to borrow for the puiposo of paying off loans under local A^. 

(o) JM. For the method of borrowing etc., see ibid,^ as. 233—243, 317. 
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Powers of borrowing are given to the council for the purpose 
of executing the powers and duties conferred or imposed upon it by 
many statutes (b). 


Accounis and Audit 

583. The accounts and books of account to be kept by the urban 
district council are prescribed by order of the Local Government 
Board (c). Separate accounts are required to be kept in respect 
of loans borrowed from the Public Works Loan Commissioners (d) ; 
of allotments (€) ; of burial boards (/); of the dwelling-house 
improvement fund and other matters under the Housing of the 
TVorking Classes Act, 1890 (^); of baths and washhouses (/*) ; of 
public libraries (/#); and of isolation hospitals (/i). 

Accounts, in the prescribed form, must be made up yearly to the 
81st March, or, in the case of accounts which are required to be 
audited half-yearly, half-yearly to the 80th September and the 
81st March in each year(i). 

584. An annual report must be made to the Local Government 
Board, in such manner and at such time as it directs, of all works 
executed, and of all sums received and disbursed under and for the 
purposes of the Public Health Acts(y) during the preceding year(/c), 
and a copy must be published in a local newspaper { 1 ). 


[h) Tramways Act, 1870 (3;i & 34 Viet c. 78), p. 20 ; Paths and Wash- 
houses Act, 1878(41 & 42 Viet. c. 14), s. 0; Electiic Lij'hting Ait, 1882 (45 
& 46 Viet. c. 66), s. 8 ; Epidemic and Other Diseases Prevention Act, 1883 (46 
& 47 Viet. c. 69), 8. 2 ; Jjocal Government Act, 1888 (51 & 62 Viet. c. 41), s. 62 
(7) ; Technical inetruction Act, 1889 (62 & 63 Viet. c. 76), 8. 4 ; IIoiiHingof the 
Working Chisse8 Act, 1890 (6'3 & 54 Viet. c. 70), ss. 25 (1), 43 (1), 66, as 
amended by Housing, Town Planning, etc. Act, 1909 (9 Edw. 7, c. 44), s. 75 and 
Sched. VI. ; Museums and Gymnasiums Act, 1891 (54 & 65 Viet c. 22), s. 10; 
Public Libraries Act, 1892 (55 & 66 Viet. c. 63), s. 19 (1) ; Small Holdings and 
Allotments Act, 1908 (8 Edw. 7, c. 36), s. 53 (4), (6). 

(e) Accounts of Local Boards Order, 22n<i March, 1680. This is the only 
Order relating to the subject. Its schedule contains forms showing how the 
several books of account are to be kept. The books consist of a minute-book, a 
ledger, a highway repairs expenditure account, and an order check-book. 

(d) Public AVorks Loans Act, 1875 (38 & 39 Viet c. 89), s. 8. 

(e) See title Allotments, Vol. I., p. 359. 

(/) Burial Act, 1860 (23 & 24 Viet. c. 64), ss. 1, 2, 3 ; and see title Burial 
AND Cremation, Vol. 111., p. 488. 

{g) 53 & 64 Viot. c. 70, ss. 24, 44 ; and see title Public Healiu and Local 
A DMIN I SJ RATION. 

(h) See title Public Health and Local Administration. 

(/) Local Government Act, 1894 (56 & 67 Viet. c. 73), s. 58 (1). As to accounts 
required to be audited half-yearly, see Public Health Act, 1875 (38 & 39 Viet, 
c, 66), B. 246, relating to the audit of the accounts of a borough council under 
that Act; and see p. 324, post No forms of accounts have boon published by 
the Local Government Board other than those of 22nd March, 1880 (see note (c), 
supra, 

ij) See, generally, title Public Healiti and Local Administration. 

\k) Public Health Act, 1876 (38 & 39 Viet. c. 55), s. 206. This applies to both 
urban and ruiul councils. As the General Order of the Local Government 
Board, 22nd March, 1880 (see note (c), supra), prescribes and wmres a 
iinancial statement of accounts to be sent to the Local Governinent Board, thif 
is a sufficient compliance with the statutory requirement. 

(0 Public Hcalfii Act, 1876 (38 4 39 Viet. c. 65), s. 206. 


Sect. 8. 
The Urban 
District. 

Under other 
statates. 

What 

accounts to 
be kept. 


Making up 
accounts. 


Annual 

reports. 



284 


Locat. Governmekt. 


SKCT. 8. 

The Urban 
District. 

AuJiton. 


Tbe Audit. 
Time. 


Kutioe. 


585. The accounts of the urban district council (m) and its com- 
mittees and officers (n) are audited by district auditors (o), appointed 
by the Local Government Board, with the sanction of the Treasury, 
and removable by the Board (p). Their duties and districts are 
assigned to them by the Board (q). They and the assistant district 
auditors, who may also be appointed by the Board (a), are paid out 
of moneys provided by Parliament and to such an amount as the 
Treasury may sanction (/>), but contributions are obtained from local 
authorities by means of stamps affixed to or impressed upon the 
financial statements which are submitted to the auditor for audit (c). 

586. The accounts are to be audited and examined once in every 
year as soon as possible after the 25th March (d), in accordance with 
regulations made by the Local Government Board («). The Board 
may also make rules modifying enactments as to the publication of 
notice of the audit and of the abstract of accounts, and as to the 
report of the auditor (/). 

At least (g) fourteen days’ notice of the time and place of the audit 


i rn) As to audits in boroughs, see pp. 324 d seg.^ post 

n) Including any officer or assistant who is required to receive money or 
goods on behalf of the council (Public Health Act, 1876 (38 & 39 Viet. c. 65), 
8. 260). In the case of an officer dying before the audit, his personal repre- 
BonUtivos must account in his place ((ieneral Order, 22nd March, 18S0, art. 21). 
The acrouTits of overseers collecting or paying away money for the purposes 
of the Public Health Acts are audits by the poor law auditors (Public Health 
Act, 1876 (38 & 39 Viet. c. 65), s. 248). 

(o) Local Government Act, 1804 (66 & 67 Viet. c. 73), s. 68 (1). No power is 
given to the Local Government Board to order extraordinary audits, as they may 
do in the case of the accounts of overseers; see title Poor Law. The district 
auditors audit the accounts not only of urban district councils, other than borough 
councils, but those of rural district coiincils, parish councils, parish meetings 
(see pp. 244, 260, ante, and 337 posf), county councils and their committees (see 
p. 303, post)^ port sanitary authorities (see p.‘292, mst)^ joint boards, and any other 
accounts to which their audit may be applied by statute, e.sr., the Housing of 
the Working Classes Act, 1890 (53 & 64 Viet. c. 70), the Museums and 
Gymnasiums Act, 1891 (64 & 66 Viet c. 22), and tbe Public Libraries Act, 1892 
(66 & 66 Viet. c. 63). 

( />) District Auditors Act, 1879 (42 & 43 Viet. o. 6), s. 4. The Act is applicable 
to all persons or bodies of persons who receive or expend any local rate, but not 
to overseers of the poor {ibid., s. 8). As to “ local rate,” see ibid, 

(q) I bid.f 8. 4. 

{«) Ibid, 

{h) ibidf 68. 2, 4. The district auditor is not prevented from recovering 
any expenses incurred in any proceedings which be is authorised or requii^ 
to take or defend {ibid,^ s. 12). 

(r) /6i(/., 88. 2, 3, 6, and Sched. L (where the scale of duty is set out). 

(</) PuhUc Health Act, 1876 (38 & 39 Viet. c. 65), b. 247 (1) ; General Order, 
22ud March, 18S0. art 12. 

(«) District Auditors Act, 1879 (42 & 43 Viet. c. 6), 8. 6, which dehnes what 
subjects may be dealt with by the I'egulations : disob^ience to the regulations 
incurs })enHltio8 in the case of the first two offences ; the third is a mis- 
demeanour (ibid, ; Poor Law Amendment Act, 1834 (4 & 6 Will. 4, o. 76), 8. 98). 
(/) liooal Government Act, 1894 (66 & 57 Viet c. 73), s. 68(3). 

(g) Public Health Act, 1876 (38 ^ 39 Viet c. 66), s. 247 (3). The term **at 
least ** excludes both the first and last days ; see Ji. v. Shropshire Justices (1838), 
8 Ad. A El. 173. The form of notice of audit, the mode of giving it, and the form 
of certificate of publication are preacribod as regards parisn councils (see p. 244, 
mnte) by Older of Local Government Board, 20th April, 1900; as regards 
parish mootinga (see p. 260, aafe), by Ord^r of Loco) Qov^Jimaent Board| ' 



Part L— Local Government Areas and their Government. 


285 


and of the deposit of accounts as required by statute must be 
given by advertisement in a local newspaper. The appointment is 
made by the auditor, and the notice is given by the council. The 
production of the newspaper containing the notice is sufficient 
proof of the notice in all proceedings (/<). 

In the case of the audit of accounts of a joint committee of 
district councils, or of a joint committee of a district council or 
councils and a parish council or parish meeting or parish councils 
or parish meetings, including the accounts of a joint committee 
appointed by a borough council with another council not being a 
borough council, the rule as to publication of notice is modified (?). 

587. A copy of the accounts duly made up and balanced, and all 
books and documents mentioned or referred to in such accounts, 
must be deposited in the council’s office, and be oiien during office 
hours to the inspection of all persons interested ( j) for seven clear 
days (k) before the audit, and all such persons may take copies of or 
extracts from the same without fee or reward. Neglect to make up 
the accounts and books, or altering or allowing them to be altered 
when made up, or refusing to allow inspection, is punishable by a 
penalty up to £5 (/c). Opportunity to inspect accounts at the time of 
the audit is also to be provided to such extent and in such manner as 
in the opinion of the auditor will not interfere with the audit (/). 

588. The auditor may by summons in writing compel the 
production of all necessary documents and the attendance before 
him of any person holding or accountable for the same, from whom 
he may require a signed declaration of the correctness of the 
documents and books. Penalties are imposed for neglect or refusal, 
and a false or corrupt declaration is punishable as perjury (m). The 
attendance of the clerk and officers of tlie council is also required (a). 

589. A ratepayer or owner (o) of property in the district may be 
present at the audit, and may raise objections to the accounts, and 
may appeal against allowances by the auditor just as he may appeal 
against disallowances (o). The auditor is further required to receive 


March, 1898 ; as regards joint committees (see pp. 210, 280, ante) of district 
councils, or of district councils and parish councils or parisli meetings, by Order, 
26tb April, 1900. 

{h) Public Health Act, 1875 (38 & 39 Viet. c. 65), s. 247 (3). 

(#) See Order of Local Government Board, 26th July, 1895. The form and 
manner of giving notice and the form of ccrtilicuto are prescribed by Order, 
26th April, 1900. 

The fact that a person otherwise interested is bankrupt does not dis- 
qualifv him for inspection (Mar^jiinson v. Tthhity (1903), 67 J, 226). 

{k) Public Health Act, 1876* (38 & 39 Viet. c. 55), s. 247 (4). In reckoninjg 
the seven days, the day of publication of the notice and the day of the audit 
must be excluded (Liffin v. PUcher (1842), 1 Dowl. (n. 8.) 767). 

e General Order, 22nd March, 1H80, art 40. 
i) Public Health Act, 1875 (38 & 39 Viet. c. 65), s. 247 (5). Documents 
cannot be refused on the p^ound that they are not relevant or relate to other 
matters as well as the audit. The auditor is entitled to judge for himself ; see 
WilliamB v. Mancheeter Corporation (1897), 45 W. B. 412. As to perjury, see 
title Criminal Law and Procedure, VoL IX.. pp. 490 et aeq. 

(n) General Order, 22nd March, 1880, art. 13. 

(o) Public Health Act, 1875 (38 A 39 Viet. c. 55), s. 2l7 (6). As to the 
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590 . The auditor must disallow every item of account contrary 
to law, and surcharge the same on the person making or authorising 
the making of the illegal payment (q ) , but he cannot disallow expenses 
which have been sanctioned by the Local Government Board (r). 
He must charge against any accounting person the amount of any 
deficiency or loss incurred by the latter’s negligence or misconduct, 
or of any sum which ought to have been brought into account by 
him, certifying in all cases the amount so due («). 

Any person aggrieved is entitled, on application, to a statement 
in writing of the reasons for the auditor’s decision in respect of 
disallowance or surcharge or allowance (s) ; and in case of disallow- 
ance or surcharge the auditor must declare the grounds of his 
decision, and offer to state the grounds in writing, if required to do 
so by the person aggrieved, in the proper books of account forth- 
with, or so soon as the arrangements for the audit will permit. He 
must also report the disallowance or surcharge to the Local 
Government Board (0, and a similar report must be given where a 
surcharge is made owing to money or goods having been purloined, 
oinbe/iZled, wasted, or misapplied, or owing to deficiency or loss 
occasioned by negligence or misconduct (u). 

The party aggrieved may either apply to the King’s Bench Division 
for a writ of certiorari (a) to remove the disallowances or allow- 
ances (b) into tlie High Court in the same way as in the case of dis- 
allowances or allowances by poor law auditors (c) ; or he may appeal 
to the Local Government Board, which has the same powders as it 
possesses in the case of appeals against allowances, disallow'^ances, 
and surcharges by the poor law auditors (d), namely, of inquiring 
into and deciding upon the lawfulness of the reasons stated by the 
auditor for the allowance, disallowance, or surcharge, and to issue 
an order thereon, as it may deem proper (e), including the remission 


meaning of “ owner,” see Public Health Act, 1S75 (38 & 39 Viet. c. 65), s. 4, 
and title PuBLio Health akd Local Administeation. 

( p) General Older, 22nd March, 1880, art. 18. As to the duties of the auditor, 
see ibid,, arts. 14—19. 

(y) Public Health Act, 1876 (38 ft 39 Viet. c. 66). s. 247 (7). He has no 
dis^tion in the matter; see Barton v. Figgott (1874), L. E. 10 Q. B. 86. The 
person to be surcharged must be a person who has control of the funds, not, 
e.y,. a survejor who gives a certificate upon which an unauthorised payment is 
(R, v. Calvert, [1898] 2 1. B. 266). 

i r) IxKsal Authoiiues (Bxpenses) Act, 1887 (50 ft 61 Viet. c. 72), a. 3* 
a) Public Health Act, 18T5 (38 ft 39 Viot o. 65), s. 247 (7). 
t) General Order, 22nd Mar^, 1880, art. 15. 
h) I bid,, art. 20. 

a) See title Geown Peactiob, Vol. X., pp. 174, 192. 
bS Public Health Act. 1875 (38 ft 39 Viet. c. 55), a. 247 (6), (8). 
c) Ibid,, a. 247 (8). The court has the same power in such cases. As to such 
eases, see Poor I^aw Amendment Act, 1844 (7 ft 8 Viet. o. 101), ss. 35, 36. 

Id) Ptthlio Health Act, 1875 (38 ft 39 Viet. e. 55), a. 247 (6), (8). 

(«} Fdor Xiaw Amendment Act, 1844 (7 ft 8 Vkt. e. 101), a. 36. 
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oi a diaallo^auoe or Boreharge upon payment of costs (/), and 
this latter power cannot be controlled by the courts (y). 

69L Tbe auditor is required, after auditing the accounts in the 
ledger, to sign a certificate at the foot of the balance sheet (h), 
and to indorse a certificate in the other books that they have been 
audited (h). 

The auditor must report on the audited and examined accounts 
within fourteen days after completion of the audit. The report must 
be delivered to the clerk of the council, who must deposit it in the 
council’s office, and publish an abstract of the accounts in the local 
newspapers (i). Reports of the audit of joint committees must be 
sent to the Local Government Board {k). 

At the close of the audit the auditor must send to the Local 
Government Board a report in a prescribed form (1) showing what 
required books and accounts are not kept, or are imperfectly kept, 
or kept in a form not prescribed by the Board (?«)• 

692. Any person certified as liable to pay any sums of money must 
pay the amount to the treasurer of the council, within fourteen days 
after the case has been certified, unless there is an appeal. Any 
costs and expenses, including a reasonable compensation for loss of 
time, if and so far as are not recovered from the party liable, may 
be recovered by the auditor from the council (ii). 

Payment of the certified sums is enforced by obtaining from the 
justices a warrant of distress and sale of the goods and chattels of 
the person liable so to pay (o). 

The only proofs required in such proceedings from the auditor are 
proof of his appointment by production of his certificate of appoint- 
ment under the seal of the Local Government Board ; that the 
audit w'as held ; that (he certificate of liability to pay was made in 
the proper book of account; and that the sum has not been paid 


(/) Poor Law Audit Act, 1848 (11 & 12 Viet. c. 9i), s. 4. 

( 0 ) A,-G. V. Merthyr Tvdfil Union, [1000] 1 Oh. 5IG, 0. A, 

(A) General Order, 22nd hlarch, 1880, art. 22. The exact form of certificate 
in there given. The certificate at the foot of the balance sheet is to the effect 
that lie has examined the accounts and compared the treasurer’s payments with 
the vouchers ; and that the balance shown in the trea-surer's account agrees 
with the balance appealing in the treasurer’s bands, or, in the event of there 
being a discrepancy, accounting for the same. 

(1) Ptiblic Health Act, 1875 (38 A 39 Viet. c. 55), s. 247 (10). A modification 
of this provision is made in the case of rural district councils, parish councils, 
parish meetings, and joint committees of the two latter (General Order, 
20th May, 1895) ; and in the case of joint committees appointed wholly or partly 
by district councils (Order of Local Government Board, 26th July. 1895). 

(k) Ibid, 

h) General Order, 22Qd March, 1880, Sched., Form B. 

(m) 2oid,, art. 23. 

(n) PubUc Health Act. 1876 (38 & 39 Viet. c. 55). s. 2il (9). 

(o) Ibid. ; Poor Law Amendment Act, 1844 (7 & 8 Viet c. 101), s. 32 ; and 
aimilarly under the Summary Jurisdiction Act, 1884 (47 A 48 Viet. c» 43), s. 11. 
As to courts of summa^ jurisdiction generally, see title Magistrates, pp. 531 
et $eq., poet. As to distress under (me Summary J urisdiction Acts, see title 
Distress, VoL XL, pp. 221 et eeq. 
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within the time limited (p). The certificate of liability is final and 
cannot be reviewed by the justices, and they have no discretion 
as to issuing the warrant (q). 

Proceedings to enforce payment must be commenced within nine 
calendar months from the disallowance or surcharge by the auditor, 
or, in the event of appeal either to the court or to the Local 
Government Board, from the final determination of such appeal (r). 

693. The council must prepare and submit to the district auditor 
at every audit a financial statement in duplicate, in the prescribed 
form (>i), containing the particulars prescribed by the Local 
Government Board. One of the duplicates must have the proper 
stamp atfixed or impressed, the amount of duty being regulated by 
the statutory scale (t). At the conclusion of the audit the auditor 
cancels the stamp and certifies on each duplicate, in the form 
prescribed by the Local Government Board, the amount, in words 
at length, of the expenditure audited and allowed, the compliance 
with the regulations with respect to such statement, and that he 
has ascertained by the audit the correctness of the statement. 

The auditor sends the duplicate so stamped and certified to the 
Local Government Board ; and in this case a return of the receipts 
or expenditure contained in the statement need not(n), unless the 
Board requires, be sent to the Board under the Local Taxation 
Keturns Acts,l860 and 1877 (a). 

Every joint committeo is required to submit to the authorities 
appointing them, at the next meeting of those authorities, a copy of 
the financial statement of the accounts of the joint committee as 
certified by the district auditor (b), 

694. Solicitors’ bills chargeable to the council may be submitted 
for taxation to the clerk of the peace for the county (c). The 


(;») Poor Law Audit Act, 18^8 (11 & 12 Viet. c. 91), s. 9. 

(7) See /I, V. FinnJt 1 K. & E. 985 ; /I. v. £in/crd (1857), 7 E. & B. 

950. 

(r) Poor Law Ameiulmont Act, 1849 (12 & 13 Viet. c. 103), e. 9. As to final 
(lotormi nation, see Drooks v. Dolby ^ Savage v, Dolby, Tomlinson v. Dolby (1902), 
6G J. P. 532. 

(«) The form pr08cril)ed for urban district councils, other than borough 
councils, is that contained in the General Order of Local Govornment Board, 
18th April, 1903. Forms for rural district councils have not been issuecl, 
but they use those of rural sanitary authorities under an Older, 2Gth April, 
1879. 

The form of statement required from all joint committees appointed for 
purposes other than tliose of the Burial Acta (as to which seo Order, 
29ta April, 1902) by any combination of district councils, including borough 
councils appointing with other councils not being borough councils, purisli 
councils or parish nioetinga, and whose accounts are subject to audit under the 
Local Government Act, 1894 (66 & 67 Viet. o. 73), e. 68 (see pp. 244, 284, 
ante), is prescribed by an Order* 27th April, 1900, 

(t) For the scale, see District Auditors Act, 1879 (42 5: 43 Viet., o, 6), 
Sched. I. 

(li) District Auditom Act, 1879 (42 & 43 Viet c. 6). s. 3. 

(o) 23 & 24 Viet c. 51 ; 40 41 Viet c. 66. 

(b) Order of Ijocal Gu^emmont Board, 2Glh July, 1895, art 2. 

(c) Public Health Act* 1876 (88 & 39 Viet. c. 65\ s. 249. This does not pre- 
vent an ordinary order lor taxation being made (f2e BtW and Croydon Durai 
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amount found due after taxation is primd facie evidence of the 
reasonableness, but not of the legality, of the charge. Failing 
submission for taxation, the decision of the auditor upon the 
reasonableness and the legality of the charge is final (d). 

(iv.) Adjustment of Property^ Debts and Liabilities* 

595. Differences as to any powers, rights, duties, capacities, 
liabilities, obligations, or property transferred, or alleged or claimed 
to be transferred, in pursuance of the Public Health Acts (r), or any 
provisional order made thereunder, may l>e settled by an order of 
the Local Government Board on the application of any authority 
from or to whom the transfer is effected, or is alleged or claimed to 
be effected, or on the application of any person affected by the 
transfer (/). The Board may also by order adjust any accounts 
arising out of or incidental to such powers, rights, duties etc., or 
to the transfer thereof, and may direct by whom and to whom any 
moneys found due are to be paid, and the mode of raising such 
moneys (/). 

If, however, the order directs any rate to be made, or any other 
act or thing to be done, which the party required to make or 
do would not, apart from the provisions of the Acts, have been 
enabled to make or do by law, the order is provisional until 
confirmed by Parliament. The settlement or adjustment may be 
included in any provisional order which gives rise to it (//). 

696. Any adjustment re(juired for the purpose of the Local 
Government Act, 1894 (/(), may be effected by agreement or, 
failing that, by arbitration. 

Sub-8ect. 5. —Lcyal Proceedings, 

697. In common with other bodies, urban district councils may 
take proceedings to protect their corporate existence, property, and 
rights (i). Express powers of taking legal proceedings, other than 
summary pivccedings, are given them in respect of nuisances (/c), and 

Saniiamf Authority (1886), 2 T. L. R. 336 ; Southampton Guardians v. Dell 
and Ta'yler (ls88)/2l a B. D. 297). 

(d) U'hc Iligh Court cannot o|k>o tho matter or revisio the decision ; see R, ▼. 
Hunt (1866), 6 E. & B. 408. The clerk of the peace is reinimorafod for such 
taxation at a rate fixed by tho Master of the Crown Ollice and declared by 
Order of Local Government Board, 20th April, 1877. The rate allowed is 
id, per sheet or folio of seventy-two worfis for the taxation of every bill due 
to any solicitor in resjicet of legal business j»oifonned on behalf of any hx^il 
authority whose accounts are required to be audited by the Public Health Act, 
1876 (38 & 39 Viet c 55). 

(e) See, generally, title Public Health and I.ocal Administeation. 

(/) Public HeMth Act, 1875 (38 & 39 Viet c. 55). s. 301. 

ig) Ibid. This provision does not prevent the parties having their differences 
settled by other methods ; compare liexley Local D*tard v. Kent Sewerage 
Board (1882), 9 Q. B. D. 618 (moceodings under a local Act tho terms of which 
made the Local Government ^ard the sole tribunal for the determination of 
differences). 

(A) Local Government Act, 1894 (66 & 57 Viet c. 73), s. OH, 

(i) See A.-Q, ▼. Drecon Corporation (1878), 10 Ch. D 204 ; and see title 
ClOEPOiiATlONS, Vol. VIIL, pp. 366, 392 d ico. 

{k) Public Health Act. 1875 (38 39 Viet c. 55), s. 107 ; and see titles 

Kuxbakcb ; PuBuo Health and Lqo 4X« 43>Mi|ri8TitATiON. 
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598. Urban and rural councils may render themselves liable to 
all proceedings, civil and criminal, to which private individuals and 
companies may render themselves liable for breaches of contract 
and wrongs committed in the exercise or purported exercise of 
their duties and powers ; subject to the common law limitation 
that, for example, as liighway authorities, the councils are not 
liable for nonfeasance, such as neglect to repair (r). 

599. The council may appear before any court, or in any legal 
proceeding by its clerk («), or by any officer or member authorised 
generally or in respect of any special proceeding by resolution 
of the council (t). 

TIjo clerk or such authorised person may institute (a) and carry 


(0 Local Government Act, 1894 (57 & 58 Viet. o. 73), s. 26 ; seo title High- 
WAYS, Streets, and Puidges, VoL XVI., p. 162. 

(m) Public lloalth Act, 1875 (38 & 39 Viet. c. 66), 8. 69 ; seo titles Nuisanos ; 
Waters and Watercourses. 

(fi) Borough Pumls Act, 1872 (35 & 36 Viet. c. 91), es. 1, 2 ; and see p. 380, 
pout. As to proceedings under the Public Health (London) Act, 1891 (54 & 65 
Viet. c. 76), see titles Highways, SntEETs, and Bridges, Vol. XVI., p. 210; 
Metropolis. 

(o) See titles Highways, Streets, and Bridges, Vol. XVI., pp. 158, 247 ; 
Nuisance ; Public Authorities and Public Officers. 

(p) ISeo titles Food and Drugs, Vol. XV., p. 39 ; Highways, Streets, and 
Bridges, Vol. XVI., pp. 142, note (t), 223, 225, 239 ; Public Health and 
Local Administration ; and generally, as to summary procedure, title 
Magistrates, p. 631,tJ03L As to proceedings in the county court, see tiUe 
County Courts, Vol. VlII., pp. 677, 678. 

(9) See A. -O', v. Jiichnamufot ih Urban Digtrict Council (1902), 66 J. P. 410. 
(r) Seo titles Corporations, Vol. VIII., pp. 364, 365 ; Highways, Streets, 
and Bridges, Vol. XVI., pp. 133 it cm.; Injunction, Vol. XVII., p. 227; 
Nuisance ; Public Authorities and Public Officers. As to the limitation 
of actions against local authorities, see titles Limitation of Actions, p. 176, 
ante; Public Authcrities and Public Officers; and ns to enforcing judg- 
ments against them, see titles Ccrforations, Vol. Vin., pp. 396, 397; 
Execution, Vol. XIV., pp. 12, 81, 126. 

(«) In a case where justices refused to determine a complaint without the 
attendance of the derk of the local authority, the Court of Queen’s Bench refused 
to compel them to do so (JKx porte Learntnaton Local Board (1862), 5 L. T. 637). 

j[t) Uno defendant is entitled to call for |iroof of authorisation, and unless 
this be forthcoming the proceedings are invalid; see Thorpe y. Prieetnall. 
[1897] 1 Q. B. 159. 

(a) ’^ocoedings are instituted by the laying of an information {Thorpe y. 
BHeetnall^ mpra; and see iJ. y. WUlace (1797), 1 East, P. 0. 186 ; Beardeteg v. 
Qiddinge, [l^Vl K. B. 847 ; Br ooke y. Bagehaw, 2 X B. 798) ; and see 

title Poop aiipI)ruo8« VoL XV. pp. 30, 31. 
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on any proceeding which the eonncil may insUtute and carry on 
under the Public Health Act, 1875 (5). This does not ava the 
representative a right of audience where by the rules of the court 
before which he is appearing only counsel can be heard (c); nor 
does it empower the council to delegate prosecutions to the police, 
who are not its officers nor under its control (d). 

Sub-Seot. 6,~Mueellaneou$, 

(i.) Canton oj DUtrkU, 

600* Districta may be united, on the application of rural and 
urban district councils, for certain purposes affecting public health (c), 
and the Local Government Board may, under certain conditions, 
by order, unite districts for the purpose of appointing a medical 
officer of health (/). 

Two or more local authorities may, without any sanction of the 
Local Government Board, combine for the purpose of executing and 
maintaining any works that may be for the benefit of their districts 
or any part thereof (g ) ; and two or more councils may combine in 
providing a common hospital {h\ 

(ii.) Enforcement of 

601. The proper discharge by a local authority of its duties 
under the Public Health Acts(i) may be enforced by the Local 
Government Board (j). 

The duty imposed upon an urban district council to enforce the 
provisions or exercise the powers imposed or conferred upon it by 
statutes is generally enforced under the special provisions of those 
statutes (/v). 


(h) 38 & 39 Viet, c, 65, s. 259. 

(c) Ii. V. Lovtlon Jufitices, [1896] 1 Q. B. 659, 0. A. 

(d) Kvle V. Jiarher (1888\ 58 L. T. 229. 

(e) Public Health Act, 1875 (38 & 39 Viet. c. 65), 8. 279. 

If) Ibifl., 8. 286. tSee ihui. tor the powers of, and regulations to be 
made by, the Board on the matter, the notices preliminary to making the 
order, and the arrangements which can be made for constituent and uuitod 
districts; and see p. 275, anfe. 

(g) Public Health Act, 1875 (38 A 39 Viet. c. 65), s. 285, which also gives power 
to a local authority to execute works in an adjoining district with the consent of 
the council of that district. 

h ) I hill ., 8. 131 ; and see title Public Health and liOCAL Administkation. 

(t) See, generally, title Public Health and Local Administhation. 

Ij) When this remedy is applicable, no other legal proceeding is available 
[Rdiimon v. Wifrhngton CorpiTati'm, [1897] 1 Q. B. 619, 0. A. ; Paamore v. 
Oawddiwistk Urban Cownc//, [1898] A. C, 387 ; Dent v. Bournemouth Corporation 
(1897), 66 L. J. (q. b.) 395). For the procetluro etc. to procure enforcement, 
see the Public Health Act, 1875 (38 & 39 Viet. c. 55), ps. 43, 106, 295, 299—302. 

(A) See, for instance, the Housing of the Working Classes Act, 1890 (53 A 54 
Viet c. 70), s. 8 ; Housing. Town Planning, etc. Act, 1909 (9 Edw. 7, c. 44) 
and title F^lic Health and Local AoMiNiSTRAtiON ; Small Holdir^ and 
Allotments Act, 1908 (8 Edw. 7, c. 36), s. 24, and titles Allotments, Vol. L, 
p. 355 ; Small Holoikos and Small Dwellings ; Factory and Workshop 
Act 1901 (1 Edw. 7, c. 22), s. 5, and title Factories and Shops, Vol. XIV., 
p. 455 ; and as to highways and rights of way, see title fiiOHWATi, SxElili, 
AMD Bridges, Vol XVL, pp. 138 dt mg * 
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(iiL) Towns Improvement Olaases Act^ 1817. 

602 . Certain provisions of the Towns Improvement Clauses Act, 
1847 (/), are incorporated with the Public Health Act, 1875 (m), for 
the purpose of regulating certain matters in urban districts, such as 
those relating to the naming of streets and the numbering of houses, 
the improvement of the line of streets and the removal of obstruc- 
tions, ruinous and dangerous buildings, and precautions during the 
construction and repair of sewers, streets, and houses (u). 


Sect. 4. — The Port Sanitary Authority, 


Definitloii. 


ConAtitution 
by order. 


Effect of 
order. 


603 . The port sanitary authority is the body constituted by the 
Local Government Board to act permanently or temporarily as the 
sanitary authority of any port (o) established for the purposes of the 
laws relating to the Customs of the United Kingdom (p). 

The authority may be constituted permanently by provisional 
order (</), or by a simple order (r). When proceeding by provisional 
order the Board may, until the order has been made and confirmed 
by Parliament, temporarily constitute the authority by order, and 
may from time to time renew such order, and may make, by it or 
by its renewal, such provisions as the Board may make by pro- 
visional order (s). 

The order gives the port sanitary authority jurisdiction over all 
waters within the limits of the port, and also over the whole or 
such portions of the district within the jurisdiction of any riparian 
authority as may be specified in the order (0, and no other authority 
may there exercise powers which have been conferred on the port 
sanitary authority (a). It may assign (a) to the port sanitary 
authority any powers, rights, duties, capacities, liabilities (b) and 
obligations under the Public Health Acts (c), or the Infectious 
Disease (Prevention) Act, 1890 (d). 

In the case of joint boards it may contain regulations for such 


(l) 10 11 Vi(i. c. 34 ; for which 8€*e p. 328, j^ost, 

(m) Public Health Act, 1875 (38 & 39 Viet. c. 65), s. 160. 

(n) Towns Improvement Clauses Act, 1847 (10 & 11 Viet. c. 34), ss. 64 — 83 ; 
see title Hiouways, Streets, and Bridges, Vol. XVI., pp. 236—257. 

(o) As to such ports, see titles Revenue ; Waters and Watercourses. 

Ip) Public Health Act, 1876 (38 & 39 Viet. c. 65), s. 287 ; and see ibid, for 
who may be constituted a port sanitary authority. Such authorities exist- 
ing in 1875 were continued unaffected s. 326). See the Customs 

Consolidation Act, 1876 (:i9 & 40 Viet. o. 36), ss. il — 16 ; and title MsrROPOLls. 

ig) Public Health Act, 1876 (38 & 39 Viet. c. 65), s. 287. 

(r) As to which see Public Health (Ships, etc.) Act, 1885 (48 & 49 Viot. c. 36), 
a. 3. 

(#) Public Health Act, 1876 (38 & 89 Viet o. 65), s. 287. 

f<) 6. 288. 

tu) JhifL, 8. 289. 

fa) /6id., s. 287 ; Public Health (Ports) Act, 1896 (69 & 60 Viet. e. 20), s. 1. 

(5) The authority and its officers are protected a^nst personal liability 
(Public Health Act 1875 (38 & 39 Viet o. 66). s. 266). 

fc) See, generally, title Public Health and Local Administration. 

((A 53 i 64 Viet. 0 . 34. By the Infectious Disease (Notification) Act, 1889 
(62 A 63 Viet 0 . 72), •* 16, the term ** port sanitary district ** means the port 
•aiittary district of London, and any port or part ol a pmrt to which a port 
•anitaiw authority has been constituted, and the district then ceases to form 
part of any urban or rural district to the purposes the Aot; see titles 
lisTRoroLis ; Pcbitc Health Aim Local AumiasniATiOK. 
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matters as may be regulated by the provisions of a provisional 
order forming a united district (e). 

The port sanitary authority may, with the sanction of the Local 
Government Board, delegate the exercise of any of its powers to 
any riparian authority within or bordering on its district ( / ), 

604. The method of paying the expenses of a port sanitary 
authority permanently constituted is provided for in the order 
of constitution ((/). 

In the case of a temporary authority, the expenses are defrayed 
out of a common fund, to be contributed by the riparian authorities 
in such proportions as the Local Government Board determines, 
and the Board may by order exempt one or more of the authorities 
from such payment {h). 

Such port sanitary authority, being an urban or rural district 
council, raises its proportion of expenses in the same way as any 
other expenses, for the purposes of the Public Health Acts(i), 
are raised (A). 

Sect. 6 . — The Borough. 

Sub-Sect. 1 . — In Omeral , 

605. The borough (/) is a city or town to which the Municipal 
Corporations Act, 1882 (m), applies. Its area is defined by its 
charter, or by the provisional order or local Act altering the 
boundaries {n). 

Sub-Sect. 2. — The Municipal Corporation, 

(i.) Description, 

606. The municipal corporation (o) is the bodv corporate consti- 
tuted by thq incorporation of the inhabitants of a borough or city (p) 


(e) Public Health Act, 1 675 (38 & 39 Yict. c. 55), s. 287. As to the formation 
of united districts, see p. 339, jtosL 
(/) Public Health Act. 1875 (38 & 39 Viet. c. 55), s. 289. 

(y) Ibid., 8. 287. See Public Health (Ports) Act, 1890 (69 & 60 Viot. 
0, 20), 8. 1, 

(h) Public Health Act, 1875 (38 & 39 Viet. c. 55), s. 290. 

U) See, generally, title Public Health and Ixical Administration. 

(k) Public Iloalto Act, 1875 (38 & 39 Viet. c. 55), s. 290. For the recovery of 
expenses, see ibid,, ss. 290, 292 ; and for borrowing powers, ibid., b. 2*14. 

{1) For original meanings of the word borotiub,’* see Jacob's Law Dictionary ; 
Littleton's Tenuren. s. 104 ; Co. Litt. 109 a, 116 b ; Coin. Dig., tit. Burrough 
1 Bl. Com. 114. For the definition of “ parliamentary Ixirougb," see Municipal 
Corporations Act, 1882 (45 & 46 Viet, c. 50), s. 7 (1) ; Interpretation Act, 1889 
(52 & 53 Viet. c. 63), s. 15 (3) ; and see title Klections, Vol. XIL, p. 178. 
As to borough and local courts of record, see title Courts, Vol. IX., pp, 127 
et aeq. 

(w) 45 & 40 Viet. c. 50, s. 7 (1), but now repealed by ibo Statute Law Bevision 
Act, 1898 (61 & 62 Viet. c. 22). See the dennition m the Interpretation Act, 
1889 (52 & 53 Viet. o. 63), s. 15 (1) ; and as to the application of the Municipal 
Corporations Act, 1882 (45 A 46 Viet. c. 50}, sco title Elections, VoL XII., 
p. 190, note (7}. 

(n) As to alterations, see p. S22, post. 

Ip) For the law governing corporations generally, see title CoRroRAXlONS. 
Vol. VIII., pp. 279 ti stq, 

(p) Municipal Corporations Act, 1882 (45 4 46 Viet. 0 . 50), s. 7 (1). 
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in England or Wales (g). Incorporation is now obtained by the 
grant of a charter (r). 

The municipal corporation is composed of the mayor (g), 
aldermen {t), and burgesses or citizens (a). The burgesses or 
citizens {h) are those persons whose names appear for the time 
being on the burgess roll (c). 

607. In municipal affairs a burgess has the right of voting at the 
election of councillors (d) and of the two elective borough auditors (e ) ; 
of being elected a councillor, provided he possesses the other neces- 
sary qualifications (/) ; of inspecting and taking copies of or 
extracts from the minutes of proceedings of the council (^), or an 
order of the council for the payment of money (/i), or the rate- 
books (i). He alone may take proceedings against corporate officers 
for acting in the corporate office without having made the necessary 
declaration or without qualification (fc). 


{q) The Municipal Corporations Act, 1682 (45 & 46 Viet. o. 50), s 3, does not 
extend to Scotland or Ireland. 

(r) Under iVnd., bs. 210—218. The City of London is an unroformed cor- 
poration, and is not subject to the Act of 1882 ; see title MKTRoroLis. Metro- 
politan borough.s (s(‘e ihid,) aro not municipal boroughs within the meaning of 
tho word as used in this article for tho kinds of boroughs, see pp. 299, 301, 

The mention of a body corporate in connec^tion with a town named in one of 
the Schedules to tho Municipal Corporations Act, 1835 (5 & 6 Will. 4, c. 76), 
is jrrimii facie evidence that it is a municipal corporation, but it is not con- 
clusive, and may be rebutted by evidence to the contrary (/?. v. Greme (1637), 
6 Ad. & Kl. 618) ; in this case (relating to Gateshead) the primd facie evidence 
was successfully rebutted). Judicial cognisance has been taken of the existence 
of a corporation without requiring the production of the charter, where the 
existence of the corporation was notonous, c.^r., in the case of Manchester, 
although this city was not mentioned in the Schedules to the Municipal 
Coniorations Act, 1835 (5 & 6 Will. 4, c. 76) {H. v. Tamer (1872), 12 Cox, 
0* 0. 313). 

(«) See p. 309, poet, 

(0 See p, 308, posf. 

(a) “ Burgess ’* includes citizen (Municipal Corporations Act, 1882 (45 & 46 
Viet c. 50), 8. 7 (1)). By the Interpretation Act, 1889 (52 & 53 Viet. c. 63), s. 15 (1), 
a reforonco to the mayor, nldenuen, and burgesses in any Act prisscd thereafter 
includes a roforouce to the mayor, aldermen, and citizons. The freemen no 
longer constitute or form an integral part of tlie corporation ; see Lincoln Cor^ 
poration v. Ilolmee Common (1867), L. E. 2 Q. B. 482 ; and, generally, p. 321, 
poet 

e Municipal Corporations Act, 1882 f45 & 46 Viet. c. 60), s. 7 (1). 

Hid,, 8. 9 (1) ; see title Elections, Vol. XIL, p. 246. 

) Municipal CWporationa Act, 1882 (46 & 46 Vict. c. 50), s. 11 (1), His 
right does not depend on his being entitled to be on the burgess roll; it is 
Builicient if liis name appears there b. 51). 

U) / bid,y B. 25 (1) ; os to auditors, see p. 324, post. 

(/) Municipal Corporations Act, 1882 (45 & 46 Vici c. 50), s. 11 (2). In this 
case he must not only be enrolled a burgess, but also be entitled to enrolment 
(ibid .) ; as to councillors, see pp. 302 ef seq,, jmt 

(g) Municipal Corporations Act, 1882 (46 & 46 Vict o. 60), s. 233 (1) ; and sea 
p. 316, post. 

(h) Municipal Corporations Act, 1882 (46 & 46 Vict o. 60), s. 233 (2) ; and see 
p. 320, post. 

(i) Parliamentary and Municipal Begistration Act, 1878 (41 & 42 Vict c. 26), 
e. 13. 


(k) Municipal Oorporations Act, 1882 (46 A 46 Viet o. 60), s. 224 (1) ; and see 
pp. ^6, 326, post Aj to tlia ziglit of Yoting when a parliamentary borough was 
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608. The municipal corporation bears the name of “ The Mayor, 

Aldermen, and Burgesses of the Borough of or ** The Mayor, 

Aldermen, and Citi^sens of the City of as the case may be (0* 

The corporate seal is the common seal of the municipal corpora- 
tion (m). 

(iu) Corporate Property. 

609. The corporate property is vested in the municipal corpora- 
tion, subject to the rights possessed by the freemen previous 
to 1835 (n). It may consist of corporate land, that is, land 
belonging to or held in trust for the municipal corporation (o), or 
corporate stock (p). The proceeds of such corporate property go 
into the borough fund((^), of which the municipal corporation is 
trustee (r). 


disfraiichLserl under the Ropresontation of the People Act, 1867 (30 & 31 Viet. 
0 . 102), see Municipal Corporations Act, 1882 (45 & 46 Vict. c. 60), s. 245. As 
to liability to serve on juries in a quarter sessions borough, see title Juaiss, 
Vol. XVI II.. pp. 230, 236. 

{1) Municipal Corporations Act, 1882 (45 & 46 Vict. c. 60), s. 8. The change 
of name intr<jducotl by the Municipal Corporations Act, 1835 (6 & 6 Will. 4, 
c. 76), did not create a new corporation, nor affect the continuity of the old 
corjKjration (Doe d. Dr idol lIoBitital ((hmniora) v. Norton (1843), 11 M. & W. 
913 ; LufUow Corporation v. Ttjler (1836), 7 0. & P. 537 ; A.^0. v. Kerr (1840), 
2 B«av. 420; A,^(h v. Nenrasile Corporation (1812), 6 Boav. 307, per Ijord 
Lanodalk, M.R., at p. 314; v. Lekeater Corporation (1846), 9 Boav. 546); 

and, although the ma 3 ^or, oldcrrnen, and burgesses, or citizens, acting by the 
coiiijcil, are the “ urban authority ** for the purposes of the Public Health Act, 
1875 (38 & 39 Vict. c. 65), s, 6, they are uottnoreby constituted a soparato body. 
They exercise and perfoim their lights and duties under the Public Health 
Acts in accot dance with the laws in force with respect to municipal corporations, 
subject, however, to any jirovisions of the Public Health Act, 1875 (38 & 39 
Vict. c. 65), 8. 198 ; see Audvewa v. Ryde (Corporation L. K. 9 Exoh. 302; 

IJyde Contoration v. Danic of Knytand (1882), 21 Ch. I). 176. So the alteration 
(see p. 262, ante) of urban sanitary authorities into urban district councils, 
which include councils of boroughs and cities, does not alter the stylo or title 
of the coiporation or council of the borough (Local Government Act, 1894 
(66 & 67 Vict. c. 73), s. 21 (1)); nor does the conversion of a borough into 
a county borough (Local Government Act, 1888(61 & 62 Vict. o. 41), ss. 31, 
34 (3) ) ; as to county boroughs, soe p. 300, poat. It is improper to use the 
term “citizens’* in the name of a borough (A.-G. v. WorouUr Corporutim 
(1846), 2 Ph. 3; Rochester CorjK/ratum v. Lee (1846), 16 Sim. 376); but as to 
misnomer and its effect, see, generally, title Cokfokations, VoL VIII., p. 308. 
A misnomer or inaccuracy in tho description of any place mentioned in the 
Schedule to the Municipal Corporations Act, 1835 (5 A 6 Will. 4, c. 76), cannot 
affect the operation of tne statute relating to muniapal corporations (Municipal 
Corporations Act, 1882 (45 & 46 Vict. c. 60), s. 241). 

(m) Municipal Corporations Act, 1882 (45 & 46 Vict. c. 60), s. 7 (1). 

(n) Linodn (Urritoration v. IJvlmea Cfonmoti (1867), L. E. 2 Q. B. 482. 

(o) Municipal Corpomtions Act, 1882 (45 & 46 Vict. c. 60), s. 7 (1). 

(p) Corporate stock consists of all the stocks, funds, or publio securities 
stauaing in the books of the Bank of England or of any other publio company 
or society in the name of the corporation, under any style or title of incorpora- 
tion (Municipal Corporations Act, 1882 (45 &46 Vict. c. 50), 8.118(1)). Asto 
transfers of stock, see ibid.j s. 118 (1) — (7), and the Forged Transfers Acts, 1891 
(M A 55 Vict. c. 43} and 1892 (56 & 66 Vict c. 36); and see title CoMPANiRS, 
Vol. V., p. 195. 

(q) Municipal Corporations Act, 1882 (45 & 46 Vict c. 50), a. 130 ; as tv 
Mie borough fund, see p. 319, post, 

^r) ArnM y. Qraveemd Corporaiicn (1666), 2 E. A J. 574. 
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(ilL) Corporate Offices, 

610. The corporate offices are those of mayor, alderman, councillor, 
and elective auditor («). 

611. Every qualified (t) person elected to a corporate office must, 
unless exempted by law (a\ either accept the office or render himself 
liable to a line (h). Acceptance is signified by the person elected 
making and signing a declaration (c). 

The declaration must be made and subscribed before the mem- 
bers of the council or the town clerk, who have power to receive the 
same (^f), within five days after regular (e) notice of election (/). 
If tills is not done the person elected is liable to pay to the 
council such line as may be prescribed by bye-law (g), or, if there is 
no bye-law, in the case of an alderman, councillor or elective auditor, 
a fine of 4*25, and in the case of a mayor, 450 (h). The fine is 
recoverable summarily (t). Until he has made and subscribed the 
declaration the person elected must not act in the office except in 
administering the declaration (/.). 

Non-acceptance of the office creates a casual vacancy (1), 

612. A person who acts in a corporate office (m) before making 
the requiiw declaration (w), or without being qualified at the time of 
making it, or after ceasing to be qualified, or after becoming dis- 
qualified (o), is liable to a line (p) not exceeding £50 ; but if in fact 
he was enrolled as a burgess he is not liable merely because he was 

(a) Municipal Corporations Act, 1882 (45 & 46 Viot. c. 60), s. 7 (1). The 
mayor, aldoimen, and councillors form the council, see p. 302, post. As to the 
mayor, seep. 3u9, post; aldermen, p. 308, post; councillors, p. 302, post; and 
elective auditor, p. 324, jmt. 

f As to qualiticiition, see p, 303, post. 

See p. 297, pmt 

Municipal Corporations Act, 1882 (45 & 46 Viet. o. 50), s. 31 (1) ; and see 
OORPOKATIONS, Vol. VIIl., pp. 327, 328. 

(c) For tho form of doclamtion, see Municipal Corporations Act, 1882 (45 & 46 
Viet 0 . 60), 8. 36, Sched. VllL, Form A. 

(d) Ihiii,, 8. 239 (1). Tho Promissory Oaths Act, 1868 (31 & 32 Viot c. 72), 
appli<*8 (Municipal Coiporatious Act, 1882 (45 & 46 Viet. c. 60), s. 239 (2) ). 

(e) Casual inft)nnatioii is not sufficient He must have “ regular ” notice of his 
election either by being actually present when it is announced, or by being 
aptnised of the fact by some official authority (li. v. Preece (IS 13), 6 Q. B. 94, 97). 
i/) Municinal Corporations Act, 18S2 (46 & 46 Viet. c. 60), s. 34 (1). 

(g) Ibid, There must be some evidence of qualification before a fine can be 
imposed; see Ji, v. Richtiumd (1862), 11 W. R. 65. 

(A) Municipal Coiporations Act, 1882 (45 & 46 A^iot o. 50), s. 34 (2). 

(•) lUd,, s. 34 (4). As to suinmury proceedings genemlly, see title 
Magistra'I'ES, pp. 531 ef post. 

{h) Munioi|)al Corporations Act, 1SS2 (45 & 46 Viet. o. 50), s. 35. A pe rson 
who administei's the declni-ation to a counci!l()r whom ho knows to bo disquali- 
fied cannot act as a relator in quo warranto proceedings against the lattcT 
(II, V. Qrtme (1842), 2 Q. B. 460 ; and see title Crown Practice, Vol. X., 
p. 136). 

U) Muniorial Corporations Act, 1882 (45 & 46 Viet. c. 50), s. 40 (3). 

(m) Except for the purpose of administering the deduration to someone else 
8. 35). 

i n) See the text, supra, 
o) See pp. 3t»3, 304, pt>st. 

p) Eecoveinble by action (Municipal Corporations Act, 1882 (45 ft 46 Viet. 
^ 50), s. 41 (1) }. As to this proceeding, see md,, s. 224, and pp. 326, 327, poi^. 
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not entitled to be so enrolled (q). His liability to a penalty ceases 
when the disqualiiication ceases (r), but it does not cease because 
the period within which the elections could be called in question has 
expired («). 

A councillor acts in his office if he takes part in the discussions 
of the council, without voting (t\ and the fact of his acting is suffi- 
ciently evidenced by producing an attendance book of the members 
signed by him and the minute book of the council showing his name 
as an attending member (a). 

The disqualification of a corporate officer does not affect the 
validity of his acts whilst holding that office ; and an election to a 
corporate office cannot be questioned on the ground of the defect or 
want of title of the election officer ; nor can a burgess roll be 
questioned by reason of a defect in the title or want of title of the 
mayor if he was in actual possession of the office (/;). 

613. The following persons are exempt by law: — (i.) any person 
disabled by lunacy or imbecility of mind, or by deafness, blindness, or 
other permanent infirmity of body (c) ; (ii.) any person who, being 
above the age of sixty-five years, or having within five years before 
the day of his election either served the ofiice or paid the fine for 
non-acceptance, claims exemption within five days of his election (tf); 
(iii.) any military, naval, or marine office in His Majesty’s service on 
full pay or half pay (c) ; (iv.) any officer or other person employed 
and residing in any of His Majesty’s dockyards, victualling 
establishments, arsenals, barracks, or other naval or military 
establishments, and army reserve men (/) ; (v.) any resident mem- 
ber of the Universities of Oxford and Cambridge (as respects the 
municipal corporations of Oxford and Cambridge) (g ) ; (vi.) dissenting 


1 5 ^) Municipal Corporations Act, 1882 (45 & 46 Viet. c. 50), 8. 41 (1), (2). 
r) Lewis v. Carr (1876), 1 Ex. D. 484, 0. A. 

8) De Souza v. Cobden, [1891] 1 Q. B. 687, 0. A. 

() Charleaworth v. Rudgard (1835), 1 Cr. M. & E. 896. 

(a) Uunnirt^B v. Williamson (1883), 11 Q. B. D. 533, 0. A. 

(6) Municipal Corporations Act, 1882 (45 & 46 Viet. c. 50), s. 42 The fact 
that the acts of a disqualified person in a corporate otiiue are valid does not 

E revent an inquii*y on an election petition into the validity of a vote given by 
im in virtue of such office (Vm v, Longhdiom^ [1894] 1 Q. B. 767); a 
councillor whose election is declared void cannot before the avoidance oi his 
election give a valid vote at the election of a mayor {Bland v. Buchanan, [1901] 
2 K. B. 75); and os to municipal elections generally, see title Elections, 
Vol. XIT., pp. 338 ei seq, 

(c) Municipal Corporations Act, 1882 (45 & 46 Viet. c. 50), s. 34 (3) (a). 

(d) Ibid., 8. 34 (3) (b). 

(a) Ibid,t s. 253 ; and see the Army Act, 1881 (44 A 45 Viet. c. 58), s. 146 ; 
and as to such persons, see title Eoyal Eobces. 

if) Municip^ Corporations Act, 1882 (45 A 46 Viet. c. 50), s. 253. Army 
reserve men ai-e exempt from any parochial, town^ip, or borough office (Eeserve 
Forces Act, 1882 (45 A 46 Viet. c. 48), s. 7). Boyal naval reserves and army 
special reserves (see title Boyal Forces) are exempt from serving as peace or 
parish officers (Naval Volunteers Act, 1853 (16 A 17 Viet. c. 73), s. 8 ; Boyal 
Kaval Beserve (Volunteer) Act, 1859 (22 A 23 Viet, a 40), s. 7 : Naval Beseivo 
Act, 1900 (63 A 64 Viet. o. 52), s. 1 (4) ; Militia Act, 1882 (45 A 46 Viet 
c. 49), a. 41 ; Territorial and Bes^e Forces Act, 1907 (7 Edw« 7, c. 9) ; see 
•leo Local IffilitiB (Inland) Act, 1812 (52 Geo. 3, o. 38), a. 197). 

($) Muaiflipal Oknpozations A^ 1882 (45 A 46 Viet o. 50), s. 257 (4). 
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ministers (fe) ; (vii.) Roman Catholic priests (t) ; (viii.) any commis- 
sioner or assistant commissioner of excise or officer of excise or 
person employed in the collection or management of or accounting 
for the revenue of excise or any part thereof during the time of his 
acting as such commissioner or assistant commissioner or officer, or 
being so employed as aforesaid (/*:) ; (ix.) any officer or person 
appointed by the Commissioners of Inland Revenue or employed 
by them or under their authority or direction in any way relating 
to any of the duties under their care and management, so long 
as he continues in and exercises such office or employment (1 ) ; 
(x.) any commissioner, officer, clerk, or other person acting in the 
management or service of the customs (m) ; (xi.) every registrar of 
births and deaths, and every registrar of marriages (n ) ; (xii.) any 
Postmaster-General or officer of the Post Office (o) ; (xiii.) any 
inspector of factories and workshops (p); (xiv.) every registered 
medical practitioner (q); (xv.) every person registered as a 
dentist (r). 

614 . A person elected to a corporate office and duly holding 
tlie Bame(«) may at any time by writing signed by him and 


(A) From any parocbitil or ward office, or other office in any hundred of any 
flhtre, city, town, parish, division, or wapeotako (stat. (1089) 1 Will, & Mar, c. 18, 
fl. 8 ; Places of Keligious Worship Act, 1812 (52 Geo. 3, c. 155), b. 9); see title 
KCCI.ESIA8T1CAL LaW, Vol. XI., pp. 813 €t seq. 

{%) TilO sauie exemption as in note (4), 6H])ra (Roman Catholic Relief Act, 
1791 (31 Goo. 3, c. 32), a. 8); see title Ecclesiastical Law, Vol. XL, p. 807. 

(A:) Excise Management Act, 1827 (7 & 8 Goo. 4, c. 53), b. 11, repotiled l)y the 
Inland liovenno Regulation Act, 1890 (53 & 54 Viet. c. 21), s. 40, and re-enacted 
by iV/tVL, 8, 8, which applies to exemption from any corporate, parochial, or other 
public offi<!C or employment. As to the persons referred to in notes (/r), (A), (w), 
see title Revenue. 

(/I Inland Revenue Regulation Act, 1890 (63 & 54 Viet. c. 21), s. 8, applying 
to the offices of mayor, sherilf, and all coiporate, parochijil, or other offices or 
employments, Oomrnissiouers (see title Income Tax, Vol. XVI., n. 612) are 
also exempt from all parish and ward offices (Income Tux Act, 1842 (5 & 6 Viet, 
c. 35), 8. 35). 

(m) Customs Consolulaiion Act, 1876 (39 & 40 Viet. c. 36), s. 9. This also 
applies to parochial and other public offices. 

(w) Births and Deaths Registration Act, 1837 (7 Will. 4 & 1 Viot. c. 22), s. 18, 
applying to every parochial and oorporato office whati^oever. As to such persons, 
see title Reoistiiation of Biutiis, aIauiuages, and Deaths. 

(o) Post Office (Management) Act, 1837 (7 Will 4 & 1 Viet. c. 33), s. 12, 
re}»euled by the Post Office Act, 1908 (8 Edw, 7, c. 48), but re-enacted by ihuL^ 
s. 43, which applies to the office of mayor, sheriff, and all corporate, parochial 
or other public offices or employments; and see title Post Office. 

( p ) Factory and Workshop Act, 1901 (I Edw. 7, c. 22), s. 118 (6), cmplying to 
all parochial and municipal offices ; and, as to such persons, see title Factobiss 
AND Shops, Vol XI V„ p. 538. 

{q) Medical Act (21 & 22 Viet. c. 90), s. 35. This also exempts from paroohinl, 
waid, hundrc<l, and township offices; and, as to such persons, see title 
Medicine and Piiabmacy. As to apothecaries, see stat. (1694) 6 ^7 Will & 
Mar. 0. 4, s. 2. 

(r) Dentists Act, 1878 (41 & 42 Viet c. 33), s. 30; and see title Medigikb 
AND PnARMACJY. This also exempts from parochial, ward, hundred, and town-’ 
ship offices. 

(«) The words ** and duly bolding the same** do not appear in the Municipal 
Cor^rations Act, 1882 (45 & 40 Viet c. 50), but are to be implied. A person 
who is diis|ualified cannot resign {ffardmek t. Btvwn (1873), L. E. 3 0. F. 406)« 
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delivered to the town clerk resign the office on payment of the fine sect. 5. 
provided for non-acceptance thereof (t). In any such case the The 
council must forth^Yith declare the office to be vacant, and signify Borough, 
the same by notice in writing, signed by three members of the 
council, countersigned by the town clerk, and fixed on the town 
hall, and the office thereupon becomes vacant (a) ; and, although 
it will not become vacant until all these prescribed conditions have 
been fulfilled (/>), whenever the writing has been delivered to the 
town clerk and the fine has been paid, the resignation as such is 
irrevocable (c). No person enabled by law to make an affirmation 
instead of taking an oath is to be liable for any fine for non- 
acceptance of office by reason of his refusal on conscientious 
grounds to take any oath or make any declaration required by the 
Municiiml Corporations Act, 1882 (cl), or to take on himself the 
duties of the office (rf). 

616. A person ceasing to hold a corporate office will, unless dis- 
qualilicd to hold the office, be re-eligible (e). Until, however, he 
coni])lies witli the conditions of requalification, he is not ro- 
eligil)le(/). 

616. Casual vacancies in corporate offices are filled by election Killing ciwnai 
as in ordinary vacancies, the person elected holding oftice for the un- vacancies, 
expired term of the vacating officer. If there be more than one casual 
vacancy, the elected go out of office according to the number of tlieir 

votes, the holder of the smallest number taking the place of the officer 
who would have fiiot retired and so on. If there has been no con- 
test the council determines the order of retirement (/;). 

Sub-Sect. ConstUntioh of Hurnny/tB, 

(i.) VariciieB of Jlu 

617. A city has been said to be “ a borough incorporate which City, 
hath or hath had a bishop ” {h ) ; but tlie e\i»teaco (present or past) 

of a bishopiic is not essential to the existence of a municipal city. 

As to proceedings for a quo %oarranio absolute, although tho (h foiidunt hns 
purported to resign tho otlico and his supposed resignation has bct?n accepted, 

BOO title C’liuWN riiACTiCE, Vol. X., pp. 131, 132, HO. 

U) Municij)al Corporations Act, 18b2 (45 & 46 Viet. c. 50), s. 30 (1). 

hi) Ibid., 8. 30 (2). 

\h) R. V. \Vtlchp(n>l Corporatim (187(3), 35 L. T. 694 ; and following thiit decision, 

Wrioiit and Gainsford Bruce, JJ., in a later case, hold that an ahiornmn. 
who in tho course of rotation is about to go out of ollice under the Municipid 
Corporations Act, 1882 (45 & 46 Viet. c. 50), as. H (5), (6), cannot, by merely 
resigning his office before tho ordinary day of election of aldermen, und in 
the absence of a declaration by the c<»uncil tliut tho office is vacant, get i*id 
of his disqualification to vote at tho election of aldermen under ibid., b. 60 (3), 
rei)ealed by tho Municipal Corporations Amendment Act, 1910 (10 Edw. 7 
dt 1 Ooo, 6, c. 19), 8. 1 (2) {rease v. Lowden, [1899] 1 a B. 386). 

(c) R. V. Wigan Corp&ratym (1885), 14 Q. B. D. 908. 

\d) 45 & 46 Viet, c. 60, s, 30 (3). 

(c) Ibid., a. 37. 

(/) Hardwick v. Rmwn (1873), L. R. 8 C. P. 406. 

tg) Muaiciiml Corporations Act, 1882 (45 & 40 Viet. c. 50), 8. 40 (1), (2) ; aee 
title Electioks, Vol. p. 339. 

(A) Co. litt 109 b. Tho note in Hargrave's edition shows that it was not 
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The title of “ city ** is a rank or dignity which is almost 
invariably created by the exercise of the Eoyal prerogative by letters 
patent (i), 

618 , Before 188S, certain cities and towns obtained by Eojral 
charter the special privilege of being counties of themselves having 
their own sherills (/c), and being free from the jurisdiction of the 
oflScers of the county at large. These were usually known as counties 
of towns or counties of cities (1). 

In 1888, every borough which on the Ist June of that year 
either had a population of at least 60,000, or was a county 
of itself, was for the purposes of local government made an 
administrative county of itself and called a county borough (?«), 
but for all other purposes it continues to be part of the county in 
which it is situate (?/)• 

Further, any borough having a population of not less than 
60,000 may be constituted a county borough by the same pro- 
cedure as county boundaries may be altered, that is by provisional 
order of the Local Government Board ; confirmation by Parliament 
is necessary (o). 

The effect of a borough being recognised or constituted a county 
borough is to give to the mayor, aldermen, and hurgesses, acting 
by the council, all the powers, duties, and liabilities of a county 
council (p), but to leave the constitution, election, proceedings, and 
position of the county borough council, and the appointment of its 
officersand their duties, to be regulated by the Municipal Corporations 
Act, 1882 (q). 

Certain statutory provisions affecting counties in general have 
no application to county boroughs, namely, those relating to the 
constitution, election, proceedings, or position of the county council 
or its chairman (r) ; the county treasurer, county surveyor, and 


necessary that the borough should be incorporate, and Westminster is instanced; 
soe also Com. Dig., tit. “ Burrou^h ” ; Grant, Law of Corporations, 62. 

(t) Ripon is nn cxcoj)tion, having been created a city by means of a section 
in a local Gas Act (City of Uipon Act, 18G5 (28 & 29 Viet. c. exxvi.), s. 64). 

(A) See title Sheriffs and Bailiivs; see also 1 Bl. Com., 2 let ed., 120. 

(0 A list of those existing in 1836 is found in the Municipal Corporations Act, 
1835 (5 & 6 Will. 4, c. 76), s. 61. 

(m) Local Govorniuont Act, 1888 (51 & 62 Viet. c. 41), s. 31. A list of such 
county boroughs is found in ibid,, Sened. III. For an extension of this list, see 
note (^, in/ra, 

(n) Local Goveniment Act, 1888 (51 & 62 Viet, c, 41), s. 31. If a separate 
commission of assize, oyer and teiminer, and gaol delivery is not directed 
to be executed within the borough, borough for such purpose is to be part 
of the county in which it is specified in the Schedule to the Act to be deemed 
to be situate {ibid,). As to the adjustment of financial relations with the county, 
•ee ibid., as. 32 — 34. 

(o) Local Government Act, 1888 (51 & 62 Viet. c. 41), s. 64 (1) — (3). Under 
this iKiwer the following have been (1911) constituted county l^mughs sinoe 
1888: — Blackpool, Bournemouth, Burton-upou-Treut,Giiin8by, Merthyr Tydfil, 
NewiH)it (Mon.), Oxford, Rotherham, Smethwick, ^uthport, 6toke>on -Trent, 
Tynemouth, Warrington, West Hartlepool. 

( p) See Local Government Act, 1888 (61 & 52 Viet. c. 41), s. 34 (Ih 

Iq) Ibid,, s. 34 (3) (a), (b). The financial relations of county boioughs to the 
county in which wey are situate is dealt with on pp. 363 et ieq.^ peel, 

(r) See pp. 340 qi seq., post. 
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other county officers («) ; the standing joint committee of the Sect. 6. 

justices and the council (a) ; coroners (b) ; gas meters (c) ; the The 

transfer to the county council of powers relating to county and Borough, 

other rates, and the preparation or revision of the basis or standard — 
for the county rate(d); and, except where expressly mentioned, 
those relating to finance («). 

Further, the council of a county borough cannot deal with the 
division of the county into polling districts for parliamentary 
elections for the county, the appointment of places of election 
for the county, revision courts, and registration of parliamentary 
county voters (/), nor is the council of a county borough the county 
authority for the purpose of allotments (^). 

619. A quarter sessions borough is one having a separate court Quarter 
of quarter sessions, and includes a county of a city and a county sessions 
of a town, subject to the Municipal Corporations Act, 1882 (h). boixjugh. 

620. The right of certain boroughs to have a separate commis- Borough 
sion of the peace (i) is unatTected by the Municipal Corporations separate 
Act, 1882 (k), and the Crown has power, on the petition of the the peace?' ^ 
council of a borough, to grant to the borough a separate com- 
mission of the peace (Z), and this is not affected by any subsequent 

grant to or for any county of a similar commission (in). 

(ii.) Special Cities^ BoronghSt and Place$. 

621. The Cinque Ports were originally Dover (n), Sandwich, Oinque Ports. 
Romney, Hastings (o), and Hythe ; the two “ancient towns” of 
Winchelsea and Rye have since been added (p). To some of these 


Z«) See pp. 342 H seq.^ post. 

(a) See p. 349, post. 

(b) As to these, see Local Government Act, 1888 (61 & 52 Viet. o. 41), 
8. 34 (4), (o); and title Cohonkks, Yol. VlII., pp. 218, 23G. 

(c) See title Gas, Vol. XV., p. 344. 

(d) See pp. 369, 368, pof>t 

(e) These are contained in the Local Government Act, 18S8 (51 & 62 Viet, 
c. 41), Part IV, ; see p. 350, post. 

(/) Local Government Act, 1888 (51 & 62 Viet. c. 41), B. 34 (6). 

(g) Ibid., 8. 34 (7) ; and see title Allotments, Vol. I., pp. 341 et seq. As to 
the union of county boroughs with each other or with counties, see Ijocal 
Govenimeut Act, 1888 (51 & 62 Viet, c. 41), ss. 54, 55. As to Bi iilges sud 
main roads, see title Highways, Stheets, and Bkidoes, Vol. XV L, p. 26. 

(h) Local Government Act, 1888 (51 & 52 Viet. c. 41), s. 100. As to its 
position in the county, see p. 372, post; as to its financial relationship with 
the county, see Local Government Act, 1888 (61 & 62 Viet. c. 41), ss. 35 — 38; 
pp. 363 ei seq. y post ; see also titles Coroners, Vol. VIII., pp. 218 et srq, ; 
Courts, Vol. IX., p. 747 ; Magistrates, pp. 531 et seq.y post. 

(i) See generally, on this subject, title Magistrates, p. 540, post. As to 
their position in the county, see p. 374, post 

(k) 46 & 46 Viet. 0 . 50, s. 250 (5), which preserved this right in the case of 
boroughs named in the Municipal Corporations Act, 1835 (5 & 6 Will. 4, o. 76), 
Bched. A- 

(l) Municipal Corporations Act, 1882 (46 & 46 Viet. o. 50), s. 166. 

^) Ibid.y 8. 187. 

(n) Dover is now a larger quarter sessions borough, as to which see p. 372, 
post. 

(o) Hastings is a county borough ; and see p. 362, post. 

(p) Hythd, Sandwich, and Bye are smaller quarter sessions boroughs ; see 
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were attached subordinate ports or towns, called their corporate 
members. Other towns and villages, known as unincorporated 
members, were also subject to their jurisdiction (q). "With the 
exception of Hastings, the Cinque Ports and their ancient towns 
and members form, for local government purposes, part of the 
county in which they are respectively situate (r). 

622. Cambridge is a municipal borough ; Oxford is a city and a 
county borough. The composition of the council in each provides 
for the representation of the university, and the privileges of the 
chancellor, masters and scholars thereof are protected («). 

Sub-Sect. 4. — Oovemment of the Municipal Borough. 

(i.) The Council. 

623. The municipal corporation acts by and through the council 
of the borough, wdiich consists of the mayor, aldermen and 
councillors (0, but the council is not incorporated and acts in the 
name of the corporation. 


(ii.) The Councillor 8. 

(a) In Oenerah 

624. The councillors are to be **fit*' persons elected by tlie 
burgesses (a). An unmarried woman is eligible as a councillor if 
she possesses the necessary qualifications {h). 


p. 372, post Winchelsea (see note (a), p. 329, post) and Bomnoy are not 
municipal boroughs. 

(v) JSoo also title COURTS, Vol. IX., pp. 127 — 129, and pp. 328, 329, post, as to 
certain prescriptive boroughs under the Municipal Corporations Act, 1883 (46 & 
47 Viet. 0. 18). 

(r) The Statute of Bridges (stat. (1630) 22 Hen. 8, o. 6, s. 6) exempted the 
Cinque Ports and their meinbcrs from its provisions. As to tho comTr^^8ion of 
the ])osico for the liln itiesof the Cinque Ports, soo title Courts, Vol. IX., p. 12S. 
The Cinque Ports Act, 1811 (51 Geo. 3, c. 36); the Cinque Ports Act, 1855 (18 
& 19 Viet. 0 . 48) ; the Cinque Ports Act, 1857 (20 & 21 Viet, c. 1) ; and tlie Cinque 
Ports Act, 1869 (32 & 33 Viet. c. 53), were preserved by the Municipal Cor- 
porations Act, 1882 (45 & 46 Viet. c. 50), s. 248 (7), and should be referred to 
lor details as to the ports ; see also Municipal Corporations Act, 1882 (45 & 46 
Viet. 0. 5(1), 8. 248 ; Local Goveniment Act, 1888 (51 & 52 Viet. c. 41), ss. 38, 48. 

(«) See Local Government Board’s Provisional Orders Conlirination (No. 15) 
Act, 1889 (62 & 53 Viet, c. exvi.) ; Local Government Board’s Provisional 
Orders Confirmation Act, 1889 (62 & 63 Viet. c. xv.) ; Municipal Corporations 
Act, 1882 (46 & 46 Viet. c. 50), ss. 249, 257. As to the position of Cambridge 
and Oxfora in the matter of contributions to certain exjHenses of paving, light- 
ing, and cleansing streets and places as existing before 1875, see Public Health 
Act, 1875 (38 & 39 Viet. c. 65), s. 228. 

(0 Mumcipal Corporations Act. 1882 (45 & 46 Viet. c. 601, s. 10; and see 
Int^retation Act, 1889 (62 & 63 Viet. c. 63), s. 15 (1). The term “district 
ooum^ ** includes the council of a borough (Local Government Act, 1894 (56 & 
67 Viet. o. 73), s. 21 (3)). 

(а) Municipal Corporations Act, 1882 (45 & 46 Viet. c. 60), s. 11 (1). As to 
burgesses, see title Elections, Vol. XII., p. 182. As to the election of coun- 
cillors, see title Elections, Vol. XH., pp, 339 et eeq. 

(б) Qualification of Women (County and Borough Councils) Act, 1907 (7 
Edw. 7, 0 . 3^. A married woman during coverture cannot be elected ; see tiUe 
Bliotionb, vol. XII., p. 183. 
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(b) Statutory QuaUficaticn, 

625. A person is not qualified to be elected nor to be a councillor 
unless (c)— 

(1) he is seised or possessed of real or personal property, or both, 
to the value of £1,000 in a borough having four or more wards, or 
of £500 in any other borough {d) ; or is rated to the poor rate on 
the annual value, the rateable value (e) of £80 in a borough 
having four or more wards, or of £15 in other boroughs (/) ; and 

(2) unless he is (i.) enrolled and entitled to be enrolled as a 
burgess {g ) ; or (ii.> being entitled to be so enrolled in all respects 
except that of residence, he resides beyond seven miles, but within 
fifteen miles (/?), of the borough, and is entered on the separate 
non-resident list (i) which the overseers are required to make (/c) ; 
or (iii.) qualified at the time of his election to elect to the office of 
councillor (Z). 

(o) Disqualification, 

626. A person who, for any reason, does not possess the burgess 
qualification is not eligible as a councillor (ni). 

A person is disqualified (?i) for election or for service as a 
councillor if and while he is an elective auditor (o); or holds any 
office or place of profit (p), other than that of mayor or sheriff, in 


(c) These provisions do not apply to the councils of Cambridge and Oxford, as 
to which see p. 302, ante, 

(d) Municipal Corporations Act, 1882 (45 & 46 Viet. c. 50), s. 11 (2) (c). The 
division of a borough into a greater number of wards is not to affect tno quali- 
fication of councillors {ibid.^ s. 30 (9) ). 

(e) Dahr v. Marsh (1854), 4 E. & B. 144. 

(/) Municipal Corporations Act, 1882 (45 & 46 Viet. c. 50), s. 11 (2) (o); and 
see note (d), supra, 

fjr) Municipal Corporations Act, 1882 (45 & 46 Viet. c. 50)., s. 11 (2) fa). See 
title Elections, VoI. XII., p. 182 ; and as to the burgess roll, sco also ibid., 
p. 344. The appearance of a person’s name on the roU is not conelusivo 
evidence that ne is entitled to be enrolled {Middleton v. Simpson (1880), 5 
C. P. D. 183). It is not necessary that he should be on the roU at the time 
of nomination {Btuhje v. Andrews (1878), 3 C. P. D. 510). 

{h) Measured in a straight line on a horizontal plane, and determined by the 
map of the ordnance survey (Municipal Corporations Act, 1882 (45 & 46 Viet. 
0. 50), 8. 231). 

ft) Ibid,, 8. 11 (2) (b). 

[k) Ibid., s. 49 ; see title Elections, Vol. XII., p. 206. 

(/) Municipal Corporations Act, 1882 (45 & 46 Viet. o. 60), e. 11 (3). As to 
the qualifications necessary to be entitl^ to appear on the burgess roll, see 
title Elections, Vol. XIL, pp. 182 et seq. ; and see ibid,, pp. 184, note (d), 342. 
Although the qualification is required only at the date of election, subsequent 
cessation of residence within the borough for six months disqualifies, and the 
seat becomes vacant, unless the person elected was at the time of his election 
and still continues to be qualified in some other manner (Municipal Corpora- 
tions Act, 1882 (45 & 46 Vict. c. 50), s. 11 (4) ). 

(m) As to the burgess qualification, see notes (^r) and (1), supra. As to the 
effect of acting in a corporate office when disqualified, see, generally, p. 296, 
ante. 


fn) Municipal Corporations Act, 1882 (45 & 46 Vict. c. 60), s. 12. 

(o) Ibid,, 8. 12 (1) (a). For elective auditors, see pp. 324, 325,posf. This does 
not refer to the mayor’s auditor, who mu^ be a member of the council 
(Municipal Corporations Act, 1882 (45 & 46 Vict. c. 50), s. 25 (3) ) ; see p. 824, 
post. 

(p) The feet that the holder of the office does not take the profit, but oUowa 
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m 

Sect. 5. the gift or disposal of the council (q) ; or is in holy orders (r); or is 

The the regular minister of a dissenting congregation (s ) ; or has. 

Borough, directly or indirectly, by himself or his partner, any share or 
interest in any contract or employment with, by, or on behalf of, 
the council (0, subject, however, to certain exceptions (a) ; or has 
been convicted of misapplying corporate funds towards parliamen- 
tary election expenses (6); or is adjudicated bankrupt (c); or has 
been found guilty of corrupt practices or certain other olTences 
against election law (d). 

Disquaiifica. 627. A person is interested in a contract none the less because 
tion »»y the contract is not made directly with the council, but with a 
person who has so contracted (c). Nor does the fact that the 
amount involved is trifling (/), nor the fact that the amount of 
remuneration has not been fixed, make any ditference (</). 

A contract between a council and a person who was trustee for a 
councillor (h), and a contract between a member of a council and the 

another to do po, rankes no difference {Delane v. IlWcoat (1829) 9 B. & C. 310). 
Ah to what will be considered to amount to an office of profit, see Delane v. 
liilUoaU supra^ per Littijcdale, J., at p. 313. 

(7) This includes a person who holds a paid office under a distress committee 
estaolisln'd by the borough council under uie Unemployed Workmen Act, 1905 
(5 Edw. 7, c. 18 {Crump v. Leivis^ [1908] 1 K. B. 858). As to the candiilnture 
and office of the mayor, see pp. 306, 309, post; of an aldeimim, see p. 308, 
post; and of the recorder, see p. 307, post; and title Magistuates, p. 544, post. 

(r) This disqualification does not apply to the moiubeis of the councils of 
Oxford and Cambridge. 

fa) By “regular minister** is meant someone “in an analogous position to 
a oenenced clergyman.** Where a deacon of a Baptist church refused an 
invitation to become the minister of an Independent chapel, but subsecpiently 
agreed to preach for the latter, without salary, for a specified period of some 
months, it was held that he was not disqualified for election as town councillor 
{R, V. Oldham (1869), L. R. 4 Q. B. 290). 

(<) Municipal Corporations Act, 1882 (45 & 46 Viet. c. 50), s. 12 (1) (c) ; see 
the text, infra. 

i a) See p. 300, post, 

b) Municipal Corporations Act, 1882 (45 & 46 Viet. c. 50), s. 124. 

cj See p. 307, post, 

a) See note (/ ), p. 266, ante. 

{e) Barnacle v. Clark, [lOOO] 1 Q. B. 279 (a case under the Elementary 
Education Act, 1870 (33 & 34 Viet. c. 75), s. 34); see also Le Feavre v. Lunkester 
(1854), 3 E. & B. 530. In Nutton v, Wilson (1889), 22 Q. B. D. 744, C. A., dis- 
qualification was declared on the part of a person who was employed by 
contractors with a local board to do portions 01 such conti'act work ; see also 
Tmkins v. Jolliffe (1887), 51 J. P. 247. The mere letting of a horse and cart 
at a fixed sum to a contractor for his work under a local authority has been 
held to disq^lify {Towsey v. White (1826), 5 B. & C. 125) ; see Whiteley v. 
Barley (188^, 21 Q. B, D, 154, 0. A. 

( /) Such is the view now generally adopted; see JR. t. Rowlands, [1906] 2 
K. B. 292 ; mi V. LQmjhott<m,\mA'\ 1 Q. B. 767 ; Nicholson y. Fields (4862), 7 
H. & N. 810; Lewis y. Carr (1876), 1 Ex. D. 484, C. A. ; Nutton y. Wilson 
(1889), 22 Q. B. D. 714. 0. A, ; WtH^lley y, Kay (1856), 1 H. N. 307. 

(^) FlHcher y, Hudson (1881), 7 Q. B. D. 611, C. A. Where the member of 
a board of guardians coUected rent on behalf of the board without any agree- 
ment as to commission and subsequently paid over the receipts aft' r deducting 
oommission, he was held to be disqualified, although he had returned the 
sum retained before the hoard had declared his office vacant (if. v. Rowlands^ 

Biimpsm v. Bmdiy (1844), 12 M. ft W. 736. 
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trustees of a non-provided school with whom the council arranged 
to pay for the fuel for warming the building when used as a 
school (0, are suflScient to disqualify. A contract made colourably 
under the name of another person equally disqualifies, although the 
interest is concealed (k ) ; but, on the other hand, a contract made 
by the agent of a member, purporting to be made on his behalf 
but contrary to his express directions, will probably not dis- 
qualify the member (i) ; and if the statutory prohibition is against 
“knowingly and willingly** entering into a contract, a contract 
made with an institution in ignorance that it is such an institution 
as the statute contemplates does not disqualify (771). 

It is immaterial that the contract is one that cannot be sued on 
by reason of its not being under seal (w). 

A person is interested in a contract if he takes an assignment of 
it by way of security, even before his election ( 0 ). 

628. The disqualification continues so long as the contract 
exists and the interest in it remains (p), so that where a person 
having a contract with a local authority obtained a release from 
the committee of the authority, subject to the approval of the 
authority, which was not given until after his nomination as a 
candidate, he was held to be disqualified (q) ; but if the contract is 
terminated no penalty can be recovered for subsequent acts (a), 
unless the interest in the contract (b) has caused the defendant to 
cease to be a member altogether (c). 


(t) 0(>x V. Trimott (1905), 69 J. P. 174 ; see Todd v. Ruhinson (1884), 14 
a B. D. 739, C. A. 

(Ar) ]Va1ah v. Orimshy (1900), Timea^ 30th November. 

1 1) MUea V. McLlwraith (1883). 8 App. Gas, 120, P. 0. 
m) Royae v. Rirley (1869), L. R. 4 0. P. 296. 
n) R. V. Francia (1852), 18 Q. B. 626. 

0 ) Hunninga y. WilUamaon (188J1), 11 Q. B. D. 533, 0. A. 
p) Lewfa V. Carr (1876), 1 Ex. D. 484, C. A. 

q) Re Glouceatcr Municipal Election Petition^ 1900, Ford y. Newth^ [1901] 
t. B. 683 ; see also Cox v. Truacoit (1905), 69 J. P. 174. 

(a) Lewia y. Carr, aupra ; Cox y. Truacoit, aupra, 

\b) Fletcher v. Hudson (1881), 7 Q. B. D. 611, 0. A. A borough councillor 
who, during his term of office, takes a disqualifying interest in a contract is 
suspended from office, but may resume and act in it when his interest ceases 
[Cox y. TriLscott, aupra). The disqualification arises “if and while” he is so 
interested (Municipal Corporations Act, 1882 (45 & 46 Viet. c. 50), s. 12(1) ). In 
the case of members of uroan and rural district councils and of parish councils 
and of boards of guardians, they are by such interest “ disqualihed for being 
elected or being councillors ” (see pp. 241, 264, ante), and there is no provision 
which limits the period of their qualification to the period of their disqualifying 
interest (Local (iovemment Act, 1894 (66 & 67 Vict. c. 73), s. 46 (1), which 
expressly excludes the councils of boroughs ; see if. y. Rowlands, [1906] 2 K. B. 
292). 

(c) When the interest ceases is a question upon which there has been much 
divergence of opinion. It has been doubted whether the mere existence of a 
debt for goods supplied constitutes such an interest {Re Gloucester Municipal 
Eleiiion Petition, 1900, Fwd v. Newth, aupra) ; and in one modern case it was 
expressly held that it does not {Cox v. Truacoit, aupra ; and see note (5), aupra; 
see also Woolley t. Kay (1856), 1 H. & N. 307); but it is submitted that 
such decision is not sound, and that the interest in the contract remains 
BO long as the contract is unfulfilled on either side ; see O’ OorreU Haeiinge, 
[1905] 2 L B. 690). 
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Sect. 6. 
The 

Borough. 

Afliignment 


Bvidence of 
acting as a 


Contracts 
which do not 
disqualifj. 


Disqualifica- 
tion by oflioe. 


An assignment of the benefits of a contract before election, if a 
liability under the contract remains with the candidate (d), or 
an assignment of the contract between nomination and the date 
of the poll (<?), or an assignment of a contract before the election 
without the privity of the local authority (/), will not remove the 
disqualification. 

629. The production of the minute book representing a person 
as having attended meetings, and of the attendance book signed by 
him, is evidence of his having acted as a member of the 
authority (^r), and the production of an invoice extending over a 
considerable period is sufficient evidence of the concern or interest 
in a contract (/i). 

630. The disqualification does not attach to any share or interest 
in any lease, sale, or purchase of land, or any agreement for the 
same (i) ; or in any agreement for the loan of money or any 
security for the payment of money only (k ) ; or in any newspaper 
in which an advertisement relating to the affairs of the borough 
or council is inserted ; or in any company which contracts with the 
council for lighting or supplying with water or insuring against 
fire any part of the borough, or in any railway company, or any 
company incorporated by Act of Pariiament or royal charter, 
or under the Companies Acts (1) ; or in any society registered 
under the Industrial and Provident Societies Acts, 1898 and 
1895 (m). 

631. A mayor cannot be a candidate at an election of councillors 
where he is acting as returning officer (n). 


(4) Cox V. Ambrose (1890), 65 J. P. 23. 

i e) Harford v. Linskey, [18991 1 Q. B. 852, 

/) /J. V. Franklin (1872), 6 1. R. C. L. 239. 
g) Htivninye v. Williamson (1883), 11 Q. B. D. 633, 0. A. 
h) Nicholson v. Fields (1862), 7 11. & N. 810. 

♦) This includes the leuse of a sewage farm granted by a local authority to 
one of its members with onerous covenants on both sides {It. v. Onskarth 
(1S88), 6 Q. B. D. 321). A letting for a single day is within the exception (see 
NtU V. Longboitoniy [189*1] 1 Q. B. 767). 

(A:) Le Feavie v. Lunkester (1854), 3 £. & B. 630 (defendant contracted to 
supply a town with water: he assigned the contract and the uncompleted 
works to the town authority, with the covenant, inter alia^ that the autnority 
would pay defendant £850 if they abandoned the works, or, having completed 
them, should obtain a specified supply of water of a certain quality. The 
money remained unpaid when the defendant was elected and acted as mayor 
of the town, but it was held that he was not disqualified, because the covenant 
was a security for the payment of money only). 

(/) Municipal Corporations Act, 1882 (45 &‘46 Viet. c. 60), s. 12 (2). See, e.g., 
Todd V. Itobineon (1884), 14 Q. B, D. 73}#, 0. A. ; City of London Electric Lighting 
Co. V. London Cor^ation, [1903] A, 0. 434. As to the Companies Acts, see 
title Companies, VoL V., pp. 1 et erg. 

(m) Municipal Corpomtions Act, 1906 (6 Edw, 7, o. 12), e. 2; and see, 
genoially, title Industrial, Provident, and Similar Societies, Vol. XVIL, 
pp. 1 ef seg. 

(n) F. V. Chvene (1869). 2 E. & £. 86; but the fact of his being eas ojficio the 
retuniixig officer does not prevent his seeking election as councillor provided 
that be does not act as returning officer {It. v. (1867), L. K. 2 Q. B. 657) ; 
see Fanagan v. iCsmon (1881), 8 L. B. Ir. 44; and title Elsotions, VoL Xll, 
p. 840. 
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The recorder of a borough is not, during his oflSce, eligible to be Sbct, 6. 
an alderman or councillor of a borough (o). The 

An officer of the regular forces on the active list cannot hold any Borough, 
office in any municipal corporation (p). — 

632. A bankrupt cannot be ^elected to nor hold or exercise the Bankrupts, 
office of mayor, alderman, or councillor (q). 

(d) Term of Office, 

633. Councillors are elected for three years (r) ; retiring coun- Retirement 
cillors are eligible for re-election unless disqualified («). 

The charter of a new borough may fix the date of the first retire- 
ment of the councillors (0. 

634. A mayor, alderman, or councillor becomes immediately dis- Avoidance of 
qualified and ceases to hold office if he is declared bankrupt (a), or office ; 
compounds by deed with his creditors (/^), or makes an arrangement (i.) by 

or composition with his creditors under the Bankruptcy Acts (c), ; 

by deed or otherwise (d). As regards subsequent elections the dis- 
qualification causdd by a C('m[)ounding or composition ceases on 
payment of the debts in full, anJ, when caused by an arrangement, 
it ceases upon his obtaining his certificate of discharge {e). 

(o) Municipal Corporations Act, 1882 (45 & 46 Viet. o. 50), s. 163 (6) ; see 
title Magistuates, p. 544, posL 

(p) Army Act, issl (44 & 45 Viet. o. 58), s. 146, as amended by the Army 
(Annual) Act, 1889 (52 & 53 Viet. c. 3), s. 6. But an officer of the auxiliary forces 
can ; and his competence or liability to bo nominated or elected to or to hold 
office of sheriff, mayor, or alderman, or an ollioe in a municipal corporation, 
is not to be affected by reason of the battalion or corps to which he belon‘,^8 
being; assembled for annual training at the time of such nomination or election, 
or during the time of his tenure of office (Array Act, 1881 (44 & 45 Viet. o. 58), 
s. 181 (5)); and see, generally, title Royal Forces. 

(f/) Bankruptcy Act, 1883 (46 & 47 Viet. c. 52), s. 32 (1) (d); see as to 
removal of disqualitication after discharge, p. 265, ante, and title Bankruptcy 
AND Insolvency, Vol. II., pp. 88 et a&f., and the text, infra, 

(r) Municipal Corporations Act, 1882 (45 & 46 Viet. c. 50), ss. 13 (1). (2), 62. 

The third who retire each year (see title Elections, Vol. XIL, pp. 339, 340) 
are those who have been longest in office without re-election (Municipal 
Corpoiafions Act, 1882 (45 & 46 Viet. o. 50), s. 13 (3) ). As to casual vacancies, 
see p. 299, ante, 

(s) Municipal Corporations Act, 1882 (45 & 46 Viet. o. 60), s. 37. 

(t) Ibid., B. 212. 

(«) As to this, see title Bankruptcy and Insolvency, Vol. II., p. 88. 

(5) A composition with creditors which was not by deed and was not under 
the Debtors Act, 1869 (32 & 33 Viet. c. 62), was held not to disqualify under 
corresponding words in the Municipal Corporations Act, 1835 (5 & 6 Will. 4, 
c. 76), 8. 62 {Aslntt V. Souihamptijn Corporation (1880), 16 Ch. 1), 143). An 
assignment by a debtor of all his property by deed to a trustee for the benefit 
of those creditors who should sign the deed, without any sum by way of com- 
position being mentioned, is not a “composition with creditors” (72. v. Cooban 
(1886), 18 a B. D. 269). 

(c) See. generally, title Bankruptcy and Insolvency, Vol. II., pp. 1 et aeq, 

(d) Municipal Corporations Act, 1882 (45 & 46 Viet. c. 50). s. 39 (J) (a); 

Bankruptcy Act, 1883 (-lO & 47 Viet. c. 52), s. 34. The above provision does 
not disqualify the candidate for election (72. v. Ghiity (1836), 5 Aa. & El. 609) ; 
but see now IJankruptoy Act, 1883 (46 & 47 Viet. c. 52), s. 32, as amended by 
the Bankruptcy Act, 1890 (63 & 54 Viet, c 71). s. 9, and note (?), aapra. 

(e) Municipal Corporations Act, 1882 (45 & 46 Viet. c. 60), a, 39 (3). As to 
the oessation of the disqualification by bankruptcy, see title Ba^^upiot anh 
iRtiOLVSiiOT, Vol. n., pp. 89, 91, 269. 
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635. Continuous absence from the borouj^h, except in case of 
illness, on the part of an alderman or councillor (/) for more than 
six months, and on the part of the mayor for more than two 
months, disqualifies the officer, and he thereupon ceases to hold 
office (g) and becomes liable to the same fine as for non-acceptance 
of office, recoverable summarily (/t) ; but the disqualification, as 
regards subsequent elections, ceases on his return (t). 

636. When a councillor thus (j) becomes disqualified, the council 
must forthwith declare the office to be vacant, and must signify the 
same by notice signed by three members of the council, counter- 
signed by the town clerk, and fixed on the town hall (/c). There- 
upon the office becomes vacant (Z), but not before {m). No declaration 
appears to be necessary where actual bankruptcy supervenes, since 
by the statute the office becomes ip&o facto vacant (n). Upon the 
disqualifit ation attaching, it is not competent for the disqualified 
office-holder to resign (o). 


(iii.) The Aldermen, 

637. The number of aldermen is one-third of the number of 
councillors (p). They are elected (a) by the councillors for six 


(/) Tbo absonco on active service, or on service beyond the seas, of an officer 
or soltlior of the auxiliary forces or of the l eserve forces does not disqualify him 
nor vacate his office as a member of the boi'ough council, nor cause him to incur 
any fine or other liability (Members of Local Authorities llelief Act, 1900 
(63 & 64 Yict. c. 46), 8.2). The expressions “soldier,” “reserve forces,” 
“auxiliary forces,” “ active service,” and “beyond the seas” have the mean- 
ings respectively assigned to them by the Army Act, 1881 (44 & 45 Viet. c. 68), 
■s. 189, 190 (0), (9), (12), (25); see title Loyal Forces. 

(f/) Municij al Cta’iwations Act, 1882 (4.) & 40 Viet. c. 50), s. 39 (1) (b). 
f/t) //itU, 8, 39 ('4). As to fine on non-acceptance of office, see p. 296, ante, 

(i) Municipal Oorporations Act, 18 n 2 (45 & 46 Viet. o. 60), s. 39 (4). 

(;) See p. 307, supra, and the text, eupra. 

(«) It must be fixed in some conspicuous place on or near the outer door of 
the town hull, or, where there is no such hall, in some conspicuous place in 
tlie borough or ward to which the notice relates (Muiiicipnl Corporations Act, 
1882 (46 A 46 Viet. c. 69), s. 232). In the case of disqualification by absence, 
the absenting member must be given an opportunity of explaining his absence 
before proceedings can bo taken to elect another member ; see liichardeoiiv, 
Methlet/ School [1893] 3 Ch. 610. 

(/) Municipal Corporations Act, 1882 (45 & 46 Viet c. 50), s. 39 (2). This 
procedure applies only in the case of a disqualification under t5td., s. 39 ; 
compai*e the urocedure on resignation ; see p. 298, ante. As to disqualification 
arising from Daiikruptcy, see note (w), infra, 

(m) li, V. Leeds Oi^rporaiion (1838), 7 Ad, & EL 963 ; 12. v. UWchpool Corpora^ 
tion (1876), 35 L, T. 694; Hardwick v. Brown (1873), L. B. 8 C. P, 406; see 
Pease v. Lowden, [1899] 1 Q. B. 386. 

(r4) Bankruptcy Act, 1883 (46 & 47 Viet. c. 62), s. 34: “If a person is 
adjudged bankrupt whilst holding the office of mayor, alderman, councillor 
.... his office shall theieupon become vacant” 

(o) Hardwick v. Brown (1873), H It 8 0. P. 406 ; Futcher v. Saunders (1885), 
49 J. P. 424. 

(;*) Municipal Oorporations Act, 1882 (46 & 46 Viet. c. 60L s. 14 (2). 
la) See title Elections, VoL XII., pp. 364 et seq, ; an alaerinan of a munici- 
pal oorough shall not, as such, vote in the election of an alderman of the 
Sorough (Municipal Corporations Amendment Act, 1910 (10 Edw. 7 & 1 Oeo. 5, 
19), a 1). As to their retirement and qualification, see ibid , ; see also ihid,^ 
840, note (a). As to the order of retirement in the case of now boroughs, see 
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years ( b ). A retiring alderman is eligible for re-election, unless 
otherwise disqualified (c). An alderman elected to and accepting 
the ofiSce of councillor vacates his office of alderman (d). 

The rules as to the disqualification of councillors owing to 
bankruptcy, insolvency, and absence apply to aldermen (<?). 

(iv.) The Mayor * 

638. The mayor (/) is elected {g) by the council from among the 
aldermen or councillors or persons qualified to be such (//). An 
outgoing mayor is eligible if not disqualified (i), and so is an 
outgoing alderman (/f). 

639. His term of office is for one year, but he continues in office 
until his successor has accepted office and made and subscribed 
the necessary (/) declaration {m ) ; and although the mayor is a 
councillor whose office expires on the 1st November (?/), and there- 
fore ceases to be a councillor, he continues as a supernumerary 
member of the council until his successor as mayor has accepted 
office {o ) . 

640. The council may grant to the mayor such remuneration as 
it thinks reasonable (j)). Socially the mayor has precedence in 
all places in the borough {q)y except in the city of Oxford and the 
borough of Cambridge, where the mayors have not i)recedence over 
the vice-chancellors of the universities (r). 

During his term of office, and the year following unless he is 
disqualified to be mayor, he is by virtue of his office a justice for 


Mutucipal Corporations Act, 1882 (45 & 40 Viet. c. 50), s. 212 (1) (b). Ab to 
filling' casual vacancies, seo p. 299, ante, 

i h) Municipal Corporations Act, 1882 (45 & 46 Viet c. 60), s. 14 (1), (5). 
c) See p. 303, ante. 

a) R. V. Btmgor Corporation (1886), 18 Q. B. D. 349, 0. A. 
e) See p. 307, ante. 

J) The title of “lord mayor*’ has in recent times been conferred bv letters 
patent upon the chief magistrate, c.^., in Manchester, Liverpool, Birmingham, 
Bristol, York, Sheffield, Leeds, Norwich, Bradford, Newcastle-on-Tyne, ('ardilf. 

(v) i?eo title Elections, Vol. XIL, p. 352. As to a casual vacancy in the 
office of mayor, see p. 299, ante. 

[h) Munhapal Coi^porations Act, 1882 (46 & 46 Viet. c. 50), s. 15 (1). But an 
outgoing alderman shall not, as alderman, vote in tho election of a mayor 
(Municipal Corporations Amendment Act, 1910 (10 Ed\y. 7 & 1 Goo. 5, c. 19), 
B. 1 (1). As to the qualifications of aldermen and councillors, see p. 303, ante ; 
the text, supra; and title Elections, Vol. XII., pp. 339, 354. 

i i) Municipal Corporations Act, 1882 (45 & 46 Vict. c. 50), e. 37. 
k) I hid.y 8. 15 (2). 

1) Ibid., 6S. 13, 62. 
m) Ibid., 8. 15 (3). 

w) See title Elections, Vol. XII., p. 339. 

o) Municipal Corporations Act, 1882 (45 & 46 Vict. c. 50), s. 38 ; R. v. Owm$ 
(1859), 2 E. & E. 86. 

(p) Ibid., 8. 15 (4). As to additional remuneration on special occasions, see 
A.-G. V. Cardiff Corporati<m, [1894] 2 Ch. 337 ; compare also A.-O. v. Bhukhurn 
Corporation (1887), 57 L. T. 385 (iubilee festivities) ; A.-G. v. Ea$t Barnet Valley 
Urban District Ouuncil (1911), 131 L. T. Jo. 218 (coronation festivities). 

{(j) Municipal Corporations Act, 1882 (45 & 46 Vict. c. 60), s. 16 (5); Ex parte 
Birmingham {Maytrr) (1860), 3 E. & E. 222. Tho mayor is not entitled to 
preside when sitting as a justice within the borough along with county justices 
transacting county busmess (Lawson v. i2«yiioWs,jr^l904] 1 Ch. 718). 

(r) Mumeipal Corporations Act, 1882 (46 & 46 Vict. o. 60), s. 267 (2). 
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the borough («), and, whilst mayor of a borough other than a ooun^ 
borough, he is also a justice of the peace for the county in which 
the borough is situate (a). The mayor of a borough named in the 
Schedules to the Municipal Corporations Act, 1835 (b), is the 
successor of and represents the chief officer of the borough (c). 

641. The rules as to the disqualification of councillors by bank- 
ruptcy, insolvency, or absence apply to the mayor (d). 

(v.) The Deputy Mayor, 

642. During the illness or absence of the mayor he may appoint 
an alderman or councillor to act as his deputy (e), who may do all 
acts which the mayor might do, except that of taking the chair at 
the council, unless specially appointed by the meeting to do so (/), 
and except that of acting as a justice or in any judicial capacity, 
unless he is a justice (g). 

(vi.) Powers of the Council. 

643. The council exercises all powers which are vested in the 
corporation {h). The powers and duties possessed by or imposed on 
the municipal corporation may consist of those conferred or imposed 
upon it by the terms of its charter, or by prescription, or by statute. 
The last include those powers and duties which it may or must 
exercise under statutes specially relating to municipal corpora- 
tions (/), or which it may or must exercise as being the local 
authority appointed to carry into execution the provisions of a 
statute relating to particular subjects (A:), and those conferred upon 
it, as an urban district council, by the Local Government Act, 
1894 (/). 


( 5 ) Municipal Corporations Act, 1882 (45 & 46 Viet c. 50), s. 155 (1), Before 
actiiij? he rnu^t tuke the oaths required to bo taken by justices s. 157 (2) ) ; 
and see title Maoistkates, p. 539, post. The mayor is entitled to act as such 
justice whether the borough has a separate commission of the peace or not 
( Wilson V. Struyndl (1881), 7 U. B. D. 548). Although a woman may be elected 
mayor she cannot, by virtue of her office, bo a justice of the peace (Uualification 
of Women (County and Jhuough Councils) Act, 1907 (7 Edw. 7, c. 33), s. 1). 

(u) Ijocal Government Act, 1894 (56 & 57 Viet, c, 73), ss. 22, 35. As to the 
qualifications and oaths of justices, see title Magistrates, pp. 538 et seq., post. 
As t(j the precedence of the mayor as a justice, see Municii)al Cori^orations 
Act, 1882 (45 & 46 Viet, c. 50), s. 155 (2) ; Lawson v. PeynjohLs^ [1904] 1 Ch. 718 ; 
and title Maoistrates, p. 540,pc;8f. 

{hs 5 & 6 Will. 4, c. 70. 

(c) Municipal Corporations Act, 1882 (45 & 46 Viet. c. 50), s. 15 (6) ; as to the 
saving for existing corporations, see ihid.y s. 250. 

(</) See p. 307, ante. 

(c) Municipal Corporations Act, 1882 (45 & 46 Viet. 0 . 60), s. 16 fl). The 
appointment must be signified to the council in writing and be recoraed in its 
minutes {ibid., s. 16 (2) ). A defect in his appointment does not invalidate his 
acts {ibid., s 237). As to the appointment of a deputy mayor to act in elections 
when the mayor is absent or dead, see title Elections, Vol. XIL, p. 340. 

(/) Municupal Corporations Act, 1882 (45 & 46 Viet, c. 50), s. 16 (3), Sched. 
n,. r. 9. 

((/) Ibid., B. 16(3). 

(/i) Whether by the Municipal Corporations Act, 1882, or otherwise (Municipal 
Corporations Act, 1882 (45 & 46 Viet. c. 50), s. 10 (1)). 
ftj /.e., under the Municipal Corporations Acts, 
lib) See titles included in fist of cross references, at pp. 233 — ^236, ante. 

(l) 66 67 Viet c. 73, s. 21 (3). As to these oonlexrea powers, seep; 311, poei. 
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Certain powers possessed by parish conncils under the Local Skot. b. 
Government Act, 1894 (wi), may be conferred upon a borough council The 
or any representative body within the borough, by an order of the Borough. 
Local Government Board, on the application of the council or any pow^^T" 
representative body in the borough. This applies equally to a conferred 
county borough (??/). by Local 

The powers, duties, and liabilities of justices and quarter sessions AcMsSi!*'^ 
transferred to urban district councils are transferred to county 
boroughs as if they were urban districts and as if their councils 
were district councils (7i). 

644. The powers and duties exercisable as a municipal corpora- Powers under 
tion include the appointment of officers (o), the regulation of the Municipal 
meetings and proceedings of the council ( p), the framing of bye- Act*^i 382 
laws(^), the acquisition and holding of land (?*), stock, and other ’ 
property, including advowsons (s), the maintenance of bridges (0, 
the levying of rates (a), the control and expenditure of the borough 
fund (/>), the power of borrowing (c), the control of the borough 
police (d). 

646. The council is the authority for the purpose of enforcing Under Public 
the Public Health Acts (e), and all the powers and duties formerly Health Acts, 
exercised in a borough under local Acts became in 1876 vested in 
and exercisable by tlie borough council (/). The Local Government 
Board has power by provisional order to repeal or amend any such 
local Act(.^). 

646. When an urban district or part thereof is constituted, or On conversion 
included in, a borough, all the statutory powers, rights, liabilities, o? 
and property exercisable by, or attaching to, or vested in, the urban borough!°^^ 
district council, pass to and become exercisable by, and vested in, 
the council of the borough (//). 


Sub-Seot. 5. — Officeti. 

647. The officers of the council, all of whom should be appointed Officers. 


(m) 56 & 67 Viet. c. 73, s. 33. 

{n) I hid,, 8. 32. The powers transferred are those mentioned in ibid., b. 27, 
for which see p. 266, ante, 

(o) See the text, infra, 

(p) See p. 314, post, 
iq) See p. 328, post. 

(r) See p. 318, post, 

(s) See p. 295, ante. As to advowsons and ecclesiastical patronage, see title 
Ecclesiastical Law, Vol. XI., pp. 559 et etq, 

i t) See title Highways, Streets, and Bridges, Vol. XVI., p. 189. 
a) See title Bates and Bating. 
h) See p. 319, post, 
c) See p. 317, po8<. 

d) Municipal Corporations Act, 1882 (45 & 46 Viet, c, 50), ss. 190 — 196 ; and 
see title Police. 

(e) See, generally, title Public Health and Local Administration. 

(/) Public Health Act, 1875 (38 & 39 Viet c. 55), s. 10; Municipal Corpora, 
tions Act, 1882 (46 & 46 Viet. c. 60), ss. 133—138; see also Kidderminster 
Corttoraiion v. Court (1859), 1 B. & E. 770. 
ig) Public Health Act, 1876 (38 & 39 Viet, o, 65), •. 303. 

(h) Ibid,, s. 810. 
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Sect. 5. 
The 

Borough. 
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tion. 


Security. 
Town clerk. 


Duties. 


Deputy. 


under seal (i), consist of the town clerk (k), the treasurer (0, the 
clerk of the peace in a quarter sessions borough (m), and such 
other officers as by the council may be thought necessary (n). 

Tlie remuneration of the oflBicers, which is fixed by the council (o), 
covers all duties which are imposed by statute upon them (p). 
Subject to this, the remuneration and the right to payments for 
work not specifically mentioned in the agreement are governed by 
the terms and the construction of the appointment (q). 

Officers must give security for the due execution of their offices (r). 

648 . The appointment of a town clerk by the council is 
compulsory, and a vacancy in the office must be filled within twenty- 
one days of its occurrence, and the person appointed must not be a 
member of the council nor treasurer nor elective auditor («). 

The town clerk holds office during the pleasure of the council (t). 
He has charge and custody of, and is responsible for, the charters, 
deeds, records, and documents of the borough, which must be kept 
according to the directions of the council (a). 

The council may during the illness or absence of the town clerk 
appoint a deputy, who holds office at the pleasure of the council (b), 


(i) See^moWv. Poole Corporation (1842), 4 Man. & Gt. 860; R, v. Stamford 
Corjxyrcdion (1844), 6 Q. B. 433; Smith Cartwright 6 £xch. 927. 

Where, however, proceedings were token by certitirari under the Municipal 
Corporation (General) Act, 1837 (7 Will. 4 & 1 Viet. c. 78), s. 44, to decide the 
validity of certain payments made to the town clerk by a corporation, it was 
held that it was no objection, at least after payment, that the retainer for extra 
services was not under seal (R, v. Prest (18d0), 16 Q. B. 32 ; and as to this case, 
see also p. 320, poet). 

I k) See the text, 

1) See p. 313, post. 

m) As to the clerk of the peaoe, see title Maoistkates, p. 624, post. 
n) Any unnecessary officer may be discontinued (Municipal Corporations 
Act, 1882 (45 & 46 Viet. c. 50), e. 19). 
fo) Municipal Corporations Act, 1882 (45 & 46 Viet. c. 50), s. 20. 

( p) For example, a town clerk was hold not entitled to extra remuneration 
for business done in pursuance of the directions of the Reform Act (5 & 6 
Will. 4, c. 76) {Jones v. Carmarthen Corporation (1841), 8 M. & W. 605). 

{q) See Thomas v. Swansea Corporation (1842), 2 Dowl. (N. s.) 470; R. v. 
Prestt aitpra. 

(r) Municipal Corporations Act, 1882 (45 & 46 Viet. o. 50), s. 20. As to 
sureties and the form of guarantee, see p. 275, ante. As to the liability of 
officers to account, see Municipal Corporations Act, 1882 (45 & 46 Viet. c. 50), 
8. 21; R. V. Downes (1875), 1 Q. B. 1). 25; Lichfield Corporation v. Simpson 
(1846), 8 Q. B. 65. 

(«) Municipal Corpoxtitions Act, 1882 (45 & 46 Viet. c. 50), ss. 17, 18, 25. A 
town clerk has no hen on documents held merely by virtue of his office, but 
has a lien on the papers of a corporation with respect to which he has done 
work as a solicitor ( H. v. Sankey (1836), 5 Ad. & £1. 423) ; and see, generally, titles 
Lien, pp. I etseq.. ante; Solicitors. 

(f) Municipal Coiporations Act, 1882 f45 & 46 Viet. o. 60), s. 17 (2). The 
effect of holding office at the pleasure of the council is that the official can be 
dismissed at any time without notice and without any reason being given ; 
see Dayman v. Ruyht/ Schoed {Oovemors) (1874), L. B. 18 £q. 28, per Mauns, 
V.-C., at p. 68 ; ExparU Richards (1878), 3 Q. B. D. 368. 

(a) Municipal Corporations Act, 1882 (45 A 46 Viet c. 50), s. 17 (3); for 
the duties of the town clerk in connection with registration of voters and 
elections, see title £l£CTioe8, Vol. XII., p, 131. 

(5) Municipal Corporations Act, 1862 (46 A 46 Viot o. 60)» s. 17 (6) ; and see 
note (0, ^ 
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and by or to whom all things required or authorised by law to be 
done by or to the town clerk may be effected (c). A defect in his 
appointment does not invalidate his acts (d). In the event of there 
being no town clerk and no deputy town clerk, or if they are in- 
capable of acting, the mayor may appoint someone for the purpose of 
ail acts required to be done by or with respect to the town clerk (e). 

649 . The appointment of a treasurer is compulsory, and a 
vacancy in the office must be filled within twenty-one days of its 
occurrence (/). He must not be town clerk nor a member of the 
council (g) nor an elective auditor (70, and he holds office during the 
pleasure of the council (/). In the event of there being no treasurer, 
or of his incapacity to act, the mayor may appoint someone for the 
purpose of all acts authorised or required to be done by or with 
respect to the treasurer (/c). 

He is responsible for the borough fund, and all payments to or 
out of the fund are made by him (7). His position is that of a 
trustee and not of a servant to the council, and it is his duty to 
disobey orders which are unlawfully made upon him by the 
council (vi). If proceedings are necessary to collect or safeguard 
moneys which ought to be paid to the borough fund, he and he 
alone is the proper fierson to take them (n). 

As an urban authoritj^ under the Public Health Acts (o) the 
borough council is required to appoint the officers necessary for 
the execution of their statutory powers (p), and the provisions 
relating to the disabilities of such officers equally apply (q). 

Sub-Sect. 6. — Coutracts. 

650 . The contracts of the council are governed by the general law 
relating to the contracts of corporations (?•), and although a municipal 
corporation when acting as an urban sanitary authority is one 
corporate body (s), it is, when so acting, governed by the provisions 
which regulate contracts made by such authorities (t). 


>) Municipal Corporations Act, 1882 (46 & 46 Vict. c. 60), 8, 17 (0). 

\i) Hid, 8. 237. 

e) Ihid.,».4\i. 

f) /hid.,BB, 18 (1), (3), 230 (1). 
ig) I hid., 8. 18 (4). 

{h) Ibid., 8. 26 (2). 

(f) Ibid., 8. 18 (2). A8 to the effect of this, see note {t), p. 312, ante. 

\k) Municipal Corporations Act, 1882 (46 & 46 Vict. c. 60), s. 43. 

\l) Ibid.,B. 142(1). 

(r/») A.’-G. V. De Wwton, [1906] 2 Ch. 106. 

\n) It V. Froit (1838), 8 Ad. & El. 822. In this case a mandamus was 
refused to a burpess who was seeking to compel the mayor to account for rents 
of corporate lands, on the ground that the treasurer was the proper person to 
take action. 

n) See. generally, title Public Health and Local Admin ism a ri on. 

[p) See p. 272, ante. 

See p. 274, ante. 

See title Cohpouations, Vol. VIII., pp. 379 et $eq. 

Andrewe v. Hyde (■orimration (187^, L. R. 9 Exch. 302. 

... Vonnrfift Co. V. Royul Learniogton Spa Corj>oration (1883), 8 App. Cas. 617. 
For the litututory provisions relating to oontracte of urb^n sanitary authorities, 
•ee p. 268, ante. 
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8ub-Seot. 7. — Proeeedin§$^ 

(i) 0/ the CouncSL 

651. The meetings and proceedings of the council are regulated 
by statute (a), but, subject thereto, the council may make, vary, and 
revoke standing orders for the regulation of its proceedings and 
business (a). There must be four quarterly meetings in each year 
for the transaction of general business (h), the first being held at 
noon on the 9th November, or on the 10th, if the 9th be a 
Sunday (c), and the others on such dates and at such times as the 
council may by standing order determine (r/). Other meetings 
may be convened by the mayor on his own initiative, or on a 
written requisition signed by five members of the council, and on 
his refusal, or on his neglect for seven (e) days after the presentation 
of the requisition, to do so, any five members may convene a 
meeting (/). Three clear days* (^9) notice of any meeting, stating 
the time and place thereof, must be fixed on the town hall (h). The 
notice must be signed by the mayor or the five members, as the case 
may bo, and in the latter event it must specify the business to be 
transacted (i). 

652. A summons to attend a meeting must be issued and 
loft or delivered by registered post at the usual place of abode of 
each member of the council at least three clear days (k) before the 
meeting. It must be signed by the town clerk, and must specify 
the business proposed to be.transacted at the meeting (f). Want of 
service of a summons on any member does not affect the validity of 
the meeting (m). 

No business can be transacted at a meeting which is not specified 
in the summons, except in the case of a quarterly meeting, at which 


(w) Municipal Corporations Act, 1882 (45 & 46 Viet. c. 50), a. 22 (1), and 
Bchod. 11., wiiicU last is to bo read and have effect as part of the Act {ibid., 
B, 7 (4) ). Meetings must not be held on licensed premises (Local Government 
Act, 1804 (56 & 67 Viet. c. 73), ss. 21 (3), 61). 

(a) Municipal Corporations Act, 1882 (45 & 46 Viet, c, 50), Sohed. II., 13. 
If an action be brought to restrain a council from acting contrary to its 
standing orders the proceedings must be in the name of the Attomey-Oenerul 
nra</?€tn V. Hythe Jhrouyh Conndl (1906), 70 J. P. 153); and see title 
Corporations, Vol. Vlll.', pp. 364, 365. 

(b) Municipal Cori)orations Act, 1882 ^46 & 46 Viet. o. 60), Sched. II., 1. 

(r) Ibid,, 8. 230 ; or a day appointed for public fast, humiliation, or thanks- 
giving {ibid.), 

(d) I hid., Bched. n., 2. 

(«) See note (^), infra. 

If) Municip^ Corporations Act, 1882 (46 ft 46 Viet a 60), Sched. II., 
3, 4. 


(g) Exclusive of the day of publication and of the day of the meeting. 
Sundays and the other days mentioned in ibid,, s. 230 (see note(c), supra, 
are not to be reckoned (Munici])al Corporations Act, 1882 (46 ft 46 Viet, a 60), 
8. 230). As to periods of time generally, see title Time. 

(h) As to fixing on the town ball, see note (k),p, 30$, ante, 

m Municipal Corporations Act, 1882 (46 ft 46 Yict c. 60), Sched. n., 6. 

{k) S€<e note (.9), $upra, 

(l) Municipal Corporations Act, 1882 (46 ft 46 Viot c* 60), Sched. 11., 6. 

(m) /6fd.,^hed.IJ.,7. ' 
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business prescribed by the statute may also be transacted (??). In sect. 6, 
case a quarterly meeting is adjourned in order to complete The 

unfinished business, no other business can be transacted at the Bprough. 
adjourned meeting, unless notice of it has been given in the 
summons of that adjourned meeting (o). 

663. The mayor is the chairman at all meetings. In his absence Chairman, 
the deputy mayor may be chosen to preside, but only if specially 
appointed to do so (p). Failing the presence of the mayor, or the 
presence and choice of the deputy mayor, an alderman or, in 

the absence of all the aldermen, a councillor may be chosen as 
chairman {q)» 

664. All questions are decided by a majority of the members Conflnctof 
voting, provided that the whole number of members present, *^'‘**^“^®* 
whether voting or not, is not less than a third of the council (r), 

except in the matter of maldng bye-laws, for which purpose there 
must be a quorum of two-thirds of the council present (s). 

The chairman, if not disqualified from voting (f), has a second or Casting vote 
casting vote in the event of the votes being equal (a) ; and he may 
give a conditional casting vote to operate in the event of the voting 
being equal (h). 

No member may vote or take part in the discussion of any matter Disqualifica 
before the council in which he has, directly or indirectly, by 
himself or his partner, any pecuniary interest (c), but no penalty is 
imposed in the event of his so doing, and the council has no power 
to remove him (d). 

(w) Municipal Corporations Act, 1882 (45 & 46 Viet. o. 50), Sched. 11., 8. 

Such business relates to the quarterly meeting in November. The ordc'r of 
business at that meeting is the election of the mayor {ibid., s. 01 (2) ; see p. 300, 
ante); the appointment of sheriff (if any) {ildd., s. 170(2)); the election (d 
aldermen {ibid., s. 00 (2) ; see p. 308, antt ). As to the necassity of preserving 
this order, see title Elections, VoL XIL, p. 362. The assignment of an alderman 
for the purpose of returning officer at a ward election is also part of the business 
at this meeting (Municipal Corporations Act, 1882 (46 & 46 Viet, c. 60), s. 67). 

(o) H. V. Orimshaw (1847), 10 Q. B. 747. 

(;») Municipal Corporations Act, 1882 (45 & 46 Viet. c. 60), s. 16 (3). 

(V) Ibid., Sched. II., 9. 

(r) Jhid., Sched. II., 10. 

(«) Ibid., 8. 23(2). In certain cases special majorities are required; see 
the Borongh Funus Act, (^5 & 110 V'ict. o. 91); Uononiry hhtsedom of 

Boroughs Act, 1885(48 & -19 Viet. c. 29), s. 1 ; Municipal Corporations Act, 1803 
(56 & 57 Viet. c. 9), s. 2 ; County Police Act, 1840 (3 & 4 Viet. c. 88), s, 14. 

(f) See the text, infra, 

\a) Municipal Corporations Act, 1882 (45 & 46 Viet. c. 50), Sched. II., 11. In 
two instances a casting vote is given to the chairman at a council mooting, 
although for some reason he has no first vote, namely, in the election of 
aldermen (/6/d., s. 60 (6), as amended by the Municipal Corporations Act, 

1910 (10 15dw. 7 & 1 Geo. 6, c. 19), s. 1 (2) ), and of mayor (Municipal Cor- 

S >ration8 Act, 1882 (45 & 46 Viet. o. 50), s. 61 (4) ). As to those, see title 
LECTIONS, Vol. XII., pp. 353, 355. 

(6) Jihmd V. Buchanan, [1901] 2 IC. B. 75. 

(c) Municipal Corporations Act, 1882 (45 & 46 Viet, o. 50), s. 22 (3). See also 
the cases referred to under ildd., s. 12, p. 304, ante, 

(d) R. V. Hyde Corporation (1873), 37 J. P. 725. As the council is not acting 
judicially the intervention of a disqualified councillor does not vitiate the pro- 
ceedings (see Murray v. Ep$om Local Board, [18971 1 Ch, 35). When acting 
judicially the presence of a person interest^ in the question discussed may 
vitiate the proceedings (see R, v. London County CouncU, Ex parU Akkertdyi, 

EmparU Formmiat [1892] 1 ^ B. 190). 
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655. Minutes of the proceedings of every meeting must be 
dra\vn up and entered in a book kept for that purpose (e), and 
signed at the same or the next ensuing meeting by the mayor or 
by a member of the council describing himself as, or appearing to 
be, chairman of the meeting at which the minutes are signed, and 
when so authenticated they are receivable in evidence without 
further proof (/). Until the contrary is proved, every meeting in 
respect of the proceedings of which a minute has been so made is 
to be deemed to have been duly convened and held, and all the 
members of the meeting are to be deemed to have been duly 
qualified (fi). 

The minutes are open to the inspection of a burgess at any 
reasonable time during the ordinary hours of business on payment 
of 1«., and he may make a copy thereof or take an extract there- 
from (/<), and this also applies to minutes of committees which have 
been submitted to the council for approval, and whether they have 
or have not been approved (i). 

656. Neither the public nor the burgesses nor representatives of 
the Press have any common law right to attend the meetings of the 
council, unless the council expressly or impliedly consents to such 
attendance (k), 

(ii.) 0/ the CominUtcea, 

657. The council may appoint committees in its discretion (1). 
The committees may be either of a general or a special nature, and 
may consist of such number of councillors as the council may think 
fit. The acts of every committee must be submitted to the council 
for its approval (m), and this approval may be given although the 
acts approved have already been done (/i). 

The delegation of powers by a council to a committee is not an 


fe) Municipal Corporations Act, 1882 (45 & 40 Viet. c. 50), Sched. II., 12. 

(/) s. 22 (5). As to forgery of tho Kignature to any minute, or the 

tendering in evidence of minutes, knowing that tho signature is false or counter- 
feit, see title Criminal Law and Procedure, Vol. IX., p. 740. 

{g) Ibid,, 8 . 22 (6). 

(A) Municipal Corporations Act, 1882 (45 & 46 Viet c. 50), s. 233 (1), (6). 
Obstruction of inspection, or refusal to pve copies or extracts to persons 
entitled, is punishable, on summary conviction, by a fine not exceeding £5 
{ibid., 8 . 233 (7)), As to enforcement of orders made on summary conviction, 
see title Magistrates, p. 004, poet, 

(t) HV/Zams v. Manchester Corporation (1897) 45 W. R. 412. As to the 
inspection of books, accounts, and documents of a district council, see p. 285, 
ante; and It, v. Oodstone Ituml District Council, [1911] 2 IC. B. 465 (inspection 
of brief and opinion obtained with the view of detending threatened proceedings 
refused). 

(y Tehhp Corporation ▼. JIfaaon, [1908] 1 Ch, 467, 0. A. As to tho admission 
of Press representatives, see title Press and Printing. 

(f) As to tho power to resign from a committee, see i?. v. Sunderland 
Corporation, [1911] 2 K. B. 458. For special provisions relating to watch com- 
mittees, see p. 321, post, and title Pouce. As to education committees, see 
title Eduoation, Vol. XII., p. 19. 

(m) Municipal Corporations Act, 1882 (45 & 46 Viet. c. 50), s. 22 (2). As to 
proofings of oomnuttees, see ibid,, s. 22 (4), (6). If a contract which requires 
a seal is entered into by a committee not appointed under seal, and it is not 
ratified by the council under seal, it is invalid (Oxford Cortxiration v. Crauf, 
[1893] 3 Ob. 633). 

(a) AVrfA v. Btainee, [1897] 2 Q. B. 70. 
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absolute resignation of powers to the latter, and they may be 
resumed by the council at any time (o). A committee cannot 
delegate its powers to a sub-committee nor to any of its members (p). 

Sub-Sect. 8 , — Burrowing Powers^ 

668 . The council’s powers of borrowing are regulated by statute, 
and unauthorised borrowing may be restrained by injunction (g). 
Under the Municipal Corporations Act, 1882 (r), the council may 
borrow money for the purchase of land or the erection of authorised 
buildings («) ; for building and maintaining municipal buildings (0 ; 
and for maintaining and improving borough bridges (a). As sanitary 
authority the council may borrow for the purposes of tlieir powers 
and duties {h). The council, in common with other authorities, has 
wide powers of borro\^ing conferred by many statutes (c), including 
the Borough Funds Acts, 1872 and 1903 (d), 

659. In the case of loans secured by mortgage or charge for the 
purchase of land, or in connection with municipal buildings and 
borough bridges, the Local Government Board may, as a condi- 
tion of its approval of such loans, require that the principal and 
interest be repaid in thirty years, or any less period, either by 
instalments or by means of a sinking fund, or both (e). In that 
case the sums required for repayment become a statutory charge 
on all or any of the following securities, namely, the land comprised 


(o) Compare Ifuth v, Clarke (1890), 25 Q. B. D. 391. 
i p) See Cook v. Ward (1877), 2 0. P. D. 265, C. A. 

(7) A,^G. v. De Wiuton^ [1900] 2 Ch. lOG (overdraft at bank for unauthorised 
pui’pose) ; and see title Injunction, Vol, XVII., p. 225. 

(r) 46 & 46 Viet. c. 50, which contains provisions relating to the payment of 
loans and investments existing previous to 1882 (see ihid.^ ss. 125 — 127, 129 — 
132, and the following cases thereunder: Payne v. Brecon Corporation 
3 H. & N. 572; Holdeworih v. Dartmouth Corporation (1840), 11 Ad. & El. 490 ; 
Pallieter v. Gravesend Corporation (18.i0), 9 0. B. 774 ; Arnold v. Gravesend 
Corporation (1866), 2 K. & J. 674 ; Uallett v. Brighton Overseers (1857), 7 B. & B. 
842 ; Great Western Bail, Co. v. Maidenhead Town Council (1862), 11 0. B. (n. 8.) 
653). 

(«) Municipal Corporations Act, 1882 (45 & 46 Viet. c. 50), s. 106. The 
security may be a mortgage of land held or proposed to be purchased under 
its statutory powers, or the borough fund or rate {ihid,). The approval of the 
Local Government Board is necessary {ildd., as mcxlified by the I^fical Govern- 
ment Act, 1888 (51 & 52 Viet. c. 41), s. 72). As to the manner of obtaining this 
appraval, see Municipal Corporations Act, 1882 (45 & 46 Viet, c. 60), s. 236. 
As to the borough fund and borough rate, see pp. 319, 320, post. 

(f) J bid., B. 120. The money may be borrowed from the Public Works Loan 
Commissioners. The council may levy a special rate or an increase of tbo 
borough rate for the purpose, and the security may bo a mortgage of those 
rates {ibid,). As to rating generally, see title Hates and Hatino. 

(o) Municipal Corporations Act, 1882 (45 & 46 Viet. c. 50), s. 119 (3), (4); set 
title Highways, Streets, and Bridges, VoL XVI., pp. 189, 190. 

(b) See p. 282, ante. 

(r.) K.g., see titles Burial and Cremation, Vol. III., p. 486; Education, 
Vol. XII., p. 51; Elbotric Lighting and Power, Vol. XII., pp. 653, 554; 
Public Health and Local Administration ; Tramways and Light 
Railways. 

(d) 36 & 36 Viet. c. 91 ; 3 Edw. 7, c. 14 ; seep. 380, post. 

\e) Municipal Orporations Act, 1^2 (45 & 46 Viet. c. 50), a. 112 (1), as modified 
by uie Local Govorument Act, 1888 (51 A 52 Viet. 0. 41), s. 72. 
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in the mortgage, without prejudice to the security thereby created, 
or any other corporate land, or the borough fund, or the borough or 
other rates legally applicable to payment of the money borrowed or 
the expenses to be so defrayed, as the Board directs (/). 

The sinking fund, if any, is created by investing, out of the rents 
and profits of the land, or out of the borough fund or rates, on 
which the sums required for the sinking fund are charged, such 
sums, at such times, and in such Government annuities as the 
Boiird directs, and by investing in like manner the dividends of 
those annuities (g). The suwis required may also be invested in 
trustee investments (h). 

Sub-Sect. 9,-^P^Wng Land, 

660 . A municipal corporation may purchase and hold any land 
not exceeding five acres, either within or out of the borough, and, 
upon that or any other land belonging to or held in trust for them, 
may erect any building necessary or proper for any purpose of the 
borough (i). 

Where the corporation has no power to purcliaso ot acquire 
land, nor to hold land in mortmain, it may purchase or acquire 
land wuth the approval, and subject, to the conditions of the 
Local Government Board (/c), but such approval is not necessary for 
the purpose of acquiring such terms of holding as do not fall within 
the statutes relating to mortmain (f). 

Corporate land may, with the approval of the Local Government 
Board, be disposed of by the council in such manner and on such 
terms and conditions as the Board impose {m). 

Without such approval or statutory authority a council cannot 
sell, mortgage, or alienate corporate land (u), nor lease it except 
for certain specified terms and purposes (o), or for the renewal of 


(/) Municipal Corporations Act, 1882 (45 & 46 Viet. c. 60), s. 112 (2). As to 
tho iiiant^er in which loans axe discharged, see Local Loans Act, 1875 (88 & 39 
Viet. 0. 88), 8. 13. 

(</) Municipal Corporations Act, 1882 (45 & 46 Viet. c. 60), s. 113 (1). As to 
the annuitios, their transfer, and dividends, see ibid., 8. 1 13 (2) — (6). 

(A) See Trust Investment Act, 1889(62 & 63 Viet, c, 32), s. 7; Trustee Act, 
1893 (56 & 57 Viet, c. 53), s. 1 ; see also title Thusts A^D Tuustees. 

(/) Municipal ConK)rtttion8 Act, 1882 (45 & 46 Viet. c. 50), s, 105, where 
certain buildings are enumeratG(L As to the gaols, houses of correction, 
lunatic asylums, courlsof justice, and judges’ lodgings, which on Slst December, 
1882, belonged to or were part of the county, see ibid., s. 228 (3), (4). 

(A*) Municipal Cor|H)ration8 Act. 1882 (46 & 46 Viet. o. 6(»), s. 107 (1), as 
modified by tho lAX'al Government Act, 1 888 (61 & 62 Viet. c. 4 1 ), s. 72. Certain 
sectiaiis of the Lands Clauses Consolidation Acts are made applicable thereto 
(Municipal Corjiorations Act, 1882 (46 & 46 Viet, a 60), s. 107(2)): and see 
title Charities, Vol. IV., p, 137. ^ 

(/) Truro Ct^rporaiion v. Rowf, [1901] 2 K. B. 870 ; and, as to the statutes 
relating to mortmain, see titles Charities, Vol. IV., pp. 124 tt 137 «< tea , ; 
Corporations, Vol. VlII., pp. 367 ef Bog, 

{w) Municipal Corporations Act. 1882 (45 ^ 46 Viet. o. 60), bs. 109, Ha- 
ll^, 236. 08 modiOed by the liocal Government Act, 1888 (61 & 62 Viet. c. 41), 
•. 72. The laud may be disjiosed of in consideration of a perpetual yearly chief 
rent instead of a cash payment [Scarbitrough Corporation v* Cooper (19^9), 101 
L. T. 652). 


fi) Municipal Corporations Act, 1882 (45 A 46 Viet o. 50), s. 108 (1), 

10 } See t5R, a. 106 (2}| and as to renewal ol leasee, see a. 


110 , 
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leases under covenants or usages existing on the 6th Jane, 1835, 
or where such renewals were ordinarily exercised before that date ( p). 

Sub-Sect. 10. — The Borough Fund, 

(i.) Paymenia tn. 

661 . The borough fund is created by paying into it the rents and 
protits of all corporate land ; the interest, dividends, and annual 
proceeds of all money, dues, chattels, and valuable securities belong- 
ing or payable to the corporation or to any member or officer thereof 
in his corporate capacity; every fine or penalty for any offence 
under the Municipal Corporations Act, 1882(7), unless it is otherwise 
to be applied ( 7 ) ; the proceeds of sale of the parish burgess lists, 
the lists of claimants and respondents, and the burgess roll(r); 
dividends and interest of corporate stock and money to which the 
corporation is beneficially entitled (k); sums levied by the borough 
rate (0 ; portions of the surplus of the proceeds of duties on local 
taxation licences aiid the probate duty grant (a) ; moneys raised by 
a w^atch rate ^r separate rate raised in the part of a parish liable to 
w^atch rate (// and other suma specially directed by statute to be 
BO paid. Purchase-moneys arising from the sale of corporate lands 
cannot be paid into the fund for the discharge of corporate 
debts (c). 

(ii.) Payments out, 

662 . Payments out of the borough fund are made by the 
treasurer (rZ) and are regulated and limited by statute. The 
application of moneys to purposes not warranted is a breach of the 
trust reposed in the corporation, and persons procuring such breach 
of trust may be made personally liable for the same (d), and the 
corporation may be restrained therefrom by injunction (e). 


and A.~0, v. Great Yarmouth Corporation (1855), 21 Boav. 625. A lease for life 
given in exchange for an old lease surrendered requires the approval of the 
Jjocal Government Board {Gunterhury Corporatitm v. Cooper (11)09), 73 J. P. 225, 
C. A. ; and see tliis case as to tho effect of such an aiTangornout). The like 
approval is required to restrictive covenants as well as an actual transfer (Davies 
V. Leicester Corporation, [1894] 2 Ch. 208, 0. A.). 

(/d There are also limited powers of leasing for special purposes, recreation 

grounds and workmen’s dwellings, for which see titles Open Spaces and Kechea- 
TioN Grounds : Public IIkaltii and Local Administration. As to tlje 



penalties, see pp. 325 ^ ^ 

(r) Municipal Corporations Act, 1882 (45 & 46 Viet. c. 60), s. 48 (2) ; and see 
title Elections, Vol. XII, pp. 240, 246, 247. 

I «) Municipal Corporations Act, 1882 (45 & 46 Viet. c. 60), s. 118 (6). 
t) Ibid., 8. 149 ; and see p. 320, posf. 

o) Locai Government Act, 1888 (51 & 52 Viet c. 41), s. 23 (9). 
bS Municipal Corporations Act, 1882 (45 & 46 Viet. c. 60), s. 200; see, 
further, titles Police ; ]^tk8 and Eating. 

(c) Ex parte II y the Corporation (1840), 4 Y. & 0. (EX.) 66. 

(d) V. ri'if^on (1842), Cr. & Ph. 1. . , ^ 

(e) A.-(7. v. Aepinall (1837), 2 My. & Gr. 013 ; v. Nonvtch Corr^iion 

(1837), 2 My. & (>. 406; Arnold ▼, Gravesend Corporaiion (1856), 2 X. & J. 
?74; 4.-G, y. Newcastle-upon-Tyne Corporation and North Eastern Bai}. Cg, 
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663* Payments out of the fund may not be made without an order 
of the council, except in the following cases : — the remuneration of 
the mayor, recorder, stipendiary magistrate, town clerk, treasurer, 
salaried clerk of the peace, all other council officers, and the 
clerk to the justices; remuneration and allowances certified by the 
Treasury in respect of election petitions, and remuneration certified 
by the recorder to be due to an assistant recorder, assistant clerk of 
the peace, or additional crier (/); or where the payment is (1) made 
under statutory authority, or (2) made out of the surplus of a 
fund for improvements (g), or (3) paid under a lawful ordeo: made by 
a court of quarter sessions or justices (h). 

664. All orders for payment made by the council must be 
signed by three members thereof and countersigned by the town 
clerk (i). The order may be removed into court by writ of 
certiorari (k), and the resolution authorising a payment may be 
so removed before any order has been drawn up and signed (Z), The 
order may also be challenged by applying for an injunction to 
restrain the expenditure (m). 

Sub-Sect. 11. — The Borough Bate. 

665. The borough rate is the source of revenue by which the 
borough fund is replenished when the fund is insufficient for the 
purposes for which it is legitimately applicable, and with which, after 
a careful estimate has been made of the amount, the existing 
fund will suffice for these purposes (n). It must be strictly limited 


(1889), 23 Q. B. D. 402, C. A. ; affiimcd, [1892] A. 0. 608; A.-O. v. Manchester 
Corporation, [1906] 1 Ch. 643; v. De ]\mton, [1906] 2 Ch. 106; and see 

title Injunction, Vol. XVII., p. 22 j. 

(/) Municipal Cori)oratiou8 Act, 1882 (45 & 46 Viet. c. 50), s. 140 (1), (2), 
Schoa. V., r«rt I. 

(g) Municipal Corporations Act, 1882 (45 & 40 Viet. o. 60), s. 143 (1). As to 
what is or is not for the public benefit of the inhabitants, see A.-G, v. Cardiff, 
[1894] 2 Ch. 337 ; Tyneinouth Co/nheration v. A.-O., [1899] A. C. 293; A.-G. v. 
lAverpool CoriHiration (1872), 41 B. J. (q. b.) 175. 

(A) Municipal Corporations Act, 1882 (45 & 46 Viet. c. 50), e. 140(3). As 
to orders of courts of qiiarter 8f.ssious or justices, see titles Cbiminal Law 
AND Pbocedure, Vol. lA., pp. 445 et seg. ; Magistrates, pp, 602 et eeq., 639 
ei scq., ftost. As to payments under the Public Health Acts, see title Public 
Health and I.ocal Administration. 

(t) Municipal CosT'orutions Act, 1882 (45 & 46 Viet. c. 50), s. 141 (1). 

(h) Jbid., 8. 141 ( .see title Crown Practice, Vol. X.. pp. 173, 192. The 
court may order the peisons signing the oixier to pay the costs of the proceedings 
(/?. V, Vitile (1889), 23 Q. B. D, 483). The order for payment will not be 
quashed on the ground that the contract under which it is to bo made was not 
under seal (B. v. Brest ('S50), 16 Q. B. 32; and see pp. 268, 312, ante); nor 
will it be quashed if the council made it under a bond fide exercise of dis- 
cretionary poweis (R. V. Brighton Corporation, E% parte Shoosmith (1907), 96 
L. T. 762, 0. A.). 

(/) B, V. Lit hfield Corporation (1843), 4 Q. B. 893. 

(m) See title Injunction, Vol. XVIT., p. 225; Tynemouth Corporation ▼. 
A.-f/., [1899] A. C. 293. 

{«) Municipal Corporations Act, 1882 (46 & 46 Viet. o. 60), s. 144 (1), For 
assessment and levy of the lute, see Municipal Corporations Act, 1882 (45 & 46 
Viet c. 50), Bs. 144, 150, 238 ; title Bates and Eating. As to the watch rate, 
see Municipal Corporations Act, 1882 (45 & 46 Viet o. 50), as. 197 — 200 ; titles 
Polices ; Eat^ jjxp IUtiko. 
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to those purposes (o), and cannot be used to create a fictitious 
surplus in order to effect improvements to which the surplus of the The 
borough fund may be devoted ( p). Boroujflt 

The rate may be retrospective, and the estimate may include • 
both future and past expenses (g), subject to the limitation that 
the retrospective rate can only be raised in respect of the payment 


of charges and expenses incurred, or which have come in course of 
payment, within six months before the making of the rate (r), 

666. If, before 1885, a rate was leviable in a borough for the Special ratoa. 
purpose of watching («) conjointly with other purposes, the rate 

may be levied for those other purposes solely, and any statutory 
provisions existing before 1885 in respect of those purposes remain 
unaffected. The rate, however, is limited. If before 1885 it could 
not exceed a given rate in the pound on the value of property 
rateable thereto, the rate leviable for the other purposes solely 
cannot exceed such proportion of that given rate as appears to have 
^en expended for those other purposes by an account of the average 
yearly expenditure during the seven years previous to 1835, or 
during those of the same seven years during which the rate was 
levied (t). 

Sub-Sect. 12 . — The Watch Committee, 

667. The watch committee consists of the mayor, as an ex^oficio Constitution 
member, and such other members of the council, not exceeding a purpose, 
third of their total number, as the council may appoint. Three 

form a quorum, the committee acting by a majority of those pre- 
sent (a). The watch committee is responsible for the appointment, 
control, and management of the borough police (6). 

Sub-Sect. 13. — Freemen, 

668. Before the year 1835 there existed in the corporate boroughs Former 
a certain class of persons known as freemen (c). They formed a con- 
stituent part of the corporation, and as such enjoyed special rights 

in the corporate property (d). The right to be admitted as freemen 


fo) See p. 319, ante, 

(p) A,-0, V. NewcaeUe-upon-Tyne Carj^omlion and North- Eastern Rail. (Ju, 
(1689), 23 Q. B. D. 492, G. A. As to utilising the surplus of the borough fund, 
see Municipal Corporations Aot, 1882 (45 & 46 Vict. c. 50), s. 143, and p. 320, ante. 

( 9 ) R. V. Worhaojj Local Board of Health (1865), 5 B. & S. 951 ; and see the 
cases oited in notes (y), (h), (»), p. 281, ante. 

(r) Municipal Oorporatious Act, 1882 (45 & 46 Viet. c. 60), s. 144 (3). 

(«) As to the waten rate, see titles Police ; Bates and Bating. 

m Municipal Corporations Aot, 1882 (45 & 46 Vict. c. 50), s. 123. 

(a) Ibid., 8 . 190; see, generally, title Police. 

(b) Municipal Corporations Act, 1882 (45 & 46 Vict. c. 50), s. 191 ; and see 

titles PoucE ; Bates and Bating. 

(e) As to the right of freemen to vote, see title Elections, YoL XU., pp. 176 
etem,, 189. 

(d) See lAneeln Corporation ▼. ffohnee Common (1867), L. B. 2 Q. B. 482. 
As to the rights of freemen when a portion of the common property was taken W 
a railway company under compulsory powers, see Nash y. CoomU (1868), L. B. 
6 Eq. 51. Freemen now possess much the same rights of sharing in property 
as they possessed before 1835. As to these rights, see Municipal Corporations 
Act, 1882 (45 A 46 Vict. c. 50), ss. 205 ( 2 ), 206 ( 1 ) ( 2 ), 207, 20 $. As to the effect 

a.L.— XIX, M 
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rested upon the custom of the borough, varied by the terms of its 
charter (tf). Generally, the freedom of the borough might be 
acquired by birth, servitude to a freeman, purchase, gift, or marriage. 

In 1835 the freemen ceased to be a part of the body cc rp >rate(/), 
but their existing rights to benefit from the property of the borough 
or body corporate and from the borough charities were preserved (^). 

The term ** freemen ** now includes every person who had become 
such before 1835, or might have been admitted, otherwise than by 
gift or purchase, as such if the Municipal Corporations Act, 1835 (/<), 
had not been passed, and every person who in and since 1882 was 
or is an inhabitant of a borough, or the wife, widow, son, or daughter 
of a freeman, tr husband of a daughter or widow of a freeman, 
or is bound an apprentice (t). 

669. A person claiming to be admitted a freeman in respect of 
birth, servitude (namely, apprenticeship), or marriage must make 
good his claim, which is examined by the mayor ; and when the 
claim is established the claimant is entitled to be placed on the 
freemen’s roll (k). 

670. The honorary freedom of a borough may be conferred on 
persons of distinction and persons who have rendered eminent 
services to the borough, but such freedom does not entitle them 
as such to a vote at parliamentary or other elections, or to share 
with other freemen the benefits of property. The privilege cannot 
be conferred unless authorised by at least two-thirds of the number 
of the council present and voting at a meeting specially called for, 
and with notice of, the purpose (0* 

Sub-Sect. 14. — Houndaries and Wards, 

(L) Boundaries, 

671. The boundary of the borough may be altered by a local 
Act or by an order of the Local Government Board. Confirmation 

01 tho o»rlior statute on those rights, see Hopkins v. Swansea Corporation (1839), 

4 M. (&. W. 621, 644 ; affirmed (184i), 8 M. & 901, Ex. Cb. As to exemp- 

tion from tolls, see title IIionwAYS, Steeets and Bkidoes, Vol. XVI., p. 6d. 

(c) E,g,t see K v. Marshal (1787), 2 Term, Rep. 2 ; It^ r. Powell (1800), 8 
Term Rep. 639 ; ffelfeston Com (1776), 2 Doug. El. Cas. 3 ; Herbf/ {Borough) C'ass 
(1776), 3 Doug. El. Gas. 287. 

(/) See Lincoln Corporation v. Holmes Comnum (1867), L. R. 2 Q. B. 482. 

(g) See Municipal Corporations Act, 1835 (5 & 6 Will. 4, c. 76), s. 2 ; and see 
title Charities, Vol. IV., p. 326, note (o). 

(A) 6 & 6 Will. 4. c. 76. 

(f) Municipal Corporations Act, 1882 (45 & 46 Viet. c. 50), ss. 201, 205. 
As to the preservation of the rights of freemon in dissolved corporations, see 
Municipal Corporations Act, 1883 (46 & 47 Viet. c. 18), s. 10. As to honorary 
ireedom of the borough, see the text, infra, 

{k) Municipal Corporations Act, 1882 (45 & 46 Viet. c. 50), s. 204 ; see B. 
V. Jnman (1820), 4 B. d; Aid. 55 ; B, v. itou«(l769), 4 Burr. 2287 ; B, v. Jkmcaster 
Corporation (1828), 7 B. & C, 630 ; and title Eleotioks, Vol. XII., p. 179. An 
unqualified person is removed by guo warranto; see, e.y«. Be Armstrong (1856), 

2 Jur. (n. a; 211 ; B, {Boycro/t) v. County Cork Justices (1910), 44 I. L. T. 120. 
As to this proceeding, see title Crown Practice, YoL X., pp. 128 ef ssg, 

{l\ Honorai^ Freedom of Boroughs Act, 1885 (48 A 49 Viot. c. 29), a 1. As 
to freemen of the London livery compuuies, see title CoMTAinEa, YoL Y*# 
pp. 748-.751, V * 
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by Parliament of an order is necessary (m). The measure effecting 
the alteration may increase or decrease the number of wards, alter 
the boundaries of the wards, and the apportionment of councillors 
amon|;st them. It may also alter the total number of councillors, 
and, m this instance, make a proportionate alteration in the 
number of aldermen (n). Care must be taken to prevent intersection 
of the boundaries of areas of local government (o). 

Boroughs may be united by the same procedure by which county 
boundaries may be altered; and confirmation by Parliament is 
necessary (p). 

Any areas of local government within the borough may be altered 
by the same procedure by which county boundaries may be altered, 
but without confirmation by Parliament (q), 

(ii.) irarcii. 

672. The division of the borough into wards, the alteration in 
the number of wards, or the alteration of their boundaries is effected 
by an Order in Council ujwn the petition of a majority of the council 
to the King (r). The petition may pray for an alteration of boun- 
daries without an alteration in the number of wards (s). 

Notice of the petition and of the time when the Privy Council 
will take it into consideration is published in the London Gazette a 
month before the petition is considered (a). 

When the Order in Council is made, the Secretary of State 
appoints a commissioner to prepare a scheme for determining the 
boundaries of the wards and apportioning the councillors among 
them (6). 

A further petition for the above purposes may not be presented 
by the council before the expiration of seven years from the date of 
the previous Order in Council (c). 

Sub-Sect. \b,-^Accoufd$, 

673. The treasurer (d) is required to make half-yearly accounts 
to such dates as the council, with the approval of the Local Oovern- 
ment Board, may appoint, and, subject to such appointment, to the 


(m) lx)cal (ioverntneiii Act. 1888 (51 A 62 Yiot c. 41), s. 64(1)— (3). The 
powera of the Hoard to alter local govemmeDt areas conferred by the Public 
Health Act, 1876 (38 & 39 Viet c. 66). 8. 270, are, if not impliedly repealed, 
superseded in practice by the provisions of the Local Government Act, 188S 
(61 A 62 Viet. c. 41). 

(n) I Wd., a. 64 (4). 

(o) /6fd., 8. 00. 

(p) Ibid., 8. 64 (l)-(3). 

(q) Ibid., 8.64(1). (2). 

(r) Municipal Coiporations Act. 1882 (45 A 46 Tict. e. 60). 8. 30 (1). as aUmd 
by the Municipal Corporations Act, 1893 (66 A 67 Viet. c. 9), 8 . 2. 

U) Ibid.^ 8 . 2. 

la) Municipal Corporations Act, 1882 (45 A 46 Viet. c. 60), s. 30 (2). 

{b) I bid* 9 8. 80 (3). For the proceedings of the commisBioner, his remunera* 
tion, the details of the scheme, and payment of expenses, see ibid*^ s. 30, 
Soheds. IV.. V. 

S Municipal Corporatioxm Act, 1893 (66 A 67 Viet. o. 9). s. 3. 

Asto his appointment, see p. 313, anfe* As to the duty of other officers 
te loeoimt, see Municipal Coiporations Act, 1882 (46 A 46 Vi&. e. 60). s. 2L 
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dates in use on the Slat December, 1882 (e). After the audit (/) ol 
the accounts for the second half of the financial year the treasurer 
must print a full abstract of the year’s accounts (g). 

The accounts are open to the inspection of the council, at any 
reasonable time during the ordinary hours of business, without 
payment, and a member of the council may make a copy thereof or 
take an extract from them (h). 

The abstract is open to inspection at the like hours and without 
payment by all the ratepayers of the borough (i), and copies of it 
must be delivered to any ratepayer on payment of a reasonable 
price for each copy (A:). 

The town clerk is required (Z) to make, within one month after 
the completion of the audit for the second half of the year, a return 
to the Local Government Board of the receipts and expenditure of 
the corporation for each financial year (m). 

674. Accounts of receipts and expenditure of the borough 
council, acting as an urban authority und(?r the Public Health 
Acts (n), and of their committees and officers so acting, are to be 
made up half-yearly to the 80th b^eptember and the 81st March, 
and in such form as the Local Government Board prescribe (o). 

Sub-Sect. Audit. 

676. There are three borough auditors. Two are elective 
and are corporate officers (p), ana subject to the provisions relating 
to such officers. They are elected by the burgesses or citizens {q) 
for a term of one year, and each of them must during his term of 
office be qualified to be a councillor (r), but must not be a member 
of the council, nor the town clerk, nor the treasurer (s). The third, 
the mayor’s auditor, must be a member of the council, and is 
appointed by the mayor for one year on the ordinary day of election 


i a) Municipal Corporations Act, 1882 (45 & 46 Viet. c. 50), s. 26. 

/) See the text, iu/ra, 

g) Munidpel CorroratioDS Act, 1882 (45 & 46 Viet. c. 50), s. 27 (2). 
h) Ibid,, s. 233 (3^ (6). Obstruction to inspection or refusal to give such 
copies or extracts is punishable, on summary conviction, by a fine not exceed* 
ing £5 {ibid., s. 233 u) ). As to enforcement of oiders of courts of summary 
jurisdiction, see title Maqistratxs, p. 604, post. 

U) Municipal Corporations Act, 1882 (45 & 46 Viet. c. 50), s. 233 (4), (6). 

{ic) Ibid,, s. 233 ( 4 ). As to obstructing inspection or refusing copies, see 
note (A), supra, 

(/) Under a penalty not exceeding £20, recoverable by action on behalf of 
the Crown in the High Court (Municipal Corporations Act, 1882 (45 A 46 Viet, 
c. 50J, s. 28 (6)). 

(m) Ibid., s. 28. An abstract of such returns is to be laid annually before 
Parliament by the Local Government Board {ibid., a 28 (6) }. 

(«} See, generally, title PuBUo Health and Local Administration. Aa 
to the acoounte of the oouncil ae education authority, see title Education. 
Vol, Xa., p. 52. 

(o) Local Government Act, 1894 (56 ft 57 Viot. 0. 73), s. 58 (1), (2), This 
praotioally supereedes the Publio He^th Act, 1875 (38 ft 39 Viet. c. 55), s. 245. 
(p) See p. 296, ante. 

As to their election, see title Elections, Vol. XII., pp. 355 , 356. 

I r) For the qualification ol councillor, see p. 303, ante. 
i s) Munio^ Oosporations Aot^ 1882 (45 ft 46 Viet. c. 50), s. 25 (1), (2). 
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of the elective auditors. Casual vacancies must be filled within ten 
days of their occurrence (0* 

jBlective auditors are not entitled to any remuneration for 
auditing the accounts of the borough treasurer (a), but, when 
auditing the accounts of the council as the sanitary authority, 
they are entitled to reasonable remuneration, not being less than 
two guineas for every day in which tliey are so employed (6). 

676. Within one month from the date to which the treasurer (c) 
is required to make up his accounts (d) in each half-year, he must 
submit them, with the necessary vouchers and papers, to the 
borough auditors (e), who must audit them (/). The powers and 
duties of the auditors, however, are limited to checking the 
accounts, examining into the legality of payments, andi reporting 
illegal or improper payments to the council and burgesses. There 
is no machinery for compelling the due performance of these 
powers, nor have the auditors power to surcharge the members 
of the council (< 7 ). On the other hand, the audit is not conclusive, 
and does not prevent proceedings being brought on the information 
of a burgess to dispute the treasurer’s accounts (//). 

677. Where there is a joint committee consisting of persons 
appointed by the borough council and by some other council, 
not being that of a borough, for purposes in which the two councils 
are jointly interested (i), the accounts of such committee are 
audited by a district auditor, subject to the usual regulations 
affecting such audit 

Sub-Sect. 17. — Legal Proceedings* 

678. Legal proceedings {k) in matters connected with a borough 


(<) Municipal Corporations Act, 1882 (45 & 46 Vict. c. 60), s. 25 (1), (3), (5), 
(6). As to the penalty for acting as auditor after ceasing to bo qualined, sea 
ibid.* s. 41, and p. 296, ante. As to the re>eligibility of an elective auditor, 
see Municipal Corporations Act, 1882 (45 & 46 Vict. c. 50), s. 37, and p. 299, 
ante. By virtue of a local Act or provisional order, audit by an auditor of 
the liocal Government Board is (1911) in force in the following boroughs : — 
Bournemouth, Chelmsford, Cheltenham, Merthyr Tydvil, Plymouth, l*oole, 
Southend, Swindon, and Tunbridge Wells. 

(a) Thomas v. Dewmport Corporation* [1900] 1 Q. B. 16, C. A. 

(b) Public Health Act, 1875 (38 & 39 Vict. c. 55), s. 2l6. The audit of the 
accounts of the council as sanitary authority (see p. 311, ante) is conducted in 
the same way and at the same time as the audit of the treasurer’s accounts. 

(c) See p. 313, ante. 

id) See p. 323, ante. 

(e) As to the audit of the accounts of the council as education authority, 
aee title Education, Vol. XII., p. 52 ; compare the provisions as to audit of the 
accounts of the county council ; see p. 36^1, poet. 

( /) Municipal Corporations Act, 1882 (45 A 46 Vict. c. 50), s. 27 (1). 

(s) See ▼. De Wiuton, [1906] 2 Ch. 106; Thomas v. Vsvonport Corpora* 
iton* supra. 

{h) A.*Q. V. Ds Winton, supra. 

(•*) Under the Local Government Act, 1894 (56 A 57 Tiot. c. 73), a. 67 ; and 
see p. 280, ante. 

(/) Local Government Act, 1894 (66 A 57 Vict. c. 73), e. 58 (2); and as te 
au^ts by district auditors, see p. 284, ante. 

Ae to the pnblioation of notices and oUier documente required to be fixed 
on tae town hall, see note {k), p. 303, oiife. 
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Local Government. 

are governed by the provisions of the statute under which they are 
taken (/), 

679. In the case of offences punishable and fines recoverable 
summarily under the Municipal Corporations Act, 1882 (m), the infor- 
mation must 1 ^ laid within six calendar months after the commission 
of the offence (m), and an appeal lies to the quarter sessions from 
a conviction by a court of summary jurisdiction on the part of 
the person aggrieved (n). 

Fines not recoverable summarily may be recovered by action in 
the High Court (o), as in the case of proceedings to recover penalties 
from a corporate officer (p). 

No convictions, orders, warrants, nor other matters done, or pur- 
porting to be done, may be quashed for want of form, nor be 
removed by errtinrari or otherwise into the High Court, unless it 
is an order of the council for the payment of money out of the 
borough fund ( 7 ), or is an order madt) without jurisdiction (r). 

680. A penal action which lies against a corpoiate officer for acting 
in the office illegally («) must be brought by a burgess of the borough, 
and it is a condition precedent to the action that the plaintiff should 
serve personally on the officer, within fourteen days after the cause 
of action arises, a notice in wTiting of his intention to bring the 
action, and that the action be commenced within three months after 
the cause of action arises (0. The defendant is entitled to security 
for costs from the plaintiff upon application made within fourteen 


(/) Ka., when the borough oouncil is prooeecling as sanita^ authority 
uiitier the Public Health Acts (see p, 311, ante, and title Public Health ani> 
iiOCAL AuidTKiSTKATiON), the proyisions of those statutes are applicable ; 
see p. 289, ante. The Municipul Corporations Act, 1882 (Id & 40 Viet, 
c. dO), 88. 219—227, with the exception of ibid., s. 221, relating to the 
application of penalties in quarter sessions boroughs, are applied to county 
councils (Local Qoverument Act, 1888 (51 & 52 Viet. c. 41;, s. 75). As to 
proceedings by and against corporations generally, see title Corporations. 
Vol. VIII., pp. 892 

(n<) Municipal Corporations Act, 1882 (45 & 46 Viet. 0. 50), s. 219 (1) ; Inter- 
pretation Act, 1889 (52 & 53 Viet 0. 63), s. 3. As to the application of f>eTialties 
in quarter sessions boroughs, see Municipal Corporations Act, 1882 (45 & 46 
Viet, a 60), B. 221 ; as to the duties of clerks of the peace as to fines and for- 
feitures, see ibid,, s. 222; and as to the seryice of summons or warrant, see 
ibid., s. 223 ; and, generally, title Maqistrates, pp. 531 et asr/., poet , 

(n) Municipal COTporatious Act, 1882 (45 & 46 Viet. 0. 50), s. 219 (2b As to 
appeals to quarter sessions, see titles Criminal Law and Pkocedurb, Yol. IX., 
p. 267 ; Maqistrates, pp. 642 et $eq., poet. 

J o ) Municipal Corporations Act, 1882 (45 & 46 Yict. 0. 50), a, 219 (3). 
p) Under ibid,, s. 41, as to wbicb see p. 296, ante, 

7) Municipal Corporations Act, 1882 (45 A 46 Viet, c, 50), s. 220. As to 
ers for payment out of the borough fund, see ibid,^ s. 141, and p. 320, ante , 
(r) See Jt, v. Bradley (1894), 63 H J. (if. 0.) 183; Cvltmial Bank 0 / Amlral- 
oHa V. iriffan (1874), L. It. 5 r, C. 417 ; Kx jtarie Dradlaugh (1878), 3 Q. B. I>. 
609 ; and see title Crown Peaotiob, YoL X., pp. 192 et teg. 

U) See p. 296, ante ; and compare note (g), p. 264, ante. 

(t) Municipal Corporations Act, 1882 (45 i 46 Viet. 0. 50), s. 224 (1). These 
proristons are not superseded by the PudUo Authorities Protection Act, 1893 
(56 A 57 Viet o. 61) ; Humphrtte ▼. Wtmoood (1891), 64 L. J. (a B.) 437 ; and 
tee titles LiurrATioir ov Acitons, p. 176, ante; PvBUO AvTBORmxe Aim 
PUBUO Oeficxrs. 
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days of the service of the wTit(iO, and, if successful, is entitled to Rbct «. 
costs taxed as between solicitor and client (a). The 

Half the penalty, if recovered, goes, after payment of the costs of Borough, 
action (h), to the plaintiff, and the other half to the borough fund (r). 

If the ground of action is that the defendant was not qualified in 
respect of estate, the onus lies upon him to prove his qualifi- 
cation (d). 

An application for an information in the nature of a quo warranto QuowarranUK 
against a person claiming to hold a corporate office must be made 
within twelve months from the time when he became disqualified 
after election {e). 

The respondent may show cause in the first instance against the showing 
application, and if sufficient cause be not shown the court, on proof cause, 
of due service of the necessary notice and affidavits, may make the 
rule for the information absolute, or may direct any issue of fact to 
be tried by a jury in the High Court (/). 

681. A mandamus to proceed to the election of a corporate officer Mnndamus. 
may be applied for in the same manner as to notice and affidavits 

as in the case of proceedings by way of quo warranto (g), 

682. Persons proceeded against in consequence of having acted in ivotcction 

pursuance of execution or intended execution of the Municipal of persoin 
Corporations Act, 1882 (/i), have the general statutory protection fhe^Mun^cipa] 
accorded to persons acting under other statutory powers (i). Corpomtiout 

The borough council may, unless otherwise directed by the court, 
pay out of the borough fund or borough rate(A:) all or any part of any 
sums payable by its officer, agent, or servant as defendant in or 
in consequence of any action, prosecution, or proceeding, whether 
in respect of costs, charges, expenses, damages, fine, or otherwise (0* 


/t(] Muuicipal Corporations Act, 18S2 (45 & 46 Viet. c. 60), s. 224 (2). 

(a) Ibid,, B. 224 (3). As to the effect ol ibis provision upon the ^neral 
discretion of the court as to costs, see titles Phactice and Pkooeduke ; Publio 
Authorities and Pubuo Officers ; and see titlo Solicitous. 

i b) Municipal Coiporatlous Act, 1882 (4d & 46 Viet. c. 60), s. 224 (5). 
c) See p. 319, ante, 
d) Ibid,, s. 224 (4). 

e) Ibid,, 8. 226 (1) — (4). As to these proceedings, see, fuither, 7?. v. Cminty 
Cork Ju 4 tice$ (1910), 44 1. L, T. 120 ; and title Crown Praoticb, Vol. X., 
pp. 137 et Btq, 

if) Municapal Corporations Act. 1882 (45 & 46 Viet. c. 60). s. 224 (6)— (7). 

(ff) I6?d.,8. 225 (2) — (6), (8). As to when a mandamus wiU lie and the pro- 
ceedings thereon, see title Ueown Practice, Vol. X., pp. 80, 81, 1 10 et $eq, ; and 


see ibid,, p. 115. 

J h) 46 A 46 Viet c. 60. 

t) See Public Authorities Protection Act, 1893 (66 & 57 Viet c. 61), super* 
ing the Municipal Corporations Act, 1882 (46 & 46 Viet o. 60), s. 226 (1), (2). 
This, however, does not affect the express liuiitations of time for biinging 
proceedings under ihid,, s. 76, in relation to burgees lists, as to which see 
title Bleotionb, Vol. XII., p. 639 ; and under the Municipal Corporations 
Act, 1882 (45 A 46 Viet. c. 60), s. 224, as to which see p. 326, anU, As to such 
statutory protection, see title Limitation of Actions, p. 176, ante; PuBUO 
Authorities and Pubuo Officers. 


(k) As to the bonmgh fund, see p. 319, ante ; and as to the borough rate, aee 
p. 320, ofile. 

(i) Municipal OorporationB Act, 1882 (46 & 46 Viet c* 60), s. 226 (3). As to a 
aimuar power in county councila, see Lo^l Government Act, 1888(61 4 62 Viet 

0. 4i), .. ««. 
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Sub-Sect. 18.— ifye-/a we. 

683. The council may make bye-laws for the good rule and 
government of the borough, and for the prevention and suppression 
of nuisances not already summarily punishable under any statute 
in force throughout the borough (m ) ; as to fines for non-acceptance 
of office {n) ; for the purposes of the Public Health Acts (o) ; and 
when specially empowered by statute (p). 


Sub-Sect. 19 . — Towns Imjynjvemcnt damns Ad , 1847. 

684. The Towns Improvement Clauses Act, 1847 {q\ embodies a 
number of provisions relating to the control and government of 
towns, and is applicable to such towns and districts when, and to 
the extent in which, its provisions are made applicable by any Act 
in which it is in whole or in part incorporated ( 5 ). It is divided 
into groups of sections with a general heading of the matters to 
which they relate, and may be in part incorporated with the special 
Act by a reference to any of such headings (r). 


Sub-Sect. 20. — Municipal Corjxjrulions Act, 1883. 

685. After the establishment of the 178 («) municipal corpora- 
tions in 1882, there still remained 74 smaller places which were, or 

(rn) See Municipal Corporations Act, 1882 (4o & 46 Viet. c. aO), s. 23. Fines 
np to £5 may be provided for (ibid.), I’he meeting at which the bye-laws are 
made must consist of at least two-thirds of the whole number of the council 
(ibid,, 8 . 23 (2) ). Broaches of tbe bye-laws may be prosecuted summarily (ibid,, 
s. 23 (5) ). As to summary proceedings generally, see title MagisTkates, 
pp. 631 et secf,, poet. As to nuisances generally, see title Nuisakce. 

(n) Municipal Corporations Act, 1882 (46 & 46 Viet. c. 60), s. 34. 

(0) See, generally, title Public Health and Local Administration. 

(p) under the Public Libraries Act. 1901 (I Kdw. 7, c. 19), s. 3 (see 
title PirBLio Uealtu and Local Administration) ; for tbe use of locomotives 
on roads (see Local Government Act, 1888 (61 & 62 Viet c. 41), s. 36 ^4) (a) ; 
title ilioiiwAYS, Streets, and Bridoes, VoL XVJ., pp. 117, 118, 23?', 266) ; 
with respect to the sale of coal (see Weights and Measures Act, 1889 (62 & 63 
Viet. c. 21), 8. 28 ; title Weiouts and Measures) ; see also the general pro- 
visions relating to bye-laws contained in the Towns Improvement Clauses Act, 
1847 (U) & 11 Viet. c. 34). As to evidence of bye-laws, see title Kvidence, 
Vol. XIII., p. 626 ; Timothy v. t'enn (1910), 102 L. T. 283; Drew v. Harlow 
(1876), 39 J. P. 420 ; Moiecs v, Thornton (1799), 8 Term Kep. 303, 307. Forging 
the seal or signature affixed or subscribed to a bye-law, or tendering in evidence 
any document as a copy of byo-laws with a false or counterfeit seal or signa- 
tuie, and knowing it to bo false or counterfeit, is a misdemeanour (Municipal 
Corporations Act, 1882 (46 & 46 Viet c. 50), 8 . 236). The liability is two years* 
imnrisonmont with hard labour {Und,). 

w) 10 & 11 Viet. c. 34, 8. 1. The Act in which it is incorporated is called 
••the special Act,** and the term “the commissioners** is used to desianate 
those porsons, including coi-porations, entrusted by the Bt)ecial Act with the 
powers of executing it (ibuL, 8. 2), As to the incorporation of provisions of 
the Act in the Public llealth Act, 1875 (38 & 39 Viet 0 . 66), s. 160, see title 
IIiaiiWAYS, Streets, and Bridges, VoL XVI., pp. 214, note (/), 236, note (a), 
247 siseq, 

(r) Towns Improvement Clauses Act, 1847 (10 & 11 Viet 0 . 34), s. 5. For 
the matters dealt with in tbe Act. see also tides Compulsory Purchase op 
Land and Compensation, Vol. VL, p. 171; Food and Drugs, Vol. XV., 
iO ft mq ,; Nuisance ; Pubuo IIsalth and Local Administration ; 
Kates and I^tino ; Water Supply. 

(1) There are now (1911) 326 municipal cities and boroughs under the 
llunkipal Oorporatioue Act, 1882 (46 d; 46 Viet. 0 . 60). 
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Vfere reputed to be, possessed of corporations. These had been 
reported upon by the commissioners who sat in 1876 , but having 
been omitted from the legislation of 1882 , were dealt with in 1883 (0, 
either by the grant of charters to the places, by which they became 
municipal boroughs, or by dissolving the corporations (a). 

In the cases where the corporations were dissolved all their 
property was applied for the public benefit of the inhabitants 
according to a scheme formulated by the Charity Commissioners or 
the Local Government Board, and was vested in such person or 
body as the scheme directed (c). 

Powers, duties, and trusts existing in respect of a dissolved 
corporation were vested in and were exercised, performed, and 
administered by the persons nominated in the scheme (<0. 

Sect. G. — The Rural District (c), 

Sub-Sect. 1. — 7'he Rural Disirid Counvil, 

(i.) Constitniion. 

686 . The administrative body of a rural district is a body 
corporate, consisting of a chairman and councillors (/), and is 

styled “tlae rural district council of If there be any doubt 

al)out the name it is to be such as the county council directs (7). 
The council has perpetual succession and a common seal, and may 
hold land for the purpose of its powers and duties without licence 
in mortmain (h). 


U) By the Municipal CoT'poratioiis Act, 1883 (43 & 47 Viet. c. 18). 

(a) In 1883 there also existed a number of repiited or ])re8criptivo horouRhii 
■which were not municipal corporations. As to some of these, 8)>ecial proviwofis 
were made for preserving their former privileges, but without granting to their 
corporations any municipal rights and powers. The places specially mentioned 
were Alnwick, Altrincham, Corfe, Langhorne, Malineshury, Newport (Pem- 
broke), Over, Romney Marsh, Wincholsea, as to which see Alnnicipal Coi 7 )ora- 
tioiis Act, 1883 (46 & 47 Viet, c. 18), ss. 14 — 24. Alnwick also has a local Act 
(4.7 & 46 Viet. c. xxiii.). Provision was made for enabling another place, 
Jiavering-atte-Bower, to be reunited with the county of Kssox (Municipal 
Corporations Act, 1883 (40 & 47 Viet. c. 18), s. 18). 

(A) Municipal Corporations Act, 1883 (46 & 47 Viet. c. 18), s. 3 (1), (aj. 

(r) J bid,y SB. 3 (1) (b), 4 (2). Provision was made for the vesting and 
management of the property pending a scheme (ibid., s. 3(2)); whilst other 
provisions of a more or less protective and temporary character gave further 
j>owors to the Charity Commissioners (?6td., s. 8); and see title Ciiakitieh, 

V<d. IV., p. 180. 

(d) Municipal Corporations Act, 1883 (46 & 47 Viet. c. 18), s. 9 (3). All 
questions in aispnte as to property, powers, duties, and trusts were made deter- 
minable by the Charity Commissioners, with an appeal to the High Court by any 
person claiming to be or being interested in the property under the Charitable 
Trusts Act, 1860 (23 & 24 Vict. c. 136), s. 8 (Municipal Corporations Act, 1883 
(46 4b 47 Vict c. 18), s. 9 (4) ). 

(^) The rural district is that area which was formerly known as the niral 
sanitary district (Local Government Act, 1894 (66 4b 67 Vict c. 73), s. 21 (2) ) ; see 
the Public Health Act, 1876 (38 & 39 Vict c. 66), s. 9. As to the power to alter 
such districts, see p. 377, pftst. 

(/) Local Government Act, 1894 (56 & 67 Vict. c. 73). ss. 21 (2), 24 (1). 

(^} J bid., 8. 24 (7). A name may^ changed in the same wav aa in the case 
of an urban district council ; see ibid., s. 66 (3) — (6), and note (a), p. 262, ante, 
{h) Local Government Act, 1894 (66 4k 67 Vict. c. 73}| •. 24 (7); ai ' 
Cbaeitiss, p. 137, note (n). 
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667. the chairman is elected by the councillors at their annual 
meeting for a term of one year, during which he is entitled to take 
the chair at all meetings (i). He may be chosen from persons who 
are not councillors {k) \ and a woman may be elected chairman if she 
is one of the councillors (/). The chairman (if a male) is ex officio 
a justice of the peace for the county in which the district is situate, 
unless personally disqualified by statute (///). A person cannot be 
a chairman if he suffers any of the disabilities which have been 
stated as applicable to urban district councillors (a). 

If the chairman dies, resigns, or becomes incapable of acting, 
another member must be chosen to serve during the unexpired 
period of his chairmanship (/>)• If absent from any meeting the 
members present may elect a chairman for the meeting (p). 

688 . A vice-chairman may be appointed by the council from 
among the councillors, to hold office during the terra of office of the 
chairman, whose powers and authority he has during any absence 
or inability (r/). 

689. The councillors are elected for the parishes or other areas 
of the district or for the wards, if any, of the parishes (/) as 
determined and fixed by the Local (lovernment Board (s). 

They are the representatives of th(‘ parish or area on the board of 
guardians and are to be deemed guardians, and no other election of 
guardians is to be made for such parish or area (t). 

The rules as to the qualification and disqualification of councillors 
are the same as for urban district councillors (a), with the addition 
that a person qualified to be a guardian of a union in the district 
may be elected and a person disqualified to be a guardian cannot sit (6). 

The provisions as to acceptance of office, resignation, casual 
vacancies (c)» vacation by absence (d), re-eligibility (<?), tenure and 


(t) I^ocal OovernmeTit Act, 1894 (66 & 67 Nit. c. 73), s. 69 (1), ap|>lying the 
Public Health Act, 1876 (38 & 39 Viet. c. 66), s. 190, Sctied. 1. (3) ; and see title 
Klections, Vol, XII., pp. 382, 375. 

(A;) Ix)cal Government Act, 1894 (66 & 57 Viet. c. 73), s 69 (1). 

\l) See note (A'), p. 262, aute, 

\m) Local Oovernmout Act, 1894 (56 & 67 Viet. c. 73), ». 22. He miint 
take the requisite otith if he has not already done so {ilvL); and see title 
Magistrates, p. 639, po$t 

(n) liocal Oovemnient Act, 1894 (66 & 67 Viet. c. 73), s. 46 ; see p. 264, ante, 

(o) J 8. 69 (1), applying the Public Health Act, 1875 (38 & 39 Viet. c. 55), 

1 . 199, Sched. I. (4). ' 

f ) 76»d.,Sched. I. (5). 

liocal Government Act, 1894 (56 & 57 Viet. c. 73), s. 69 (2). 

Ihid.t 88. 20 (3), 24 (1), Any areas for which, under a local or pemnal 
. guardians are electea are deemed parishes for the purpose of the election 
of oounoilh-rs (f6id., s. 60 (4) ). As to poor law guai’dians, see title Poor Law. 

( 5 ) Ibid., ». 60 (1). See p. 378, jHtti, As to their election see, generally, 
title Elections, Vol. XJI., pp. 376 et aeq. 

(<) liocal Goveniment Act, 1894 (56 & 57 Viet. c. 73), s. 24 (3). 

(o) See p. 263, ante. 

(h) Local Government Aet. 1894 (66 & 67 Viet. c. 73), as. 24 (4). 46 (6). 

(c) Kural District Ck>uncilloia Election Order, 1898, r. 25, and Sched. V. The 
fine imposed by wa^ of penalty for non-aooeptanoe of office goes to the credit 
ol the ^rish for which the person fined was elected. For exempted persons, 
see note (<jp), p. 264, ante. 

(d) Iiocal Government Act, 1 894 (56 A 57 Viet. c. 73), s. 46 (6) ; see p. 265, anU. 

(e) iM., s. 46 (4), applying the Munich Oorpoiatioiui Aet, 186$ (45 A 46 
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retirement (/)» are the same as in the case of urban couii- 
cUlors (ffh 

The number of councillors for each parish or other area in 
a rural district is to be the same as the number of guardians for the 
])arish or area (/<) ; but the county council (i) may from time to time 
lix or alter the number of councillors to be elected for each parish 
within the county, and for this purpose may exercise the powers of 
adding parishes to each other, and dividing parishes into wards, 
similar to those which are vested in the Local Government Board 
for the purpose of the election of guardians (k). 

(ii.) Powerit Duties and Liabilities. 

690. The rural district council is the sanitary and highway autho* 
rity of its area (f), and possesses the tx>wers and duties already stated 
as having been transferred from the justices out of session and from 
the quarter sessions to urban district councils (m)» and those under 
various statutes dealing with the interests of its district and the 
inhabitants (n). It may also have powers conferred upon it as the 
delegate or agent of the county council in matters affecting the 
rural area (o). It may exercise any of its powers in an adjoining 
district with the consent of the council of that district, and treat the 
expenses thereof as incurred in its own district (p), and it may 
delegate certain of its powers to a parochial committee formed for 
a contributory place or to the parish council of that place (q). 

If a rural parish is co-exteusive with a rural sanitary district, the 
district council is deemed to be, and to have the powers of, a 
]>arish council, unless and until its district is united with some 
other district or the county council otherwise directs (r). 

Viet. c. 60), 8. 07, as modified by the Rural District Couuoillors Election Order, 
1898, r. 26 (1), and Sched, V. 

, (/) Local Government Act, 1894 (66 & 67 Viet c. 7^), bs. 20 (6), 24 (4); 
Distnet Councillors and Guardians (Term of Olfice) Act, 1900 (68 & (H ATct. 
c. 16), 8. 1 (1), (2). County councils can regulate the retirement of council lors 
when they retire by thirds (see Local Government Act, 1894 (66 & 67 Viet, 
c. 73), B. 60 (2), (3) ; District Conucillors and Guardians (Term of Office) Act, 
191)0 (63 & 64 Vict c. 16), s. 1 (3) ). 

(g) See pp. 263 et seq., ante, 

yi) Local Government Act, 1894 (66 & 67 Vict. c. 73), s. 24 (‘4). 

(») Or joint committee if the district is iu more than one county {ibid., 
s. 60 (3) ). 

(k) Ibid.f s. 60(1). The ]K)wer8 are tho>«e under the Acts fur the relief of 
the XK)or ; see title Poou IjAW. As to Iho eloctioii of guardians, see title 
Elections, Vol. XII., pp. 389 ef s&f. 

(l) Jjocal Government Act, 1894 (66 & 57 Vict. c. 73), ss. 26 (1 ), 26 (I ) ; soo titles 
HlOnWAYS, SXKKETS, AND liltlDOES, Vol. XVI., p. 26; rUJJLlC HEALTH AM) 
Local Administiiation. As to the power to assist in maintaining rights o! 
commons, see title Commons and Rights of Common, Vol. IV., pp. 699, 601. 

(m) See p. 266, ante. The provisions relating to transfer apply, as to which 
see l^ocal Government Act, 1894 (66 & 67 Vict. c. 73), ss. 67, 68, 70 ; and see 
note (^, p. 266, ante, 

'n) p. 267, ante, 

o) Local Government Act, 1888 (61 & 62 Vict. c. 41), ss. 28 (2), (3), 64. 

Ip) Public Health Act, 1876 (38 & 39 Vict. o. 65), s. 285. 

[^) See the Local Gt>vernment Act, 1894 (56 & 67 Vict. c. 73), s. 16 ; Public 
Health Act, 1876 (38 & 39 Vict. c. 66), ss. 202, 203 ; Commons Act, 1899 
(62 A 63 Vict c. 30), s. 4. 

(r) Local Government Act, 1894 (66 A 67 Vict. o. 73), s. 36 (4). 
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Local Government. 


8»ot. «. 691. The Local Government Board may by general orders to bo 

The Rural laid before Parliament direct that the councils shall have such 
District, powers, duties and liabilities of urban authorities under the Public 
OrbMT" Health Acts («) and any other Acts, and that such provisions of any 

E wert maj of those Acts relating to urban districts shall apply to rural districts, 

conierreJ. |^g Board may think fit (/). 

Further, the Board may by order (u) declare that any provisions 
of the Public Health Acts (s) in force in urban districts shall be in 
force in a rural district or contributory place, and may invest the 
council with all or any of the powers, rights, duties, capacities, 
liabilities and obligations of an urban authority under the Public 
Health Acts («). This power of the Board may be exercised on the 
application of the council, or of persons rated to the relief of the 
poor, the assessment of whose hereditaments amounts at least to 
one-Unth of the net rateable value of such district or contributory 
place (r), or of a county council, or, with respect to a parish or a 
part of a parish, of the parish council (a). 


Where rural 692. In the event of a rural council being unable to act, either 
counci) failure to elect or otherwise, the county council may order 

uf t;ctive. elections to be held and may appoint persons to form the rural 
district council until an effective council is constituted {b). 


Coi.iracta, 693. The council may enter into any contracts necessary for 
carrying the Public Health Acts (c) into execution (d). Such con- 
tracts are governed by the ordinary law relating to the contracts of 
corporate bodies (^). The statutory provisions which require con- 
tracts of jCCO and more to be in a certain form (/) do not apply to 
contracts of a rural council. 


(iil) OJuerB. 

Tbc oHlcsnu 694. The rural district council must appoint one or more medical 
ollicers of health (g) and one or more inspectors of nuisances, and 
also such assistants and other officers and servants as may be 


U) See, generally, title ruuLio Health and Local Administration. 

(/) Local Guverumont Act, 1694 (56 & 57 Viet. c. 73), s. 25 (5). This power it 
additional to that under the Publio Health Act, 1875 (38 & 39 Viet. c. 55) (see 
the text, infra); (Local Government Act, 1894 (56 & 57 Viet c. 73), e. 26 ((>) ). 

(u) The order is to be published in the Loudon Oazt-tte, or in such other 
manner us the Dourd directs (Public Health Act, 1875 (3S & 39 Viet c. 55), 
d. 270). 

(t) rublio Health Act, 1876 (38 & 39 Viet. c. 55), 8. 276. The investment 
may be made unoonditionally or subject to specified couditions as to the time, 
portion of the distnet, or manner of the exercise or attachment of the powers 
etc. But if the investment is made on the application of the ratepayer of a 
oontributory place the order of the Board cannot inves^t the council with any 
new powers beyond the limits of the oontributory place {iMX 

I a) Local Government Act, 1894 (56 & 67 Viet. c. 73), s. 25 (7). 
b) Ibid,, 8. 59 (5). 

cj See, generally, title PuBUo Health and Ix)cal Administration. 
d) Public Health Act, 1875(38 & 39 Viot. o. 55), a. 173. 

(«) See title Corporations, VoL VHL. pp. 879 ef 
( f ) See p. 2G8, ante. 

Districts may be united for the purpose of appointing auch ofiOioera ; ~ 

p. 3^, pOil. 
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necessary and proper for the execution of its powers and 
duties (h). 

The council may utilise the services of the clerk and treasurer of 
the guardians, and, for such additional duties, may remunerate 
them as it may think proper, but subject to the approval of the 
Local Government Board. If the clerk of the union will not or 
cannot undertake the duties, the assistant clerk may be appointed (i). 

695. When the powers and duties of any authority, other than 
justices, are transferred by virtue of the Local Government Act, 
3894 (k), to any district council, the officers of that authority become 
the officers of the council, on the same terms and tenure as before, 
and, so long as they perform the same duties, at a salary not less 
than formerly. For this purpose the body appointing a surveyor of 
highways is deemed to be a highway authority and any paid 
surveyor to be an officer of that body (1) ; and where by the Act a 
rural sanitary district is divided, any officer for the divided district 
bolds office for each division, and his salary is borne by the respective 
districts in proportion to their rateable value at the commencement 
of the next local financial year (m). 

696. Existing officers affected by changes are entitled to receive 
compensation for loss thereby sustained, payable as general 
expenses of the council (n). 

697. The provisions as to concern or interest in bargains or con- 
tracts with the council which apply to the officers of urban district 
councils are equally applicable to those of rural district councils (o). 

(iy.) Medical Officer of Health and Inspector of Nuisances, 

698. The provisions alreadv stated as regulating the appoint- 
ment of medical officers of health and inspectors of nuisances 
by urban district councils apply equally to their appointment by 
rural district councils (p), except that, on the appointment of a 
medical officer of health, when a portion of the salary is to be paid 
out of a county grant, there is a slight difference in the provisions 
relating to the notice of appointment (q'). 


Sect. 6, 
The Rural 
District. 

Clerk and 
treasurer 
may be clerk 
and treasurer 
of guardians. 

Officers of 
authority, the 
powers of 
which have 
been 

transferred. 


Compensa- 

tion. 


Disabilities. 


Appointment* 


(h) Public Health Act, 1875 (38 & 39 Viet. c. 55), s. 190. 

(0 Hid. 

Ik) 56 & 57 Viet. c. 73. 

{l) Ibid., 8. 81 (1), (4); and see title Highways, Streets, and Biitdoes, 
VoL XVI., pp. 25, note (5), 124. For the meaning of “ existing ” and “ officer/* 
see Local Government Act, 1888 (51 & 52 Viet c. 41), s. 100, applied by the LocjU 
Government Act, 1894 (56 & 57 Viet. c. 73), 8. 75. As to assistant overseers, 
Bee title Poor Law. 

(m) Local Government Act, 1894 (56 A 57 Viet. c. 73), s. 81 (5). 

(nl /5id.,8. 81 (7) ; see title Public Authorities and Public Oeficers. 

(o) See p. 274, ante. 

( p) See pp. 275, 277, ante. The General Order applicable is that of 23rd March, 
1891, which, with the difference mentioned in the text, is practically ideuti^l 
with the order of even date relating to urban district councils (see note (a), p. 276, 
an/e). Other orders relating to medical officers of health in mral distiicts are 



(g) General Order, 1891 (Euru Distnets}* ^ ^ 
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Inspection of 
duoumenU. 


Local Qoyxatinif^ 

(t.) Alieratum ofArto^ 

699. The Local Government Board was empowered Igr the Pablie 
Health Act, 1876 (r), to alter local government areas generally (*), 
and, by provisional order, to conrtitute any ru^ distri<rt or part 
thereof as a local government district, either on its own initiative (t) 
or in pursuance of a resolution of owners, and ratepayers (a), but 
this power has not been exercised since the Local Government 
Act, 1888 (b), conferred wide powers for the same pnrjpose on county 
councils ^e), and the latter provisions have in practice superseded, 
if they have not impliedly repealed, the earlier provisions. 

700. A rural district council may, by resolution approved by the 
Local Government Board, constitute a portion of its area as a special 
drainage district fcr the purpose of charging thereon exclusively 
the expenses of sewerage, water supply, or of other works, which 
by the Public Health Acts (d) are, or by order of the Board may 
be, declared to be special expenses. Such area thereupon becomes 
a separate contributory place (e). 

Sub-Sect. 2. — Procttdiug* of Council and Comrnittm. 

(i.) Netiingi. 

701. The meetings and proceedings of the rural district council, 
including committ^s, are regulated in the same way as those of 
urban district councils other than boroughs (/*). 

The council is entitled to use, for the purpose of its meetings 
and proceedings, the board room and ofiSces of any board of 
guardians for the union comprising its district at all reasonable 
hours, and the reasonableness of hours is a question to be deter- 
mined by the Local Government Board in case of difference (^). 

(li.) IttBpecUon of Dox'umenis. 

702. Every parochial elector of a parish in a rural district 
may, at all reasonable times, without payment, inspect and take 
copies of and extracts from, all books, accounte and documents 
belonging to, or under the control of, the district council of the 
district (ft). 


(r) 38 ft 39 Viet. c. 55. 

(«) Ibid,, B8. 270, 270. 

it) Jbid.^ s. 271. 

(а) Jbifl,, B. 272. 

(б) 61 & 62 Viet. c. iV 

(c) Jbid.t 8. 67; and flee p. 377, 

U) See, goneraUy, title Public IBs ^lth and Ijocal AniiijasTiiATiON. 

(e) Public Health Act, 1876 (88 & 39 Yiot, a 66), b. 277 ; and ob to coutribu* 
tory plaoeo, eee p. 336, post ; aee alao titles Sewbrs akd Dhaiks ; yfATKB 
Supply. 

(/) Local Oovemment Act. 1894 (66 & 67 Viet c 73), s. 69 (1); and see 
pp. 278 et srg., ante, Inspeotorg of the liocal Government Board may attend 
(PubUo Health Act, 1876 (38 & 39 Yiot 66), a. 206). 

Oovemment Act, 1894 (66 A 67 Viet c. 73), b. 69 (8). 

(h) I bid., B. 68 (6); Jt. v. Bradftml-m^AtHmJHstrict OouneU, E» parte Thomtun 
0908), -^2 J. P. 348 ; JR. v. Oodsions Rural Cbimctf, [19H] 2 K. B. 466 ; R. v, 
WmtMm Ufhm DiUfkt 1^ parte Jiatkm (1897), 77 L. T. 699. 
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(iii.) Finanet. 

(a) Expensti, 

708 . The expenses incurred by a rural district council are either 
general expenses, special expenses, private improvement expenses, 
or those which, by the statute under which they are incurred, are 
expressly made payable by the owners or occupiers in respect of 
whose property the expenses are incurred, and in such cases they 
are recoverable in the special manner prescribed by the statute (i). 

704 . General expenses are those which are not directly charge- 
able on owners and occupiers (k), but are the expenses of the 
establishment and officers of the council, including compensation 
payable to existing officers (/), those in respect of disinfection and 
of the conveyance of infected persons (m), highway expenses (;/), 
and all such other expenses as are not made special expenses by 
statute or by order of the Local Government Board (o). 

General expenses are paid out of a common fund raised out of 
the poor rate of the parishes according to the rateable value of each 
contributory place (p), 

705 . Special expenses are those which are determined by statute 
to be such; and the expenses of the construction, maintenance 
and cleansing of sewers in a contributory place ; the expenses of 
providing and maintaining a water supply in a contributory place, 
BO far as they are not defrayed out of water rates or rents under the 
Public Health Acts (q) ; the expenses and charges arising from and 
incidental to the possession of property transferred to the rural 
authority in trust for any contributory place ; all other expenses in 
or in respect of any contributory place in the council’s district 
which are determined by order of the Local Government Board to 
be special expenses (r). These expenses are a separate charge on 
each contributory place («). 

706 . Contribute^ places consist of every parish not having any 
part of its area within a special drainage district or an urban 
district; every special drainage district ; where a parish is wholly 
in a rural district and partly within a special drainage district, such 
part of it as is not within a special drainage district ; where a 


(t) Pablio Health Act, 1875 (38 A 39 Viet. c. 56), 8. 229. The provisions of 
the Act relating to expenses are made applicable to rural district councils 
(Tiocal Gk)vemment Act, 1894 (56 A 57 Viet. c. 73), s. 29). 

(A) See, for example, the Puolic Health Act, 1875 (38 A 39 Viet. c. 45), ss. 23, 
98, and title Public Health and Local Administration. 

(i) Local Government Act, 1894 (56 A 57 Viet. o. 73), s. 81 (7); see title 
Public Authobitibs and Pubuc Officers. 

(m) See title Public Health and Local Administration. 

(») Local CKivemment Act, 1894 (56 A 57 Viet c. 73), s. 29; and se^ 
lurt^r, title Highways, Streets, and Bridges, Vol. XVI., p. 126. 

I o) PabUo Health Act, 1876 (38 A 39 Viet c. 55), s. 229. 
j») Ibid. 

q) See, generally, title Public Health and Local Adionistration. 
r) Pabuc Heal& Act, 1875 (38 A 39 Viet o. 55). As to contributory places, 
seel p. 834, ante, aod the text, ifi/hL 
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parish is partly within an urban district, such part of it as is not 
within the urban district or within a special drainage district (t). 

707 . Expenses under the Local Government Act, 1894 (n), 
determined by the Board to be social expenses and a separate 
charge on a contributory place, which would if not so separately 
charged be raised as general expenses, may by direction of the 
Board be raised in the same way as general expenses (r). 

708 . The expenses of sewers, water supply, or any other work 
for the common benefit of any two or more contributory places 
may be apportioned between the places by the council in such 
proportions as the council thinks just, and the apportionment to 
each place is deemed to be the special expenses incurred in respect 
of each place. An appeal lies from the apportionment to the Local 
Government Board, whose decision by order is final (w). 

709 . The council obtains payment from the contributory places 
in its district by issuing its precept to the overseers of each such 
place. Separate precepts should issued in respect of general and 
special expenses, or, if one precept be issued including both kinds 
of expenses, the council must make general and special expenses 
separate items (a). 

710 . Certain expenses incurred by the council are declared by 
statute to be, or to be deemed to be, private improvement expenses, 
whilst others may be declared to be such by the council under 
statutory sanction. Of the former is the poportion of increased 
value owing to the demolition of obstructive buildings under the 
Housing of the Working Classes Act, 1890 (6). Of the latter are 
those incurred in enforcing the drainage of undrained houses and 
making new sewers for the purpose (c); in requiring proper pro- 
vision of sanitary conveniences (d) ; in remedying nuisances in 
drains and private sanitary conveniences (e) ; in providing a proper 
water supply to houses in certain cases (/); in compelling the 


(t) Public Health Act, 1876 (38 A 39 Yict. o. 66), ■. 229. As to special 
drainage districts, see title SswXRS Aim Dbaiks. 

(u) 66 & 57 Viet c. 73. 

(v; Ibid,, 8. 29. 

(w) Public Health Aot, 1876 (38 ft 39 Viot o. 66), s. 229. The appeal must 
be made, within twenty-one days of the apportionment, by way of memorial 
stating the grounds of complaint (tfruf.). 

(а) Public Health Act 1876 (38 ft 39 Viot. o. 66), s. 230, which also deals 
with oases in which a contributory place or a parish is part of a parish or 
contributory place, and with the application of surplus left in the hands of 
overseers. See ibid., s. 231, as to enforcing payment; and see B. v. Fw,Ex 
parU Plympten 8t. Mary Rural JHaWui CouneU (1^), 72 J. P. 831. 

(б) 63 ft 64 Viet o. 70, s. 38 (8); see title PuBUo Healtb Ain> Local 
A uMnnsTiuTiON. 

(c) PubUo Health Aot, 1876 (38 ft 39 Viot o. 66), s. 23; see title Sbwbrs 
AKD Drains. 

(d) Ibid., s. 36; see title PuBUO Health and Local Administratton. 

(«) Public Health Act, 1876 (38 ft 39 Viot. o. 66), a. 41 ; see titles Poblio 

Health and Local AuMiNisTRATiOKr ; Sswebs and Drains. 

(J) Public Health Act, 1876 (38 ft 89 Viot. o. 66), s. 62; Public Health 
(Water) Act, 1876 (41 4 42 Vi<^ o. 26), e. 3; eee tiUe Wa3HE BmhX. 
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sewering etc. of private streets when the council has for this 6. 

purpose the powers of an urban district council {g). The Rural 

These expenses are paid by making and levying a private improve- District 

ment rate in the same way and subject to the same statutorv private 
provisions as an urban district council may make and levy such improTement 
rate (A). 

7a The rural district council has the same power as is Expenses of 
possessed by urban councils of paying as general expenses the 
cost of attendance at meetings of similar bodies for the purpose of 
discussing matters of public health and local government (i), and 
a similar order of the Local Government Board regulates the 
matter (j), 

(b) Borrowing Poioers, 

712. The council has the like powers of borrowing under the nnrierPubHc 
Public Health Act, 1875 (/c), as are specified as being competent to Health Acu. 
an urban district council, and subject to the like terms and 
regulations (1). 

The loans are raised on the credit of the common fund out ot 
which general expenses are payable, or on the credit of any rate or 
rates out of which special expenses are payable, according as the 
loan is required for general or special expenses. Payment of tlie 
principal and interest may be secured by a mortgage of such fund 
or rates, as the case may be (m). 

(c) Accounts^ 

713- The accounts of the council and of its committees and now kept and 
ofldcers are to be made up half-yearly to the Slst March and the “P* 
30th September, in such form as the Local Government Board 
prescribes (w). 

The books and accounts to be kept, under the general order 
of the Local Government Board (o), are the same as in the case of 
urban councils (p). The provision as to the annual report to be 
made to the Local Government Board by urban councils also 
applies, except as to the newspaper advertisement (g). 


(d) Audit. 

714. The accounts are audited by a district auditor, and the audit now made, 
must be half-yearly. Subject to this an d to the right ot the Local 

(o) PubUniealth Act, 1876 (38 & 39 Vict. 0765), s. 160. 

(w) lh*d*f 8 232. ~ . L locr /^a .. .fi 

(») Public Health and Local Government Conferences Act, 18 Sj (48 s. 

^ oYoenewl^Onier, 28th December, 1800. Its terms are practically 

wia the Older of 13ti May, 1891, applicable to urban oounoiU: see note (oj, 

^ (*)^S^^nerally, title Public Health and Local Administuation. 

Ueal& Act, 1875 (38 * 39 Viet. c. 65), s. 233 ; see note («), p. 282, 

(») Local Government Act, 1891 (56 4 57 Viet. e. i3), ». 68 (1), (2). As to 
the right of inspection, see p. 286, ante, 

(o) General Order, 22nd March, 1880. 

® ^lic I^tl^ot, 1876 (38 * 39 Vkt. c. 66), a. 206; and see p. 283, 
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Govelftitnetit Board to make rules modifying enactments as to 
publication of notice of the audit and of the abstract of accounts 
and the report of the auditor, the enactments relating to audit by 
district auditors of accounts of urban sanitary authorities and their 
oflicers, and to all matters incidental thereto and consequential 
thereon, apply (r). 

Sub-Sect. 3. — Vnim of THstricU, 

716. Rural district councils may apj^ly to the Local Government 
Board to unite districts or contributory places for certain purposes 
of the Public Health Acts («), and also for the purpose of appointing 
medical officers of health (0. 

Two or more councils may combine for common purposes likely 
to be beneficial to them {n), 

Sub-Sect. 4. — Enfirctment of Duties, 

716. The proceedings for compelling urban district councils to 
[lerform their duties under the Public Health Acts (r) are available 
also in the case of defaulting rural district councils (a), or, upon a 
complaint made by a parish council of failure on the part of the 
rural district council in any of the above matters (6), and in main- 
taining and repairing highways, the county council may exercise 
powers similar to those of the Local Government Board (c) and 
appoint someone to perform the duties (d). 

717. Special provisions are also made to deal with the default of 
the council in matters relating to allotments («), factories and work- 
shops (/*), housing of the working classes {g\ nuisances rights 
of way (t), repair of highways (A), and removal of house refuse (/). 


(r) Local Government Act, 1894 (66 & 67 Viet. c. 73), s. 68 (2), (3). As to the 
audit of accounts of an urban sanitary authority under such enactments, see 
p. 284, an^s. As to district auditors, see p. 284, ante . As to the report of 
the auditor and the publication of the financial abstract and other informa- 
tion relating thereto, see Order of the Local Government Board as to Audit oi 
Accounts of Rural District Councils, Parish Councils, and Joint Committees, 
20th May, 1896. 

(s) Public Health Act, 1876 (38 & 39 Viet. c. 66). s. 279. As to the PubUc 
Health Acts generally, see title PuBUC Health and Local Adhinistbation. 

I f) Public Health Act, 1875 (38 & 39 Viet, o. 66), s. 286 ; and see p. 291, ante , 
u ) Public Health Act, 1876 (38 & 39 Viot o. 66), s. 286 ; and see p. 291, ante . 
vS See, generally, title Public Health and Local Administbation. 
ai See p. 376, post 
h ) See p. 249, ante , 

c] /.a, under the Public Health Act, 1876 p8 A 39 Viet. c. 66), s. 299. 
a) Lo^ Government Act, 1894 (66 & 67 Viet. o. 73), s. 16 (1), (2) ; and sec 
p. 376, poet , 

fs) See title Allotments, Vol. I., p. £61. 

(/) See title Paotobies and Shops, Vol. XIV., p. 466. 

(a) See title Pvblio Health and Local Administbation. 

(A) PubUo Health Act, 1876 (38 & 39 Viet c. 66), s. 106; and see tiU< 

Nuisance. 

(t) See title Highways, Stkeets, and Bbidoes, Vol. XVI., p. 163. 

(A) /Wtf., p. 128. 

(0 Pahlio Health Act, 1875 (88 A 89 Viot c. 55), e. 43; and see title Public 
Health and Local Administeatioiu 
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Sect. 7 . — Joint Board for United Bietricte. 

718. On the application of the councils of urban or rural dis- 
tricts the Local Government lioard may by provisional order {m) 
direct rmal districts or parts to be formed into a united district for 
all or any of the following purposes:— (i.) the procuring of a common 
supply of water ; (ii.) the making of a main sewer or the carrying 
into effect of a system of sewerage for the use of all such districts 
or contributory places ; (iii.) any other purposes of the Public Health 
Acts (n), including joint boards as port sanitary authorities (o). 

The costs, charges, and expenses of and incidental to the formation 
of the united district are a first charge on the rates leviable in the 
district (p). 


Sect. 7. 
Joint 
Board 
for United 
Distiicti. 

Formatioa 
of united 
distriot. 


Expenses. 


719. The united district is governed by a joint ooard, consisting Governing 
of such ex-officio members and of such number of elective members body. 

as the provisional order determines. The board is a body corporate 
by a name determined by the provisional order, having perpetual 
succession and a common seal, and it may hold lands for the 
purposes of its constitution without licence in mortmain {q), 

720. Upon the joint board being so constituted the local Effect of 
authorities having jurisdiction in the component district or contri- constituiioa 
butory places cease to exercise therein any powers, or to perform 

any duties, or to be subject to any liabilities or obligations, which 
come within the province of the joint board ; but the latter may 
delegate to such authorities the exercise of any of its powers or the 
performance of any of its duties (r). 

721. Statutory provisions regulate the meetings and pro- Miscei- 
ceedings of the joint board («), expenses (/), payment of contri- laueoui, 
butions (^i), the enforcement of such payment (1), borrowing (r), 

and the protection of the board and its officers from personal 
liability (d). 


(m) For the contents of the order, see the Public Health Act, 1875 (88 A 39 
Viet. c. 65), s. 281. 

(«) Public Health Act, 1876 (38 & 39 Viet. c. 66), b. 279. Joint boards exist- 
ing in 1876 were preserved {ibid,^ s. 326). As to provisional orders, see title8 
Pakliaiient ; Public Health and Local Administration. As to sewerage, 
see title Sbwebs and Drains. As to water supply, see title Water Supply. 

(o) Public Health Act, 1876 (38 & 39 Viet. c. 65), s. 287 ; and see p. 292, onfe. 
As to the power of the Board to create united districts in the case of inairi 
sewerage districts existing before 1875, see the Public Health Act, 1875 (38 & 39 
Viet 0 . 65). s. 323). 

(p) Ibid,, 8. 279. 

(q) Public Health Act, 1876 (38 A 39 Viet a 66), s. 280; and see title 
CllARITIES, VoL IV., p. 137. 

(r) Public Health Act, 1875 (38 A 39 Viet c. 65), s. 281. 

(s) s. 282, Sched. L ^ ^ , 

(<) Ihid.t 8. 283 ; and see Darenih Main Vall^j Sewerage Board Dar^/ord 

Union Ouardiane (1887), 19 Q. B. D. 270. 

(a) Public Health Act, 1876 (38 A 39 Viet c. 66), s. 28A 
lb) y6»A, •. 292. 

(e) Ibid., s. 244. 

{ft) Ibid.f 8. 206, 
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son.l. 

The 

Coimtf* 


Meaning ot 
“county/* 


Sboz; 8 . — The Com^f, 

Si7B>SxciT. L— /» Otneral. 

722. The tern “ county ’* is here used as meaning the " adminis- 
trative county,” or that area mapped out for local government, 
for which a county council is elected for administrative and financial 
purposes. When so used it does not include a county borough, 
unless expressly mentioned (e). 

The area of the administrative county is in many instances con- 
terminous with the geographical county or shire, but some of the 
larger counties or shires have been divided into two or more areas, 
each of which is an administrative county of itself (/). 


SuB-SsCT. 2 . — The County Council. 

(i.) In Oeneral, 

iDcorponttion 723. The county council is a body corporate by the name ot 
•ndiueffecu. (;he county council with the addition of the name of its administra- 
tive county (g). It has perpetual succession and a common seal, 
and may acquire and hold land for the purposes of its constitution 
without licence in mortmain (h). 


Detcriptioa 


Pistingntsh- 
ing charac- 
teiifiici. 


(ii.) Couettiuiion. 

724. The county council consists of a chairman, aldermen, and 
councillors, and as regards constitution, election, tenure of office, 
conduct of proceedings, officers and members, is subject to the law 
already stated as respects a borough divided into wards (i), with the 
exceptions and modifications now to be mentioned. 

A person elected as a member is not liable to pay a fine on 
non-acceptance of the office when bis consent to nomination was 
not previously obtained (k) ; an election of a county councillor to 


(e) Local Qovernmeut Act, 1888 (dl & 52 Viet. c. 41), 6. 100. 

(/) For the administrative county of London, see titles Elections, Vol. XII., 
pp. 393, 397 ; Metropolis. As to county boundaries and their alteration, see 
Ijocal Government Act, 1888 (51 & 52 Yict. c. 41), ss. 60 — 63 ; as to electoral 
divisions of counties, see ibid., ss. 2, 61, 75, 100 ; title Elections, Vol. XII., 
rp. 194, note (/), 356 et teq. As to county court districts, see title County 
Courts, Vol. vIII., pp. 4ll Beq. 

to), The incorporation does not extend the liabilities of the council, so that 
liabilities arising from a transfer of property etc. from the justices to the council 
are subject to the same restrictions as attached in the hands of the justices ; 
soe Local Government Act, 1888 (61 & 62 Viet c. 41), s. 64, and Salford Cot’- 
poratiim v. Lamathire County Council (lS90h 26 Q. B. D. 384, 0. A. The 
county oouncil succeeded to all the duties and liabilities which were formerly 
imposed on tiio inhabitants of the county and wherever any enactment requires 
or authorises land to bo conveyed or granted to, or any contract or agreement 
to bo made in the name of, the clerk of the peace, or tne justices or others on 
behalf of the county or quarter sessions, the conveyance, grant, oontract, ox 
agreement is now made to or with the oouncil itself (Lo<^ Government Act, 
1888 (61 & 62 Viet. c. 41), s. 79 (2), (3) ). 

(/<) Ibid., 8. 79 (1) ; and see title Charities, Vol. IV., p. 137. 

(«) Local Government Act, 1888 (61 & 62 Viet. c. 41), ss. 1, 2 (1), and s. 76, 
which applies, with modifications, the proviaions of the Municipal Oorporatioui 
Act, 1882 (45 & 46 Viet. o. 60), relating to these subjects ; and see pp. 302 m;., 

ati/e. 

{k) Local Government Act, 1888 (61 A 62 Viet c, 41), s. 76 (16) (c). Tbs 
provisions relating to the application of fines, penalties, and forfeitures reooveg^ 
able in a sammary manner are also not applicable {fbid,^ s. 75 (16) (a) 
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fill R easnal vacancy need not be held when the vacancy occurs Bwjt. s. 
witlnn six months before the ordinary day of retirement of county The 
councillors (i) ; the declaration on acceptance of office may be made County, 

at any time within three months after notice of the election, and — 
may be made before any justice of the peace or commissioner for 
oaths (m). 

(iii.) CouncillorB. 

725. The councillors are called county councillors («). Their Election and 
number is determined from time to time by the Local Government number. 
Board, as well as their apportionment between each of the non- 
county boroughs in the county having sufficient population to return 

one councillor, and the rest of the county (o). 

Tiie qualifications and disq^ualifications of a county councillor QuaiificaMoufi 
are the same ns those of a oorough councillor (^) with certain aud diwiuaiifi. 
modifications {q). cationa. 

(i?.) AMtrmen, 

726. The aldermen are called county aldermen (a). Their term Term of 
of office, qualification, and disqualification are the same as those office etc. 

(if borough ald(;rmen, including the extension of the privilege to 
women (h), subject to the modifications above referred to in the 

case of county councillors (c). They are elected at the first quarterly 
meeting after the election of the new council (d). 

(v.) Chairman, 

727. The h^d of the council is styled the chairman (e). He is Appointment, 
elected at the first quarterly meeting (/) to serve for a year, or until position, and 

privileges. 

P Coiiuty Councils (Elections) Act, 1801 (,54 & 65 Viet. c. 68), s. 1 (4). 

(ui) I bid.f 8. 6. As to the exemption fi’om compulsory service, see p. 297. 
anlf. * .f r » 

(») Local Government Act, 1888 (51 & 62 Viet. c. 41), s. 2 (2) (c). A* to the 
date and period of service, mode of election, and the persons entitled to vote, see 
tale L LECTION s, A’'ol. XII., pp. 356 et srq. ; mid Local Government Act, 18S8 (51 
vr letiroment is 8th 

Murch, when the new council comes into office (County Councils ( Elections) 

Act. 1JS91 (64 & 55 Viet. c. 68), s. 1 (2) ). 

(o) Local Government Act, 1888 (51 & 52 Viet. c. 41), s. 2 (3' (a). As to the 
power of alteiing the number of county councillors and electoral divisions m 
a county, see p. 374, post. 

(/•) Local Goverumeut Act, 1888 (51 & 62 Viet. c. 41), fa. 2 (1 ), 76; spa 
p. 302, ante, 

(<y) For these, see Local Government Act, 1888 (51 & 62 Viet. c. 41), ks. 2 (2) 

(«)» (b), 5 (7), 75 (12), (14); County Councils ( Elections) Act, 1891 (51 & 55 
\ ict. c. 68), 8. G ; Highways and Bridges Act, 1891 (54 & 55 Viet. c. 63), s. 5. 

[a) IaOcwI Government Act, 1888 (51 & 52 Viet. c. 41), s. 2 (2) (c). 

(5) Qualification of Women (County and Borough Councils) Act, 1907 (7 
Edw. 7, c. 3:y, 

(c) Local Government Act, 1888 (51 & 62 Viet. c. 41), ss. 2 (1), 75; see 
noie (7), fiwpra. As to their election, see title Elections, Vol. XII., p. 361. The 
first half of the county aldermen retired in March, 1892 (Local Government 
Act, 1888 (61 & 52 Viet. c. 41), s. 104 (2)) ; and the second hall in March, 1895 
(»5 iW.,b. 104(3)). 

(»/) Soo p. 347, post. 

(t) Local Government Act, 1888 (51 & 62 Viet. c. 41), s. 2 (6) (a). 

(/) See p. 347, post. 
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8bot. 8. his successor shall have been duly installed, and is chosen from 

The among the county aldermen, including the outgoing aldermen, or 

County. county councillors or persons qualified to be .such (g)^ 

— He possesses no social precedence in the area of his jurisdiction {h ) ; 
but, if a man, by virtue of his office, is a justice of the peace (t). 

He has power to convene meetings of the council, and, when 
present, is the chairman thereof, with a second or casting vote (A:) ; 
and he has also a casting vote at the election of an alderman (Q. 


(vi.) Vice-Chairman, 

Vice- 728. The council may appoint a member to be a vice-chair- 

chairmw. mun(m). 

Sub-Sect. 3,^Officera. 

(i.) In Genera?, 

Officers of the 729. The chief ofticers of the county are the clerk of the peace 
council. qI county council and his deputy, the treasurer, the sur- 

veyor, the medical officer of health (/i)» and the coroner (o); other 
officers may, and in some cases nnist, be appointed under special 
statutes ( p) : and beyond these the council may appoint such officers 
as may be necessary, or discontinue such as are no longer required ((]), 

Kcmiincra- 730. The remuneration of all officers appointed by the county 
lion etc. council is determined by the council ; and such officers are undeV 

the same obligations as to giving security and as to accounting for 
all matters committed to their charge as are officers appointed by 
a borough council (r). 


(r/) Municipal Corporations Act, 1882 (45 & 46 Viet c. 60), s. 16 (1) — (3;, 
applied by Local Oovernmeut Act, 1888 (61 & 62 Viet. c. 41), e. 76. 

[h) Local Coverninent Act, 1888(61 & 62 Viet. c. 41), a, 76 (16) (b), expressly 
excluding the Municipal Corporations Act, 1882 (46 & 46 Viet c. 60), s. 15 (5) ; 
i orapare, as to mayors, p. 309, ante ; and further, as to the chaiman, see title 
KlecI'IONS, Vol. Xll., pp. 369—361. 

(») Ix)cal Government Act, 1888 (61 & 62 Viet c. 41), s. 2 (6) (b); Quali- 
fication of Women (County and Borough Councils) Act, 1907 (7 Edw. 7, c. 3 i), 
s. 1. As to the oaths required of justices, aee title Magistrates, p. 639, poet, 
(k) Municipal Corporations Act, 1882 (46 & 46 Viet c. 60). Sched. 11. (3), 
(9). and (11), applied bv the Local Governmeut Act, 1888 (61 & 62 Viet c. 41), 
s. 75 ; see further, as to proceotliugs, p. 347, jKwt, 

(?) Municipal Corporations Act, 1882 (45 & 46 ^’ict. c, 60), s. 60 (6), as amended 
by the Municipal Corporations Act. 1910 (10 Edw. 7 & 1 Geo. 6, c. 19), s. 1 (2), 
applied by the Local Ooverument Act, 1888 (51 & 62 Viet c. 41). s. 76. 

(m) Local Government Act, 1888 (51 & 62 Viet. c. 41), s, 2 (6) ; see, further, 
title Elections, Vol. XII., p. 360, and so© especially ibid,, note (c). 

(«) See pp. 343—347, jmei, 

{f>) See title Coroners, Vol. Vlll., p. 212. 

{ /») See p. 347, 

(vj Municipal Corporations Act. 1882 (45 & 46 Viet c. 60), s. 19, applied 
by tne liocal Government Act, 1888 (51 & 52 Viet o, 41), s. 75. For the 
]^)oaition of officers transferred to the county council in 1888, see ibid,, ss. 118, 
119, 120; and for coin|)en8ation for loss of office, see title PuBUO Authorities 
AND Public Officers. All peiaons serving under the council are agents within 
the meaning of the Prevention of Corruption Act, 1906 (6 Edw. 7, c. 31), 
B. 1 (3) ; and see title Criminal Law and Puocedurs, Vol. IX., p. 710. 

(r) Municipal Corporations Act, 1882 (46 & 46 Viet c. 60), as. 20, 21, applied 
by the liocal Government Act, 1888 (61 it 52 Viet c. 41). s. 75. As to the 
remuneration of clerks of the x>eace, see title Magistrates; as to existing 
officers, see note («/}, etqfra ; and os to borough officers, see p. 311, ante. 
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731. Paid officials in the permanent employment of the county b*ct.8. 

council who are required to devote their whole time to such employ- The 
ment are not eligible to serve in Parliament (s). County 

(ii.) Clerk of tho Peace and of the Coutity Council, JneligIbUily 

732. Subject to special provisions affecting certain counties, the 

clerk of the peace of the county is also clerk of the county council (/). ^PP®*“*'«*®**t 

He is appointed and is removable by the standing joint committee 
of the county council and the quarter sessions (a). 

733. Subject to the provisions of any scheme or order (h) which PutieiL 
may deal with his powers and duties (c), the clerk of the {)eace luis 
charge of and is responsible for the records and documents of the 
county, subject to any directions of the custos rotalonnn {d\ or 
quarter sessions, or the county council («). Returns and information 
required by either House of Parliament to be sent to the Secretary 

of State or Local Government Board must be made and furnished 
by him (J). lie is under the same obligation as the town clerk of Uetnm*. 
a borough to make financial returns each year to the Local 
Government Board (^). 

If the office of clerk of the peace becomes vacant, the existing Temporary 
deputy or, if there be no such deputy or none willing to act, any in 

person appointed by the county council may act temporarily in the 
office until a person is duly appointed to hll the vacancy, and while 
so acting is in the same position as to remuneration, scope of 
powers and duties and otherwise, as the clerk whose place he iills, 
but his power so to act is limited to a period of six months from the 
occurrence of the vacancy (h). 

{$) Local Ghoyemment Act, 1888 (51 & 52 Viet. c. 41), b. 83 (13). 

(t) As to the derk of the peace generally, see title Magistrates, pp. 624 
et aeq., post, 

(a) Local Gbyemment Act, 1888 (51 & 52 Viet. o. 41), b. 83 (2).- 

(b) /.f., made under the Local uiTjrument Act, 1888 (51 & 52 Viet. c. 41), 

■. 59. 

(c) Local Goyemment Act, 1888 (51 & 62 Viet. c. 41), b. 69 (4)(^. A» to the 
cler&^B duties with regard to elections, see title Elecitons, Yol. All., pp. 195 
et aeq, 

(d) This officer is the principal justice of the peace and civil officer of tho 
county and keeper of its records. He was originally appointed by the liord 
Chancellor and subsequently by the Crown (stat. (1646) 37 Hen. 8, c. 1,8. 1, 
repealed by stat (1649) 3 & 4 Edw. 6, c. 1, but confirmed by stat (1689) 1 
Will. & Mar. c. 21, s. 3). He formerly appointed the clerk of the peace (ibid,, 

SB. 4, 6). Penalties were imposed upon the cuatoa rotulorum who sold or received 
grat^ties and upon the derk of the peaoe who purchased or gave such gratuit ies 
as a consideration for appointment to the office (ibid,, s. 7 } ; and see, further, title 
Magistrates, p. 624, yarf. The clerk of the peace acts as the deputy of the cuaioa 
rotulorum in the matt^ of keeping the reooms and documents of the county. 

(«) Local Gbyemment Act, 1888 (61 & 62 Viet. c. 41), s. 83 (3). As to such 
documents as were the records of or were in the custody of the quarter sessions 
in 1888, see ibid,, s. 64 (1) (a). 

(/) Ibid,, 8. 83 (12). It is the duty of the county council to cause its 
derk or other officer to make these returns (ibid,). - 

Corporations Act, 1882 (46 A 46 Yict. o. 60), s. 28 (61 A 
62 vidL o. 41 j, applied to county councils oy the Local Goyemment Act, 1888 
(51 4 62 Tiot 0.41), a 76; seep. 324, anfe. , _ ^ 

(A) KeooideirB, Btipendiary laa^trates, and Clerks of the Feaos Act, 1906 
(6 Mw, 7, C. 46), a 1 (2), (3) 
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8KCT. 1 The chairman also has power, where there is tio clerk to tha 
The council an J no deputy, or if both are incapable of acting, to appoint 

Coanty. a perpon take the place of the clerk in respect of any acts autbo* 

rised or required to be done by or with respect to the clerk (i). 

(iii.) Deputy CUrh 

Appointment. 734. A deputy clerk may be appointed by the standing joint 
committee (k) to hold office during its pleasure, and to act as clerk 
during the illness or absence of the clerk of the peace, or in the 
event of his death, or in such other case as the committee may 
determine. When so acting the deputy has all the powers and 
capacities of the clerk of the peace or clerk of the council (0. 

(iv.) County Treasurer, 

AptK)intmf!Dt, 736. The appointment, removal and determination of the salary 
mImij etc. of the county treasurer are vested in the county council (?m)» which 
deals with such matters under the enactments formerly existing (?/), 
unless it resolves to adopt the provisions of the Municipal Corpora- 
tions Act, 1882 (o), relating to the treasurer of a municipal corpora- 
tion, wliich they are expressly empowered to do(p), and in this 
event the earlier enactments are superseded (q). Failing such 
adoption, the treasurer is appointed under the powers formerly 
possessed by the justices in quarter sessions, who could appoint and 
remove the county treasurer at pleasure, allowing him such reason- 
able salary out of the county rate as they thought fit, and require 
him to give security for the proper discharge of his duties (r). 

Buring the vacancy of the office, or the incapacity of the treasurer, 
acts required or authorised to be done by or in respect of him can 

(i) Municipal CorporntionB Act. 1882 (45 & 46 Viet. c. 60), s. 43, applied by 
the Local Government Act, 1888 (51 & 52 Viet. c. 41), s. 76. 

(A;) Deputies were formerly appointed and removed by the clerks of the 
peace themselves (stat. (1689) 1 Will. & Mar. c. 21), s. 4); and clerks of the 
j)oace holding office on 13th August, 1681, still retain that privilege (Local 
Govorinnent Act, 1888 (61 & 52 Viet. c. 41 ), s. 118 (1) ), except in the Duchy 
of Lancaster, as to which see Local Oovemment Act, 1888 (51 & 52 Viet. c. 41;, 
ss. 83 (9), 118(7). In the event of a clerk having such power to appointor 
remove a deputy, and being unable to do so by reason of illness, atoence, or 
other cause, the council may do so on his behalf, and may assign a portion of 
his salary or remuneration to such d^uty (Recorders, Stipendiary Magistrates, 
and Clerks of the Peace Act, 1906 (6 ^w. 7. c. 46), s. 1 (1) ). 

{1) Local Government Act, 1888 (61 & 52 Viet. o. 41), s. 83 (4). This pro- 
vision is without prejudice to the a]pi)ointment of a deputy clerk for the 
nurpose of a second court on the division of the court of quarter sessions 
lor judicial business (i5td.), which power was exercisable by the clerk of the 
peace or his deputy under the Stipendiary Magistrates Act, 1858 (21 & 22 Viet, 
c. 73), SB. 9—11 ; see title Magis'I'RATeb, p. 626, pret, 

fm) Local Government Act, 1888 (51 & 52 Viet. c. 41), s. 3 (x). 

Cn) See the text, ir^fra, 

(o) 45 & 46 Viet 0 . 50, a. 18, as to which see p. 813, ante. This provisioii 
does not apply unless the council so resolve. 

(p) Local Oovemment Act, 1888 (51 A 52 Viet o. 41), s. 75 (16) (e). 

(v) IbuL 

{r) County Bates Act, 1738 (12 Qeo. 2, o. 29), ss. 6, 11 ; County Bates Act, 
1815 (55 Qeo. 3, o. 51), a. 17. His salary was formerly fixed at £20 a year 



Part L—Local Government Areas and their Government. 


be performed by or in respect of any poison appointed for that 
purpose by the chairman (s). 

736 . The treasurer must keep books of entries of all moneys 
received and payments made in respect of the county rates, and is 
required to deliver accounts upon oath, if required, of all such 
receipts and payments, distinguishing the particular uses to which 
the moneys have been applied, together with proper vouchers for 
the same {t). All such accounts and vouchers are to be deposited 
with the clerk of the peace of the county (a), and to be open to 
inspection by the county councillors without fee or reward (f>). 
Upon the passing of his accounts by the county council the treasurer 
is completely discharged (c). 

It is the duty of the treasux'er to receive all payments made to the 
county fund and to make all payments thereout (d). 

The treasurer must obey the orders of the court of quarter 
sessions, or of any justice or justices out of sessions, for the pay- 
ment of the costs of criminal proceedings and of such other costs 
as they are empowered to order ; and for such purpose he, or some 
other person on his behalf, is to attend at every court of quarter 
sessions (c). Such payments do not require the formalities of 
ordinary payments out of the county fund (/). 

The treasurer is under obligation to make certain financial returns 
to quarter sessions boroughs in the county, and also to county 
boroughs, relating to the costs of criminal proceedings at the assizes 
in respect of offenders committed for trial from the boroughs, and 
also particulars as to expenditure out of the county rate for general 
county purposes when the boroughs are liable to contribute to the 
county rate (g). 


Sect, 8, 
The 
County. 

Duties as to : 
(i.) county 
rates ; 


(ii.) county 
fund \ 

(iii.) costs in 
criminal 
cases ; 


(iv.) financial 
retuius. 


(«) This appears to be so from the Municipal Corporations Act, 1882 (45 & id 
Viet. c. 60), 8. 43, 'wbich is applied to county councils by the Local uovorn- 
ment Act, 1888 (61 & 52 Viet. c. 41), s. 75. 

(<) County Kates Act, 1738 (12 Geo. 2, c. 29), s. 7. lie must keep sopurate 
accounts of sums received by him in connection with the county police; 
and such accounts when passed must he de|»ositud with the other county 
documents (County Police Act, 1830 (2 & 3 Viet. c. 93), s. 23 ); and see title 
I’oi.rcE. 

(a) Co\inty Kates Act, 1738 (12 Geo. 2, c. 29), s. 8. The statute also provided 
that the deposit might be made with the town clerk, high bailiff, or chief officer 
of any city, town corporate, or liberty (ibid.) ; but such provision may now he 
rejected as obsolete so far as county accounts are conoeruod; as to clciksof 
the peace and of the county councils, see p. 343, ante, 

(b) County Kates Act, 1738 (12 Geo. 2, c« 29), s. 8. 

(c) lbid,f s. 9. 

(d) Local Government Act, 1888 (61 & 52 Viet o. 41), §. 80(1); as to the 
county fund, see, further, p. 358, po$t, 

(«) Local Government Act, 1888 (51 & 52 Viet. c. 41), s. 67. As to the costa 
of miminal proceedings, see title Ceiminal Law ajtd Procedure, Vol. LX., 
pp. 445 et teq, A jnstice may make an order on the treasurer to pay the 
expenses of burying dead bodies cast up from the sea or from tidal or navigable 
waters; see title Bubial and Cremation, VoL ILL, p. 548. 

(/) Local Government Act 1888 (51 A 52 Viet c. 41), s. 80 (1); aa to theae 
formalities, see p. 358, post ^ , 

(o) Municipal Corporations Act 1882(45 A 46 Vict c. 50), s. 153, applied to 
county boroughs by the Local Govemroent Act, 1888 (51 4 0^^ Vict c» 41)| 
•.32(8h 
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737. The treasurer's accounts are passed and his disobai^eig 
given by the county council as successors to the county quarter 
sessions (/t). The accounts are audited with the other accounts of 
the council (i), and must be made up half-yearly to such dates as 
the council, with the approval of the Local Government Board, 
appoints (/r), and, after the audit of the accounts of the county 
council for the second half of each financial year, the treasurer must 
print a full abstract of bis accounts for that year (/). 

(y.) Coanfy Surveyor. 

Appoint- 738. The county surveyor is appointed by the county council as 
meat ; salary successor to the county quarter sessions. His remuneration is paid 
by the county council, and it has power to remove him (m). There is 
no statute which governs his appointment, or which confers the 
power of such appointment on any authority, except in so far as 
justices were empowered to appoint such surveyors for the repair 
of public bridges (?i), and to allow them their reasonable costs 
and charges (o). 

Duties. The duties of the surveyor have relation chiefly to main roads, 

bridges, and other property of the council (p). 


Scot. 8. 

The 

Cannty. 

Treasurer’s 

MCCOUDtM. 


(vi.) Medical Officer of Health . 

Natvirc of 739. A county council must appoint a medical officer of health, 
appointment, and may appoint more than one(< 7 ). He cannot be appointed 
for a limited period only, though, with the consent of the Local 
Government Board, temporary arrangements may be made for the 
performance of the duties of a medical officer of health, and the 
])er8on appointed under these temporary arrangements has the full 
powers of the medical officer of health of the county (/•). He is 
not removable without the consent of the Local Government 
Board (/»). 


(A) Local Govermnent Act, 1888 (51 A 52 Viet. c. 41), 8. 3 (iii.). 
ft) Ibid., 8. 71 (3) ; arni see p. 3G3, j>od. 

{k) Local Qovorument Act, 1888 (51 & 52 Viet. c. 41), 8. 71, applying the 
provisions of the Municipal Ooiporations Act, 1882 (45 & 46 Yict. c. 50), 
88. 28—28, to county councils. If there be no such appointment the date-s 
are to be those previously in use (Municipal Corporations Act, 1882 (45 & 46 
Viet 0 . 50), 6. 26). See, further, as to accounts and audit, p. 362, post. 

(/) Municipal Corporations Act, 1882 (45 & 46 Tiot. c. 50), s. 27 (2), applied 
by the lAOoal Government Act, 1888 (51 & 52 Viot. o. 41), s. 71 (2). 

(m) Ijocal Government Act, 1888 (51 & 52 Viet c. 41), s. 3 (x). 

(t)) Statute of Bridges, 1530 (22 lien. 8, c. 5), aa. 3, 4 ; see title IIiQHWATS, 
Streets, and Bimdoes, Vol. XVI., p. 184. 

(o) Statute of Bridges, 1530 (22 Hen. 8, c. 5), a, 6. 

( p) See title Hiqhwats, Streets, and Bridges, Vol. XVI., pp. 106 d eeq. 
Iq) Ijoo$X Government Act, 1888 (51 & 52 Vict. c. 41), s. 17, as amended by 

the Housing, Town Planning, etc. Act 1009 (9 £dw. 7, c. 44), a. 68. The power 
of county and district councils to axrange for a medical officer for the county to 
act for an urban or rural district is abolished, without pmudice to any 
arrangement existing before the 3rd December, 1909 (LLouaing, l^lanning, 
etc. Act, 1909 (9 Edw. 7, c. 44), a. 68 (3) ). 

(r) /Wd., a. 68 (6). 

(9) / W., a. 68 (5). 
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740. The medical officer must possess .the same qualifications ®®ot. 8. 

aa are stated to be required in the case of an urban diBirici (t). He The 
cannot engage in priTOte practice; nor can he bold any other County- 
public appointment without the express written consent of the « — 

Local Government Board (a). Uo^’****' 

741. The duties of the medical officer are such as are prescribed Putiei. 
by general order (h) of the Local Government Board, and such 

as are a.saigned by the county council (r). 

(vii.) (k/ier OJirera. 

742. In. addition to the foregoing officers, a council must Appointment, 
appoint inspectors of weights and measures (d), public analysts (e), 
agricultural analysts and official samplers, or may, in the ease of such 
agricultural analysts and samplers, concur with other councils in 

making a joint appointment (/). It may, if thought fit, appoint 
inspectors for the proper execution of the statutes relating to the 
hours of employment in shops (fi). 


anti pro- 
ceedings. 


Sub-Secp. 4 . Proceed i ft 
(i.) 0/ the OonnciL 

743. The meetings and proceedings of the county council are Regulations 
regulated and governed in the same way as those of a borough meetings 
council (/i), with certain modifications — namelj^ : (i.) that the first 
quarterly meeting of a newly-elected council is held on the IGth 
March, or such other day within ten days after the ordinary day of 
retirement of county councillors as the council may fix (i) ; (ii.) that 
the first quarterly meeting in any year, not being the year 
for the election of the council, may be held on such day in 
March, April, or May as the council may determine (k) ; (iii.) that 
the county council may fix the hour of the quarterly meeting (Z) ; 

(tv.) that the quorum of the council is one fourth instead of one 


(f) Local Government Act, 1888 (61 & 62 Viet. c. 41), s. 18; and boo p. 276, 
ante, 

(а) Housing, Town Planning, etc. Act, 1909 (9 B<iw. 7, c. 44), s. 68 (7). 

(б) The ti^neral order must be communicated to the county ooiincil and laid 
before Parliament as soon aa possible. If an address is, within a period of 
twenty -one da 3 »s, presented by either House to His Majesty praying that the 
order may be annulled, His Majesty in Council may annul the order, and it 
thereupon becomes void, but without prejudice to the validity of anything 
previously done under it (ibid,, s. 68 (8) ). 

(c) Ibid,, s. 68 (2). For the purpose of such duties he has the same power of 
entry on premises as are possessed by a meilical oflS(;cr of health of a district 
(»W..8.68(4))’ 

(d) See title Weiouts and Measuiies. 

(e) See title Food and Drugs, Vol. XV., pp. 8 H aeq. 

If) See title Agriculture, Vol. I., pp. 287. 289. 

la) See title Paotobies and Shops, Vol. XIV., p. 628. 

(A) liocal Government Act, 1888 (61 & 52 Viet. c. 41), s. 75 ; as to borough 
council meetings, see p. 314, ante, 

(0 County Councils (Elections) Act, 1891 (54 & 55 Viot. c. 68), s. I (3). 

(A) County Councils (Elections) Amendment Act, 1900 (63 & 64 Viet. c. 13), 

** (i) County Councils (Elections) Act. 1891 (54 & 55 Viet. c. 68), s. 1 (3). 
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third of the whole number ns in the case of a borough council (m) ; 
(v.) that the meetings may be held at any place, either witliin or 
without the county, as the council may determine (n). 

744. The county councillors of a larger quarter sessions borough (o) 
cannot act or vote on any question relating to matters involving ex- 
penditure on account of which the parishes in the borough are not 
liable to be assessed equally with the rest of the county to county 
contributions (p) ; nor may a member of the council, nor of a com- 
mittee of the council, vote upon any resolution or question proposed 
or arising in relation to unhealthy areas or unhealthy dwelling- 
houses under the statutes relating to the housing of the working 
classes, it the resolution or question affects a house, building, or 
land in which he is beneficially interested ((/). 

746. It would seem that the ratepayers, much less the general 
public, cannot claim an absolute right to admission to the meetings 
without the council’s consent, express or implied (r). 

(ii.) 0/ Hit Committees, 

(a) Under the Loral Gocemment Jet, 1888. 

746. Every county council (a) must appoint a finance com- 
mittee to regulate and control the county finances (i), and other 
committees may be appointed for such purposes as the council deems 
advisable (c), including the exercise of any transferred powers other 
than those of raising money by rate or loan (d), 

747. The council may provide for the quorum, proceedings, area of 
authority, and place of meeting (c) of a committee, but subject thereto 
the committee may regulate its own proceedings, quorum, and place 


(m) Local Oovernmeiit Act, 1888 (51 & 52 Viet o. 41), 8. 75 (15). 

(«) / Oid,, B. 75 (21). 

(o) Aa to thf'se, see p, 372, post. 

(p) JiOcal Government Act. 1888 (51 ^ 52 Viet c. 41), p . 35 (G). 

(7) Hoiisinff of the Working CImsscs Act, ISnO (53 & 64 Viet c. TO), s. 88 (1) ; 
peiiHltv £50, out the vote does not invulidute Iho proceedings (i6td., p. 88 (2) ). 

(r) 7'enbf/ Corporation Mason, [1908] 1 Ch, 457, G. A. ; Purcell v. Sowfrr 
0877), 2 C. P. D. 215, 219, C. A,; Ptitard v. Oliver, [1891] 1 Q. U. 47*1, 477, 
C. A. ; and Royal Aquarinm and Summer and ll'inler Carden Society v. 
Parkinson, [1892] 1 Q. B. 431, C. A. As to admission of Press representatives, 
see title Pbess and Printing. 

(a) This provision of the JiOcal Government Act, 1888 (51 k 52 Viet c. 41), 
does not apply to county boroughs {ibid,, s. 80(5)). They are otherwise 
provided for ; see p. 300, ante, 

ib) liocul Government Act, 1888 (51 & 62 Viet. c. 41), s. 80 (3). A liability 
excising £50 may not bo incurred without a resolution of the council passed on 
^ estimtito submitted by the finance committee, and after a notice of the meet- 
ing at which the resolution is passed stating the amount and purpose of sudi 
liability (Local Government Act, 1888 (51 & 62 Viet. c. 41), s. 80(3), (4)). 
This is not applicable to county boitiugbs {ibid,, s. 80 (5) ) ,* see p. 300, ante, 

(e) Ibid,, s. 75, applying for this purpose the provisions of the Municipal 
Corj^ratioas Act, 1882 (45 k 46 Viot o. 50) ; see p. 300, ante. 

{a) Local Government Act, 1888 (51 k 52 Viet. c. 41), s. 28 (2), (3). 

(«) The place of meeting may be either within or without the county (ihid,^ 
•a 75(21). 82(1)). • 
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of meeting ( f). Such proceedings must be reported to the council, 
but, if and so far as the council directs, they need not be submitted 
for the approval of the council (<;), so that, unlike a borough council, 
a county council may delegate executive powers to its committees. 
In all other respects the meetings and proceedings are governed by 
the provisions applicable to the committees of borough councils (/?). 

748. A standing joint committee of the quarter sessions and the 
county council is necessary for the purpose of dealing with matters 
relating to the police, to the clerk of the peace, or to clerks of the 
justices and other joint officers, and for the purpose of dealing with 
matters requiring to be determined jointly by the quarter sessions and 
the county council (t). The acts and proceedings of this committee 
need not be submitted for the approval of the county council (/c). 

A joint committee may also be provided for the exercise of powers 
and duties, affecting two or more counties, transferred by the Local 
Government Board under provisional orders (Z), or for the enforce- 
ment of the law against river pollution (m), in the case of a river 
or part thereof passing through several administrative counties (n) ; 
for the valuation of a county and county borough when necessary 
for calculating contributions and payments (o) ; for the purpose of 
administrative business in the counties of York, Lincoln, Sussex, 
Suffolk, and Northampton ( p), and for matters affecting tlie assize 
courts at Manchester and other property formerly vested in the 
justices of the peace of the county palatine of Lancaster (g). 

For any purpose in which a county council, or court of quarter 
sessions, or council of a county borough is jointly interested, a 
joint committee may be constituted out of those respective bodies 
to exercise within their delegation all such powers as the appointing 
body might exercise for the purposes for which the joint committee 
is constituted, other than the making of a rate or the borrowing 
of money (r). 

A standing joint committee, governed by the above provisions 


(/) Local Government Act, 1888 (61 & 62 Viet. c. 41), s. 82(1). The 
chairman has a second or casting vote {ibid,), 

{g) Ibid,, 8. 82 (2), The above provisions apply to joint committees {ihid,, 
i. 82 (3)). 

(^) likd,, 8. 76 ; as to these, see p. 316, anU, 

(t) Jjocal Government Act, 1888 (51 & 62 Viet. c. 41), ss. 9, 30. As to police, 
see title FoXiXcsb 

(A:) Local Government Act, 1888 (51 & 62 Viet. c. 41), s. 75 (10) (f). The 
power of determining the places at which quarter sessions for the county of 
London shall be held is vested in the Ijondon County Council and not in the 
standing joint committee {Standing Joint Oommitlee of Quarter Sestione and 
County Council of the County of London v. London County Council (1911), 75 
J. P. 455); as to places outside the county of London, see ibid., per Lord 
AliVERSTONE, O.J., at p. 458 ; Be Somerset County Council (1889), 64 J. P. 182. 

(0 Local Government Act, 1888 (51 & 62 Viet. c. 41), s. 10. 

im) Bivers Pollution Prevention Act, 1876 (39 & 40 Viet. c. To) ; see also 
Bivers Pollution Prevention (Border Councils) Act, 1898 (61 & 62 Viet. e. 34); 
see also title Waters awd Watercourses. 

(n) Local Government Act, 1888 (61 & 62 Viet. c. 41), s. 14; see title 
Waters and Watbrcoxtrses. 

(o) Local Government Act, 1888 (51 & 52 Viet. c. 41), s. 33 (2). 

I p) lUd,, s. 46. 

'i) lUd., 8. 47. 
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relative to joint committees generally, may riso be appointed for 
two or more a^inistrative counties, including county boroughs. 
In that case the members thereof pe appointed by the quarter 
sessions and councils in such proportion and manner as they may 
arrange, or, in default, as may be determined by a Secretary of 
State (s). 

(b) Under other Statutes, 

749. The county council is required to establish a public health 
and bousing committee (Or an education committee (a), a small 
holdings and allotments committee (6), if a hospital district has 
been constituted, a hospital committee (c), a diseases of animals 
committee (d), under certain conditions an unemployment com- 
mittee (e), and a local pension committee { f). 

In addition to the power of delegating powers and duties to 
committees, county councils have large powers to delegate to district 
councils and to the justices sitting in petty sessions (^), in manner 
directed by various special enactments (//). 


Sub-Sect. 5 . — Finanrinl Helations, 

(i ) Bdtveen County Councils and the /exchequer, 

760. Every county council, including the council of a county 
borough, is entitled to receive grants or assistance from moneys 
which would otherwise go to tlie national Exchequer. This is 
effected by allowances to the county council of certain licence duties 
and grants from the Local Taxation Account (t). 

Since the 1st January, 1909 (A:), the county councils (/) have 
been empowered to collect and retain the duties on certain taxation 


U) Local Government Act, 1888 (51 & 62 Viet. c. 41), s. 81 (7), (8). 

(f) Housing, Town Planning, etc. Act, 1909 (9 Edw. 7. o. 44), s. 71 (1) ; see 
title PuBuo Health and Local Administration. 

(«) See title Education, Vol. XII., pp. 19, 113. 

(b) See titles Allotments, Vol. L, p. 342; Small Holdings and Small 
Dwellings. 

(f) See title Public Health and Local Administration. 

(d) See title Animals, Vol. I., pp, 429, 431. 

(e) See title Work and Labour, 

(/) See title Poor Law, For asylum visiting committees, see title Lunatics 
AND Persons of Unsound Mind, p. 467, j»ost ; tor joint committees under the 
Idght Eiiilways Act, 1896 (59 & 60 Viet o. 4^, see title Tramways and Light 
Railways ; for bshery committees, see title Fisheries, Vol, XIV., p. 622; for 
committees under the Mid wives Act, 1902 (2 Edw. 7, c. 17), see titles Medicine 
AND PiLARMACY *. PUBLIO HEALTH AND LoCAL ADMINISTRATION. 

(y) See Ix>cal Government Act, 1888 (51 & 62 Viet c. 41), e. 28 (2), (3) ; 
Explosives Act, 1875 (38 & 39 Viet c. 17). They may employ a district council 
as agent (Local Government Act 1894 (56 A 57 Vkt c. 73). s. 64). 

{h) Isolation Hospitals Act, 1893 (56 A bl Viet. c. 68) ; Midwives Act, 
1902 (2 Edw. 7. c, 17), s. 9 ; Education Act, 1902 (2 ^w. 7, c. 42). s. 17 ; 
Shop Hours Act, 1904 (4 Edw. 7, c. 31), s. 9 ; Small Holdings and Allotments 
Act, 1908 (8 Edw. 7, o. 36), ss. 18, 50; C^ematograph Act, 1909 (9 Edw. 7, 
0 . 30), 8. 5: Housing, Town Planning, etc. Act 1909 (9 Edw. 7, c. 44), s. 71. 

(t) Locfd Government Act, 1888 (51 A 62 Viet o. 41), s. 34 (1). As to this 
account see p. 351, post. 

{k) The day fixed by Order in Council dated 19th October, 1908, and made 
under the Finance Act, 1908 (8 Edw. 7, c. 16), a. 6 (2). 

(1) Including the councils of county boroughs (Finanoe Act 1908 (8 Edw, 7, 
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licences (?r), and towards the expenses of such collection have each 
received annually a share of a sum of £40,000, paid out of the 
Consolidated Fund to the Local Taxation Account (n), such share 
being based upon the proportion of the proceeds of the duties so 
collected in each county during the preceding year (o). 

The duties so leviable consist of those on licences for dealing in 
nnd killing game, for dogs, guns, carriages, including the additional 
charges on motor cars (p), armorial bearings, and male servants. 
In the event of any such duty being altered the power to collect it 
ceases, unless provision is made to the contrary (q). As regards 
the additional duties on motor cars (7*), although the county councils 
collect such duties, they are only entitled to retain such an amount 
as is equal to the amount of such duties during the year ending 
nist March, 1910. Any excess is paid into the Exchequer, and in 
the event of the amount collected in any year being less than the 
amount so fixed, the deficiency is to be made good to the county 
councils out of the Consolidated Fund («). 

761. The Local Taxation Account is an account at the Bank of 
Fingland into which are paid the following moneys, and from which 
contributions, as fixed by the Local Government Board, are paid to 
the county councils (/)• The moneys which make up this account, 
besides the £40,000 before mentioned (a), are : (i.) local taxation 
licence duties not collected by the county councils ; (ii.) local taxation 
(customs and excise) duties ; (iii.) estate duty grant ; (iv.) agricultural 
rates grant; (v.) those under the Tithe Bent Charge (Bates) Act, 
1899 {b). 

When occasion requires the fund can be supplemented by the 
Local Government Board borrowing temporarily, on the security of 
the account, sums which must be repaid with the interest during 
the same financial year out of moneys payable to the account (r). 

762. The Exchequer Contribution Account is an account which 
must be kept by the county councils and councils of county boroughs 


(m) Formerly these duties were collected in the same way as those whicli 
h:ive not been transferred ; see title Revknuk. 

M See the text, infra. 

(o) Finance Act, ioOS (8 Edw. 7, c. 16), s. 6 (1) (6) ; Order in Council, 
lUth October, 1908. 

(p) Ijocomotives on Highways Act, 1896 (59 & 60 Viet. c. 36), s. 8 ; see title 
SiREET AND Aehial Tkap'FIC ; but see infra as to the additional duties imposed 
in 1910. 

(7) Finance Act, 1908 (8 Edw. 7, c, 16), s. 6 (4). See titles Animals, Vol. I., 
p. 403 ; Game, VoL XV., p. 246 ; Revenue; Street and Aerial TuAEno. Am 
to collection etc., see Local Government Act, 1888 (51 & 62 Viet. c. 41), a. 20 ; 


Finance Act, 1908 (8 Edw. 7, c. 16), s. 6. 

(r) Finance (1909-10) Act, 1910 (10 Edw. 7, c. 8). 

(*) Jhid,^ 6. 88 (2). Tjiis provision has now been extended to the duties on all 
carriage licences, whether licences for motor cars or not (Revenue Act, 1911 
(1 Geo. 5, c. 2), 8 . 18 (1) ) ; see title Keve.nue . , ^ , 

(f) Local Government Act, 1888(61 & 52 Viet. c. 41), s. 20 (1). The Board 
may vary the certificate, but until varied it is conclusive (»5tV/., s. 20 (2) ), 

(a) See the text, tupra. 

(h) See titles Rates and Rating ; Revenue. . _ , . 

V‘) liOcal Government Act, 1888 (51 & 52 Viet. c. 41), s. 27 (3). The Bank 
of iuigland may lend the moneys [Hid.). 
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separate from other accounts, and into which are paid the share 
received from the duties on local taxation licences, whether 
collected by themselves or received from the Local Taxation 
Account (d), the share received from the same account in respect of 
customs and excise duties (r), and the estate duty grant (/). 

Certain contributions in aid of local rates are payable out of the 
county fund and charged to the Exchequer Contribution Ac- 
count iff). The grants are as follows : — 

(i.) A grant towards the remuneration of teachers in poor law 
schools and for payments to public vaccinators (/t), the amount 
being certified by the Local Government Board (i ) ; 

(ii.) A grant of school fees paid for pauper children (k) ; 

(iii.) A payment to every local authority, whose area is wholly or 
partly in the county, of half the salary of a medical officer of health or 
inspector of nuisances appointed by such authority in accordance 
with the regulations made by the Local Government Board under 
the Public Health Acts, or any pre-existing Acts ; subject, in the 
case of the medical officer, to a forfeiture of such sum to the 
Crown (0, in the event of the Board certifying to the county council 
that he has neglected his duty under the regulations to send proper 
reports and returns to the Board (m) ; 

(iv.) A payment to the guardians who pay the registrars of births 
and deaths for a district wholly or partly in the county, equal to the 
amount paid out of local grants towards their remuneration during 
the financial year ending on the 31st March, 1889 (n) ; 


01) Local Oovernment Act, 1888 (61 & 62 Viet. c. 41), s. 23 (1) (a). 

[e) Local Taxation (Customs and Excise) Act, 1890 (63 & 61 Viet. c. 60), 
a. 1 (1) (b). 

(J) liOcal Government Act, 1888 (61 & 62 Viet, c, 41), s. 23 (1) (b). As to 
the application of the account, see i6id., es. 23, 34 (1) (e). 

((/) Ibid., s. 24 (1), (2). The claim for the grant must be submitted in 
accordance with the requirements of the Board, and the amount is fixed on the 
same principles as was tho case previous to 1888 {ibid., s. 24 (6)). These con- 
tributions are substituted for annual local grants out of the Exchequer made 
prior to 1888. The grants were held payable in respect of the period between 
21111 September, 1888, and April, 1889 {lie Weet Riding County C7c/«nct7 (1890), 
64 J. P. 633). As to the ex^eu8ton of these ^ants to medical officers of health 
and sanitary inspectors in liOudon, see the rublic Health (London) Act, 1891 
(54 & 65 Viet. c. 76), s, 108 (1). 

(A) Under the Vaccination Act, 1867 (30 A 31 Viet. o. 84), s. 6; see title 
Public Health and Local Administration. 

(?) Local Government Act, 1888 (61 & 62 Viet. o. 41), s. 24 (2) (a) ; and see 
title Education, VoL XXL, p. 83. If the union or area is situate in more 
than one administrative county, a proportionate part as certified by the Local 
Government Board is payable by the councils of each of such counties (Local 
Government Act, 18^ (61 & 62 Viet. c. 41), s. 24 (6)). The certiBoate 
of the Board may be varied, but until varied it is conclusive (ibid,, 
a. 24 (7)). 

(k) Ibid,, 8. 24 (2) (b)j and see title Education, Vol. Xn., p. 88. 

{l) The payment is effected by the amount being deducted firom the amount 
payable to the county council out of the Local Taxation Account, and, instead of 
oeing handed over to the county council, is paid to the Exchequer or other 
rightful recipient (Local Government Act, 1888 (61 & 62 Viet c. 41), s. 27 (1) ). 

(m) Ibid,, fu 24 (2) (o) ; for cases where the area is situate in more than one 
administrative county, see note (?), supra. 

(n) Local Government Act, 1888 (61 4 62 Viet Ci 41), s. 24 (2) (d); lor 
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(v.) A transfer to the account of the county fund (o). 

(vi.) a payment to the guardians of every poor law union wholly 
or partly in the county (p), and 

(vii.) a payment to the council of each borough (q), in respect of 
the maintenance of certain pauper lunatics (r) ; 

(viii.) The transfer to the account of the county fund, charged 
with the compensation for deficiencies in fees payable to the clerk 
of the peace of the county, or any other ofticcr of quarter sessions 
for the county (s), of the amount of such compensation (/) ; 

(ix.) A transfer to the police account of the county fund (n), 

(x.) a payment to the council of each borough luaintaining a 
separate police force (/^), and, 

(xi.) if within the county sums are raised by rjites for the 
purpose of the metropolitan police, a payment to tlie n*C(iiver for 
the metropolilan police district (c), 
in respect of the police of such county or horougli or district (J) ; 
(xii.) The guardians of every poor law union wholly or partly in 
the county are entitled to receive from the county council (not being 
the London County Council) an annual sum, for the costs of the 
officers of the union and of district schools to which the union con- 
tributes, certified by the Local Government Board, and repre- 
senting the expenditure of the guardians for the year ending 
25th March, 1888, on the salaries, remuneration, and superannuation 
allowances of the officers, other than teachers in poor law schools, 
and on drugs and medical appliances (c). 

(ii.) Between County Councih and Borouyhe. 

763 . The financial arrangements between counties and county 
boroughs within the area of the counties respecting the distribution 
of the proceeds of local taxation licences, probate (now estate) duty 
grant, and all other financial relations were adjusted at the outset 
either by agreement or by commissioners appointed for such pur- 
pose (/)• All original and future adjustments were made, and are, 


Qiisos where the district is situate in more than one administrative county, see 
note (*), p. 352, ante. 

(o) See Local Government Act, 1888 (51 & 62 Viet. c. 41), s. 24 (2) (e). 

(/>) See »7>tV/., s. 24 (2) (f) ; for cases where the union is situate in more 
than one administrative county, see note (t). p. 352, ante. 

Of) See Local Government Act, 1888 (51 & 52 Viet. c. 41), s. 24 (2) (g). 

(r) See, further, title Lunatics and Tkiisons of Unsound Mind, p. 490,poiL 

(«) Under the Criminal Justice Act, 1855 (18 & 19 Viet. c. 126), s. 18 ; soe 
title Magistrates, p. 625, poet 

{t) Local Government Act, 1888 (51 & 52 Viet. c. 41), s. 24 (2)(h). 

(«) Jhid.t s. 24 (2), (i) ; see title Police. 

(h) See liocal Government Act, 1888 (51 & 52 Viet. c. 41), s. 24 (2) (j), and 
title Police. 

(c) See Local Government Act, 1888(51 & 62 Viet. c. 40. s. 24 (2) (k). As to 
the manner in which the payment is made, see t5#Vi., s. 27 (1), and title Police. 

(d) See, generollv, title Police. 

(«) Loc^ Government Act, 1888 (51 & 62 Viet. c. 41), s. 26 (1). The payment 
is apportioned when the union is situate in more than one couuty {Hid., 


I. 26 (2) ). 

(/) Ibid., ». 32 (1), Provision was made by the Act for the contributions to 
tie paid pending the operation of the adjustment {ibid., s. 32 (7)). If the 
Niunty borough is deemed to be in more than one county, the necessary 
idjustment must be made between the counties (Local Goyerument Act, 1888 
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readjastable at the end of five years of their operation if the Local 
Government Board is satisfied that they are inequitable. Failing 
agreement the adjustment is effected by an arbitrator appointed by 
the Board (g). 

In making the adjustment regard must be had to all the circum- 
stances of each case, to the existing property, debts and liabilities 
connected with the financial relations of the county and borough, 
and to the consideration that the county is not to suffer financially 
by reason of the boroughs therein being constituted county boroughs, 
and that the county borough is not to be in a worse financial 
position than it would have been in had it remained part of the 
county and had it shared in the grants of licence and estate duties. 
Eegard must also be had to the benefit and value of the services 
which the borough receives in return for existing contributions (A). 
The adjustment should also provide, in the case of any expenses 
which may in future be incurred by the county wholly or partly on 
behalf of the borough, for the liability of the l^rough to contribute, 
and for equitable provision for the cessation of existing liabilities to 
contribute or to incur future expense (t). 

754. Boroughs having a separate court of quarter sessions 
were formerly wholly exempt from contributing to any rate or 
assessment in and for the county (A) ; but they were liable to pay 
any sums expended out of the county rate, which were not otherwise 
paid or chargeable, in respect of the costs of the maintenance, 
conveyance, transport, or punishment of all offenders committed for 

(61 & 62 Viet. c. 41), B. 32 (2)). County boi^oughs are entitled to receive 
a Hhave from the Local Taxation Account as other administrative counties 
(ibid,f 8. 33). 

(y) Ibid., B. 32 (6). As to the powers of such arbitrator, see ibid., s. 62. 
As to tlie power of the county council and the council of a county borough 
to arrange as to police, see liocal Government Act, 1888 (61 & 62 Viet. c. 41), 
e. 33 (1), and title Police. 

(A) I^aI Govemmeut Act, 1888 (61 & 62 Viet. c. 41), s. 32 (3). The statutory 
provisions relating to the adjustment of property, income, debts, liabilities 
and expenses, and as to borrowing for such purpose, are made applicable to 
this adjustment (t6t(i.,'s. 32 (6) ). As to these, see ibid., s. 62, and p. 367, po$t, 

(i) Ixical Government Act, 1888 (61 & 52 Viet c. 41), s. 32 (1). The equitable 
adjustment hero referred to does not include oomjiensation for the loss of 
ooutributing area. It does not contemplate that the whole hnancial position of 
the county and county borough is to remain the same relatively to each other, 
but that tho position as regards the distribution of Exchequer contributions 
shall remain the some wlatively. and the words ** equitable provisiou for such 
t'essation ” mean that in adjusting the financial relations equitable provision 
must be made for the county ana the county borough to bear that burden 
which was formerly joint, but is no longer so {IVeat Harth})ool Corporation v. 
iHtrham Conuty Council, [1907] A. C. 246, following the principles laid 
down in Oaterham Urban Council v. Oodstone Rural Coundf, [1904] A. C. 171). 
As to adjustments, see, generally. Local Government Act, ISSS (61 & 62 Viet, 
c. 41), ss. 32, 62 ; Munici|)al Corporations Act, 1882 (46 46 Viet, a 60), s. 153. 

An agreement embodying a compromise of certain claims, one of which is not 
well founded in law, cannot be set aside on that ground (HoUworthy Urban 
Council V. Holmvorthy Rural DiHrict Council, [1907] 2 Ch. 62), 

(A) Municipal Corporations Act, 1882 (46 ft 46 Viet. o. 60), a. 160 (1).. 
Power was reserved to collect the arrears of a county rate made before ^e 

E snt of a separate ooutt of quarter sessions {ibid., s. 160 (2)); but ^is can 
ve no operation now having regard to the provisions governing newly- 
eonetituted quarter seseions Ix^agns ; see p. 373, poU» 
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trial from the borough to the assizes for the county (f), and if such 
a borough was before the 11th July, 1832, chargeable with or 
liable to contribute to the county rate, it was to continue to be 
liable to contribute not only for the last-mentioned purpose, but for 
general county purposes with certain limitations (wi). 

765. The exemption from contributing to the county rc^ is now 
partially removed in the case of larger quarter sessions boroughs, 
namely, those, not being county boroughs (n), having a population 
of 10,000 and upwards according to the census of 1881. In such 
cases the parishes in the borough are liable to be assessed to county 
contributions as the rest of the county (o), with the following 
exceptions : — 

Where such borough on the 13th August, 1888, was wholly or 
partly exempt from contributing towards costs incurred for any 
purpose for wliich the quarter sessions of the county are authorised 
to incur costs, the borough is not to be assessed by the county council 
to county contributions for costs incurred for such purpose, or, if 
partially exempt, beyond such partial exemption (p). But this 
exemption does not extend to any costs incurred for the purpose of 
any powers, duties, or liabilities of the justices of the borough 
which are transferred to the county council (q) ; nor does it extend 
to any costs of or incidental to the assizes of the county (a). The 
payment of these latter and of the costs of sessions are general 
county purposes to which the borough is assessed (h). 

The costs of prosecution and defence which the county council 
is ordered to pay(c) may be adjusted between the borough and 
the county council by agreement, or, in default of agreement, by 
the Local Government Board. The Board may either determine 
the matter as arbitrators or otherwise, and may hold a local 
inquiry ). 


(l) Municit)al Corporations Act, 1882 (45 & 46 Yict. c. 60), b. 151 ; see H, w, 
Monck (1877), 2 Q. B. D. 644, C, A. 

(m) Municipal Corporations Act, 1882 (45 & 46 Yict. c. 50), s. 152 ( 1 ). The 
general county purposes did not include costs arising out of coiuuors* inquests, 
or expenses incurred under the Sale of Food and ilrugs Act, 1875 (38 & 39 
Yict c. 63), in respect of the county (see title Food and Drugs, Vol. XY., 
p. 34 ), or, where the borough had an inspector of weights and measures, the 
eapenses of the inspection of weights and measures for the county, or payments 
to or in respect of special constables (Municipal Corporations Act, 1882 (45 a 
Yict o. 50), 8 . 152(2)). 

(n) As to these, see p. 300, anfs. 

\o) Local Government Act, 1888 (51 A 52 Yict o. 41), s. 35 ( 1 ), 

( p) IhitLt s. 35 (2). 

( 9 ) As to these, see p. 371, pod, 

(aS Local Government Act, 1888 (51 A 52 Yict c. 41), s. 35 ( 2 ). 

( 6 ) Ibid,, s. 36 (5) ; see also the Costs in Criminal Cases Act, 1908 (8 
£dw. 7, 0 . 15), and title Criminal Law and Procedure, Yol. IX., pp. 446 
d »eq. As to the liability in respect of maiu roads, see title H 10 HWAT 89 
Streets, and Bridoxs, YoL XYl., pp. 26 d toq, 

(c) See p. 346, ante. 

Id) Ooste in Criminal Cases Act, 1908 (8 Edw. 7, 0 . 16), s. 4 (4) ; and ses 
title Oruiinal Law and Procedure, Yol. IX., p. 446. II the Board deter- 
mines the matter aa arbitrator, the nrovisions of the Begolation of Bailways 
Act, 1868 (31 A 32 Yict c. 119), and amending Acts apply. If a local inquiry 
ii held, Loosl (Jovemrnent Act, 1888 (61 A Yjct 9 . 41), s. 87 ( 1 ), {6% 
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•riie county council and the borough council may agree for the 
cessation wholly or partly of any of the abo7e exemptions in 
return either for a capital sum, or for an annual payment, or 
for a transfer of property or liabilities, or for the undertaking by 
the county council of any powers or duties, or in any other manner 
agreed upon (e). 

766 . The parishes of smaller quarter sessions boroughs may 
be assessed to all county contributions (/), and the liability to 
pay expenses in connection with prisoners committed for trial to 
the county assizes is the same as that of the larger quarter sessions 
boroughs (g). The property, debts, and liabilities of the county and 
of any such borough were adjusted between them {h), 

767 . A borough with a population of 10,000 and more, not 
being a county borough (i), and not having separate quarter 
sessions (A:), but where the mayor, aldermen, and burgesses were on 
the Ist January, 1893, the legally constituted local authority for 
the purpose of the statutes, general or local, relating to weights 
and measures (0i is relieved from the expenses incurred by the 
county council in such matters. The relief takes the form of a 
yearly contribution from the county council amounting to the 
proportion, contributed towards those expenses of the county council 
by the several parishes and parts of parishes within the borough, 
and calculated according to the values stated in the basis for county 
rates (m) in force for the time being. If the receipts of the county 
council exceed its expenditure in respect of such matters, a propor- 
tionate part of the excess is to be deducted from any sum due to 
such borough as a recoupment under the statutes relating to con- 
tagious diseases of animals (?i), or the sale of food and drugs (o). 

The council of every borough which is assessed to the county rate 
is entitled to receive from the council of the county the proportionate 
amount paid by the parishes and parts of parishes in such borough 


apply ; and as to local inquiries, see title Publio Health and Local 
Administiution. 

U) Local Goveminont Act, 1888 (51 & 52 Viet. c. 41), s. 85 (7). 

(/) Jbid,, 8. 88 (5); as to the transfer of powers from the borough council 
and justices to the county council, see p. 371, jmt» The obligation of paying 
the salary of the recorder, the dork of the peace, and the clerk of the boi*ough 
justices remains on the corporation (Thetfvrd Corporation v. Norfolk Comitt/ 
Council, [1898] 2 Q. B. 408, C. A,, overruling Ex parte Kent Counttf Council and 
Dover Council, Kx parte Kent County Council and Sandwich Council, [1891] 
1 Q. B. 389, and lie Herefor dehire County Council and Let/mitister Dorowjh 
Council, and Re Local Government Act, 1888, [1895] I Q. B. 48). 

(v) p, 355, ante* 

(A) liocal Government Act, 1688 (51 & 52 Viet. c. 41), s. 38 (0). The adjust- 
ment was made under ibid., s. 62. 

I t) As to the financial relations of such boroughs, see p. 353, ante, 
k) See title Maqisthates, p. 541, poet. 

1) See title WEiauTS and Measttbes. I 

m) As to this basis, se^. 359, poet 

a) See title Animals, VoL I., p. 430, and the text, infra. 

0 ) Weights and Measures Act, 1893 (56 & 57 Tict c. 19), s. 1 ; and see title 
Food and Drugs, VoL XY., p. 84. As to the similar relief from ezpensoi 
reUting to the sale of fqod mid drugs, see ibid. 
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towards the expenses of the counfy council in the execution of the Bbot. s. 
statutes relating to contagious diseases of animals (p). The 

The expenses incurred by the county council in controlling Coaatr. 
advertisements cannot bo raised within a borough having, according ir, pZIl 
to the last census, a population of over 10,000 inhabitants (q). reuung to 

advertise- 

meets. 

Sub -Sect. 6. — Finance of the County CimneiU 

768. The counfcy council has all the powers of rating formerly Rating 
possessed by the justices in quarter sessions, namely, the making, po^en. 
assessing and levying of the county rate (r), the police rate(«), the 
hundred rates (a) and all other rates (6). 

At the beginning of every local financial year(c) an estimate The annual 
of the receipts and expenses during that year must be submitted 
to the council, and the council must estimate the amount required 
to be raised in the first and in the second six months of the year 
by means of contributions. The estimate for the latter part of 
the year may, at the end of the first six montlis, be revised or altered 
according as the previous estimate is found to be greater or le 3 S 
than is actually needed (cf). 

Any property, income, debts, liabilities and expenses of councils Financial 
or authorities affected by any scheme, order, or matter done under 
the Local Government Act, 1888 (e), maybe adjusted by the scheme 
or order itself (/), or by agreement 0;), or, failing that, by arbi- 
tration (/O* The adjustment of property, income, liabilities and 
expenses does not involve compensation for loss of rating area (i). 


{p) Diseases of Animals Act, 189i (57 & 68 Viet. c. 57), s. 41. It would 
therefore appear that a borough is entitled to this repayment, although the 
council of mat borough is not the local authority for the execution of this Act. 
The local authority, for the execution of this act, in the case of a borough is the 
council of such a borough as had a population of not less than 10,000 in the 
census of 1881 {ihid,, s. 3) ; see, further, title Animals, Vol. I., pp. 420, 430. 

(g) Advertisements Regulation Act, 1007 T? Edw. 7, c. 27), ss. 4, 7, This 
aim applies to urban districts of similar population {ibid,), 

I r) Sto p. 359, poet , 

8) See titles Police ; Rates and Ratinq. 
a ) See title Rates and Rating. 

b) Local Government Act, 1888 (51 & 52 Viet. c. 41), s. 3 (i). 

«) The local financial year is the twelve months ending 3l8tMarch {ibid., 
e. 73 (1) ). All statutes relating to the accounts of local authorities, their 
audit, returns of receipts and expenditure, and other matters, are made 
applicable, subject to the necessary adaptation by the Local Government Board 
(iWd.,8. 73 (2)). 

(d) ibid,, 8. 74. 

(e) 51 A 52 Viet. c. 41. 

(/) Ibid,, 8. 59 (4) (e). 

(a) Ibid,, 8. 62 (1) ; see IloUworthy Urban Council v. Holeworihy Rural Dietrid 
OouncU, [1907J 2 Ck, 62. 

(5) Local Government Act, 1888, s. 62 (2). As to arbitration, see ibid,, 
a. 62 ; South Mimme Rural Didrict Council v. Bamd Urban Diepkd Council 
(1900), 82 L. T. 421. 

(i) Oaterham Urban Council v. Oodetone Rural Council, [1904] AO. 171, over* 
ruling on tihis point Re Rochdale Union and Haelingdcn Union, [1899] 1 Q. B. 
540, 0. A ; and Re Buckioghamehire County Conned and ffertfordehire County 
Council, [1899] 1 Q. B. 515 ; Weet UarUeiool Corporation t* Durham Co^ntg 
ai|l|lCf7,[i907JAC.m ^ 
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Sub-Seot. 7.— TAe OounfyFmd» 

769. All the receipts of the county council for general or special 
county purposes are carried to the county fund, and all payments 
for such purposes are made in the first instance out of such fund (i). 

Payments to(Z), and payments out of, the county fund must be 
made to and by the treasurer. Unless made in pursuance of 
specific statutory requirements, or of an order of a competent 
court, payments out can only be made in pursuance of an order 
of the council, signed by three members of the finance committee 
])resent at the meeting of the council, and countersigned by the 
clerk of the council (m) ; but such an order for payment, whether 
on account of capital or income, cannot be made except on a 
resolution passed by the council on the recommendation of the 
finance committee, after a notice of the meeting has been given 
stating the amount of the sum and the purpose for which it is to be 
paid, save in the case of ordinary periodical payments for which 
no special notice is necessary (n). Such order may include several 
payments (o). 

Cheques issued in pursuance of an order require to be counter- 
signed by the clerk or by a deputy approved by the council (p). 


General 
coaoty 
parposen and 
eipeuxea. 


Special 
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exposes. 


Apportion- 

ment. 
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760. General county purposes are all those which are declared by 
statute to be such, and those for contributions to which the council 
is authorised to assess the whole area of its county (q). General 
expenses are the costs incurred for general county purposes and 
those incurred by the council in the execution of its duties which 
are not made special expenses (r). 

Sfiecial county purposes are those from contribution to which 
any portion of the county is exempt, and any purposes where the 
expenditure involved is restricted by law to any limited part of the 
county. Special expenses are the costs incurred for special county 
pui*poses(«), or such as may be directed to be special expenses. 

In determining the expenditure for any particular county pur- 
poses. whether general or special, a proper proportion of the officers, 
buildings, and other establishment charges may be added to the 
expenditure (0* 

761 The income of the county council is derived from 
its property in the form of rent, royalties and tolls ; fees payable 
to the clerk of the peace of the county (a); fines imposed 
for breaches of bye-laws and statutes; contributions from the 


(k) Local Guvornmeut Act, 1888 (51 & 52 Viet. c. 41), s. 68 (11. 

(l) Ibid,, 8. 80 (1). 8. 80 (tAici.} is not applicable to county TOrougha (t5^, 
•. 80(5)). 

(tn) Ibid, At to the remedy by certioruri, tee t5id., s. 80 (2); and title 
CaowN Practice, Vol. X., pp. 173, *174. 

I n) Local Government Act, 1888 (51 A 62 Ykt. a 41), t. 80 (3), (4b 
0) iWd., t. 80 (1). 
r) Ibid. 

q) Ibid., t. 68 (2). 
r) Ibid. 

i) Ibid.t t. 68 (3). At to acoounit, tee p. 362, post. 
n liOcai Government Act, 1888 (51 A 62 Viet c. 41), t. 68 (8), 
a) See tiUe MAOitTRATls. p. 635, pott 
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national Exchequer (6) ; the share of customs and excise duties (c); 
county rates (d) ; contributions from county boroughs (e) ; money The 
transferred from the Exchequer Contribution Account when for- County, 
feited by a borough otherwise entitled to it owing to the Secretary 
of State withholding a certificate of efficiency in respect of the 
borough police (/) ; fees and costs, payable to clerks of petty 
sessional divisions, as are not excluded in the fixing of their 
salaries (g ) ; and the county rate (//). 

Sub-Sect. 8. — The County Hate, 

762. The county rate (h) is the means by which contributions are 
raised when the general county account and the special county 
account of the county fund (t) are insufficient to meet the expendi- 
ture properly charged upon them respectively. Contributions for 
general expenses are assessed on all the parishes in the county, 
while those for special expenses are assessed on such parishes in the 
county as are liable to be assessed to county contributions for those 
purposes (k). They are assessed in proportion to the annual value 
of such parishes as determined by the standard or basis for the 
the county rate (Z), and the enactments relating to this standard or 
basis, and to the county rate itself, are made applicable, and 
extend to all parishes within any borough whicli are liable to bo 
assessed to county contributions (i//). 

763. The basis or standard for the county rate (n) is the means 
by which the county rate falls fairly and regularly upon the various 
parts of the county, the basis being founded and prepared rateably 
and equally according to the full and fair annual value (o) of the 

(M As to these, see p. 360, ante; and as to their distribution, see p. 352, ante, 

(cj As to this, see p. 351, ante, 

(ct) See the text, fw/ro. 

(e) See p. 353, ante, 

(/) Ix)cal Government Act, 1888 (51 A 52 Viet c. 41), s. 25 (2); see title 
Police. 

(ff) Local Government Act, 1888 (51 A 52 Viet. c. 41), s. 84 (2), including 
such fees and costs in the case of the clerk to the justices of a non-quarter 
sessions borou|^h, with a population either under or over 10,000, which has a 
separate commission of tne })eace {Cornwall County Council v. Traro Tov;u 
Council (1894), 58 J. P. 299; but see Thet/ord (Mayor) v. Norfolk County 
Council, [1898] 2 Q. B. 408). 

(h) See, further, title Hates akd Rating. 

(t) See p. 358, an/e. 

(k) Local Government Act. 1888 (51 A 62 Viet. c. 41), s. 68 (4), (5). 

(/) Ibid., B. 68 (6); see the text, infra, 

(m) Ibid. The operative statute is the CJounty Bates Act, 1852 (15 A 10 Viot, 
e. 81), as later appears, but previously to the passing of this Act there hsd 
been another statute which, although unrepealed, is now obsolete, namely, the 
County Bates Act, 1844 (7 A 8 Viet, c, 33), as. 1 — 6 (repealed so far as relating 
to ^unty lates by the Statute I^w Bevieion Act, 1861 (24 A 25 Viet. c. 101)), 
which empowered the justices in quarter sessions to levy county rates or police 
rates ; see title Police. As to coimty rates in Laucasnire, see Lo^ Govern- 
ment Act, 1888 (51 A 52 Viet. c. 41), s. 46 (5). 

(n) The tera ** county rate ** means and includes every rate assessed in 
a county or division of a county for all or any of the purposes to which the 
county rate or stock is or may be made liable (County Bates Act, 1852 (15 A 16 
VicL c. 81), s. 51). 

(e) Thees words are to be taken to mean the net annual value of any proper^ 
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property, of whatever kind, rateable to the relief of the poor in all 
parishes within the county (p). 

764 . The county rate is made by the county council, whenever 
circumstances require it, by ordering and directing a fair and equal 
county rate to be made, for any authorised purposes, according to 
the basis or standard in force. For that purpose the council may 
assess and tax every parish within its jurisdiction, rateably 
and equally, according to a certain pound rate to l)e fixed and 
publicly declared by it upon the said basis or standard (q). 

The rate may include contributions in respect of the payment of 
costs incurred, or which have become payable at any time within 
six months before the demand of the rates (r), 

A parish council, where there is one («), or in other cases the 
overseers of the poor, or any inhabitant of the parish or i»lace, 
may appeal against the rate («) to the quarter sessions (0* 


CoUectloo. 766 . The rate having been made, a printed list of the parishes 
assessed, and the amount of the rateable value upon which each 
parish has been respectively assessed, must be sent by the county 
council to the overseers or those charged with the collection 
or levy of the rate in every parish within the county (a), but 
such printed lists need only be sent, unless the county council 
otherwise directs, when a new basis or standard or an alteration in 
the existing basis or standard has been allowed and confirmed (/>). 
Imuc of The county council then orders precepts in the prescribed form (c), 

precept!. or as near thereto as may be, to be issued to the guardians of every 
union of parishes, of which union any parish is situate within 
the county, stating the sum assessed and charged for each rate 
on each parish in the union, the whole of which parish is 
situate wuthin the county and to the guardians of every single 
parish within the county, stating the sum assessed and charged on 


as estimated for the purpose of assessing the poor rate (Cotinty Rates Act, 1852 
(15 & 16 Yict. c. 81), B. 6) ; see as to this the Parochial Assessments Act, 1866 
(6 7 Will. 4, 0. 96), B. 1, and title Rates and Rating. 

(р) As to the method of fixing the basis, see the County Rites Act, 1852 
(15 & 16 Viet. 0 . 81), ss. 1—20; Revenue Act, 1863 (26 & 27 Viet. c. 33), s. 22. 

(<^) County Rates Act, 1852 (15 & 16 Viet. c. 81), s. 21. Tenants of lands in 
ancient demesne are liable to oounty rates notwithstanding their tenure {R, v. 
Aylea/crd (/nAadRants) (1860), 2 E. db E, 538); as to rating agricultural land, 
see title Rates and Rating. 

(r) Ixxial Covemment Act, 1888 (61 A 52 Viet. c. 41), s. 68 (9) ; compare the 
provisions in the Public Health Act, 1875 (38 A 39 Viet, c 55), s. 210. without 
statutory sanction retrospective rates cannot be levied (A. v. Read (1849), 18 
L. J. (m. c.) 164 ; R, y. Jkdlinqtm Oiyrseeri (1884), 48 J. P. 486) ; see, further, 
title Rates and Rating. 

County Bates Act, 1852 (15 A 16 Viet. c. 81), s. 22. 

(t) Ibid, The right of heanng these appeals is expressly reserved to quarter 
sessions (Local Government Act, 1888 (51 A 52 Viet. c. 41 ), s. 8). For the grounds 
of proceatire on appeid, see the County Bates Act, 1852 (15 A 16 Viet. c. 81), 
SS. 22->25 ; IVeU Rtdtng of Torkehtre County Counal v. Middleton l\tr%»h Council, 
[19061 2 K. B. 157 ; R, v. BlackatoUm (InhahitanU) (1830), 10 B. A C. 792 ; and 
titles Magistrates, p. 638, poet ; Rates and Bating. 

(a) Oounty Bates Act, 1852 (15 A 16 Yict. c. 81), s. 26. 

h) Oounty Bate Act, 1866 (29 A 30 Viet e. 78), s. 2. 

(с) County Bates Act, 1852 (15 A 16 Yict o. 81), ss. 26, 39, 
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Bueh {parish for eaeh rate, and requiring the guardians of the union Saor. 8. 
or parish, within a time stated in the precepts, to cause the aggregate The 
of such sums to be paid out of the moneys held by them on behalf County, 

of each parish to the treasurer of the county (d). The precepts, 
which may be sent by registered post or otherwise (e), may include 
contributions for both general and special purposes, but the items 
must be separately stated (/). 

Sub-Sect. 9 . — Borrowing Power$» 

766. The powers of borrowing possessed by the county council, Borrowing 
as in the case of other local authorities, are confined to those which po^eri. 
are authorised by statute, and are in accordance with statutory 
restrictions (g). Temporary overdrafts at its bank can only 
be justified by the council on such grounds (/i), even though the 
overdraft is not arranged on terms between the parties, but takes 
the form of the bank cashing cheques drawn for purposes 
authorised by statute when there is no balance at the bank to meet 
them ij). The powers of borrowing cannot be delegated to a 
committee (j). 

Loans are raised either as one loan or as several loans, and either Rawing of 
by the issue of stocli, or by debentures of not less than £5, or loam, 
annuity certificates under the Local Loans Act, 1875 (4), or by 
mortgage (/)• 


(rf) Under the earlier Act the high constables were required to pay the county 
rates, which were collected, into the hands of a treasurer or treasurers a}>pointe!l 
by quarter sessions to receive them, who in turn were required to pay over 
the moneys as directed by the justices (County Kates Act, 17(18 (12 Geo. 2, 
c. 29), 8. 6). As to guardians of the poor, see title Poor Law. 

(e) County Bates Act, 1852 (15 & 16 Viet. c. 81), ss. 26, 39. 

(/) Local Government Act, 1888 (51 & 52 Viet. c. 41), §. 68 (6). As to 
obeying and enforcing the precept, see ibid,, ss. 21, 26, 27, 39 ; and title Hates 
AND Bating. 

(y) See the Local Government Act, 1888 (51 & 62 Viet c. 41), s. 69 ; County 
Councils Mortuages Act, 1909 (9 Edw. 7, c. 38), s. 1 ; rublic Health Act, 
1875 (38 & 89 Viet c. 55), ss. 236, 237 ; Development and Hoad Improvement 
Funds Act, 1909 (9 Edw. 7, c. 47), s. 8 ; Small Holdings and Allotments Act, 
1908 (8 Edw. 7, c. 36), s. 52. 

(/*) See B. V. Beed (Sir Charle*) (1880), 5 Q. B. I). 483, 0. A. ; A,^0. v. 
Tottenham Urban District Counril (1909), 73 J. P. 337 ; A.-G. v. De JVinton, 
[1906] 2 Ch. 106 ; and see, further, p. 317, ante. But as to the power of the 
Local Goveimmeut Board to remit sums disallowed or surcharged, see p. 286, 
ante. 


(f) See Cunliffe, Brooke Co, ▼. Blackburn Benefit Society (1884), 9 App. Caa* 
8ii7. 

if) Local Government Act, 1888 (51 & 52 Viet. c. 41), ss. 28 (3), 81 (3). 

(k) 38 & 39 Viet. c. 83. 

(/) Local Government Act, 1888 (51 & 52 Viet. c. 41), s. 69 (8), (10), as 
amended by the County Councils Mortga^s Act, 1909 (9 Edw. 7, c. 39), «. 1, 
The mortgages are made under the Public Health Act, 1875 (38 & 39 Viet, 
c, 66), ss. 236, 237. The Local Government Act, 188 (51 & 52 Viet. c. 41), 
0 . 69 (9), limited the period for which a county council might borrow by way 
of mortgage to one hit exceeding five years. This provision is not only 
repealed, but, as to any money borrowea by way of mortgage before 25th 
November, 1909, is to m deem^ not to have been in force (County Councili 
Mortgages Act, 1909 (9 Edw. 7, c. 38), s. 1). As to loss from Toiged transfers 

at atonic otn.. aaa titlA CoitPAXISS. VcL V.. DD. 195 et mol. 
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Sect. 8. Begulatioos of the Local Government Board, confirmed by 
The Order in Council (m), prescribe the manner in which county stock 
County, may be created, issued, transferred, dealt with, and redeemed (n). 
CounrTt k **^^y P^^ovide for the discharge of the loan so raised, and, in the 
oun y • oc . consolidation of debt, for extending or varying the times 

of discharge. They may also provide for the consent of limited 
owners, for the application of the statutes relating to stamp duties 
and cheques, and for the disposal of unclaimed dividends. I'or 
any such purposes they may apply any enactments relating to 
kindred matters (o). 

Sub-Sect. 10.— AccounU and Audit, 

Theteremi 767 . The receipts and expenditure of the county are kept in 
Aooounte. three accounts : — (1) the Exchequer Contribution Account (p), 
(2) the general county account, and (3) the special county account; 
and the council must keep such accounts as will prevent the whole 
county from being charged with expenditure which is properly 
payable by a portion only of the county, and will prevent any sums 
raised in a portion only of the county being applied in reduction ol 
expenditure payable by a larger part or the whole of the county, 
and will secure for a portion of the county exemption from con- 
tribution to w'hich it is entitled, and ensure that sums specifically 
appiicable to particular purposes are applied to no other {q). 

General The general county account is the account of the county fund to 

county which contributions for general county purposes (r) are carried, and 

account. which general expenses are paid («). When the moneys 

standing to the credit of this account are insufficient, county 
contributions may be levied to meet the deficiency (<). 

Special The special county account is the account of the county fund to 

county which contributions for special county purposes (a) are carried, and 
out of which special expenses (a) are paid {h). Deficiencies are met 
by a levy of contributions ou the parishes liable to be assessed for 
such purposes (c)« 


(t») The order can only be made if, in the thirty days during which the 
regulations have been submitted to Parliament, no resolution is passed 
against giving effect to the regulations (Local Government Act. 1888 
(61 A 52 Viet. c. 41), 8. 70 (3), (4) ). 

(n) Local Government Act, 1888 (61 & 62 Viet. c. 41), b. 70 (1). 

(o) Ibid.^ 8. 70 (2). The enactments referred to are the Local Loans 
Acts and Acts relating to stock issued by the London County Council or 
the corporations of municipal boroughs. 

ip) Bee p. 351, ante. 

iq) Local Government Act, 1888 (61 & 62 Viet. c. 41), s. 68 (7). 

(r) See p. 358, ante. 

(s) Local Government Act, 1888 (61 & 52 Viet. o. 41), s. 68 (2). 

(() 8. 63 (4); and 606 p. 369, ante. 

(a) See p. 358, ante, 

(b) Local r vemment Act, 1888 (61 & 52 Viet. o. 41), 8. 68 (3). Separate 
aoconnta are required to be kept of the receipts and expenditure with 
respect to small holdings; see title Small Holdings and Small 
Dwblumos ; and see title Allotments, VoL L, p. 369. 

(c) Local Government Act, 1888 (51 4k 52 Tvst, e, 41) s. 88 (5): see 
p. 359, ante. 
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768. The accounts of receipts and expenditure must be made up 
to the end of the local financial year, that is, for the tweWe months 
ending the Slst March (ef), in the form prescribed by the Local 
Government Board (e). 

The statutory provisions which relate to the returns to the 
Local Government Board of the accounts of a borough, to the 
accounts of the borough treasurer, and to the inspection and 
abstract of such accounts, apply also to the accounts of the county 
council, their treasurer and otlicers, and the provisions relating 
to the returns to the Local Government Board extend to the 
return of a printed copy of the abstract of such accounts (/). 

769. The accounts of the county council, the treasurer, and 
oflScers are audited by the district auditors of the Local Govern- 
ment Board in the same way as the accounts of an urban district 
council and their officers are audited (^), subject to a modification 
in the scale of contribution towards the remuneration and expenses 
of the auditors (//), and ratepayers and owners of property in the 
county have similar rights and may appeal as in the case of siicli 
audit (f). 

Sub-Sect. 11. — Land and Property, 

(i.) In Oenemt, 

770. With certain exceptions (A:), all property formerly vested in 
quarter sessions, or in any justice or county officer for county 
purposes, is vested in the county council (/). 


(d) Local Government Act, 1888 (51 & 52 Viet. c. 41), a. 73 (1). 

(e) Ibid,, a. 71 (1). 

(/) Ibid,, a. 71 (2). The statutory provisions referred to are those of 
the Municipal Coiporationa Act, 1882 (45 & 46 Viet, c. 60), as. 20 — 
28, 233, as to which aee pp. 323, 324, a/nte. 

(g) Local Government Act, 1888 (51 Ac 52 Viet. c. 41), s. 71 (3). The 
Public Health Act, 1875 (38 & 39 Viet. c. 55), ss. 247, 250, apply, and ail 
enactments applying to audit by district auditors (Local Government Act, 
1888 (51 Ac 52 Viet. 41), 8. 71 (3) ). As to these and such audit generally, 
see p. 284, ante, 

(h) Local Government Act, 1888 (51 Ac 62 Viet. o. 41), s. 71 (3). In 
the case of the accounts of urban district councils the scale of con- 
tribution provides for a stamp duty of £50 where the total expenditure 
comprised in the financial statement is £100,000 or upwards. The 
modification referred to provides for a stamp duty of £50 where the 
total expenditure exceeds £100,000 and is less than £150,000, £60 when 
the latter sum and less than £200,000, and £15 in addition for every £50,000 
or part thereof beyond (Local Government Act, 1888 (51 Ac 52 Viet. c. 41), 
a. 71 (3), Sched. II.). 

{%) Ibid,, s. 71(3). As to these rights and as to appeal, see pp. 285» 
286, ante. 

(A) The exceptions are the existing records of or in the custody of the 
quarter sessions (see title Magistrates, p. 624, post) ; property belonging 
to a charity for which the trustees and managers are to be appointed as 
former^, until the Charity Commissioners otherwise direct ; ana property 
claimed by the juaticeB as being theirs by presentation or by purchase 
out of their own funds, and not being property held for the purposes of 
the county (Local Government Act, 1888 (51 & 52 Viet. c. 41), s. 64 (1) 
(a), (b), ( 0 )). 

(1) IHd,, s. 64; see ibid, for powers of management etc. Where the 
only remedy against the justices to be recouped paymenU was by 
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Seot.0. I*or the ptitpoee of its powers and duties, Including tho88 
The executed through a standing committee, the county council may 

Coonty* acquire, purchase, take on lease, or exchange any lands, or 

Acquisition easements, or rights over lands, whether within or outside the 
of property, county, and may also acquire, hire, erect and furnish any neces- 
sary halls, buildings and offices, whether within or without the 
county (m). 

BaJesnd Land may be sold with the consent of the Local Government 

leti^ngof Board. The proceeds must be applied towards the discharge of any 
“ loan in any manner sanctioned by the Board, or in any other way 

in which capital is applicable (n). The county council may, with 
such consent, let for any term any lands which it may possess, 
as and when it can conveniently spare the same(o), and, with 
the like consent, lease land for a term not exceeding twenty -one 
years for military purposes (p). 

(ii.) special Properties , 

Shire And 771. The administrative business of the justices in quarter 
county haiia, sessions in respect of shire and county halls, assize courts, judges* 
lodgings, lock-up houses, court houses, justices* rooms, police 
lodg^gaetc. stations, county buildings, works and property is now in the 
hands of the county council (q\ and all such buildings are now vested 
in the county council (r), subject to the right of the justices in 
r|uarter sessions or out of session to use the same (s), for which last- 
mentioned purpose the standing joint committee (a) have complete 
control over and can direct the expenditure of the funds, which the 

mandamus it was held that the county council could not be suep 
in an action to recover such moneys {Salford Corporation v. Lancashire 
(bounty Council (1890), 25 Q. B. D. 381, C. A. ; Booile-cum^Linacre 
Corporation v. Lancashire County Council (1890), 60 L. J. (q. b.) 323, 

(m) Local Government Act, 1888 (51 & 52 Viet. c. 41), s. 65(1). For 
the purpose of purchase, lease, and exchange, the Public Health Act, 1875 
(38 h 30 Viet. c. 55), ss. 176 — 178, are made applicable (Local Government 
Act, 1888 (5i & 52 Viet. c. 41), s. 65 (2)). As to the rating of county 
buildings, see title Kates and Rating. As to the application of the 
Mortmain Acts, see title Charities, Vol. IV., pp. 132, 137, 138. As to 
the transfer of scientific and other institutions, see title Literary and 
JScientific Institutions, p. 203, ante, 

(f») Local Government Act, 1888 (51 & 52 Viet. c. 41), s. 65 (3). 

( 0 ) Public Health Act, 1875 (38 & 39 Viet. c. 55), s. 177, incorporated 
with and by the Local Government Act, 1888 (51 & 52 Viet. c. 41), 
a. 65 (2). 

ip) Military Lands Act, 1892 (55 Sc 56 Viet. c. 43), s. 11. The lease 
terminates if the land ceases to be used for such purposes (tbid., s. 11(2)); 
see title Royal Forces. As to allowing a public building to be us^ as 
a county court, see title County Courts, Vol. VIII., p. 414. 

iq) Local Government Act, 1888 (51 Sc 52 Viet. o. 41), s. 3 (iv.) ; and see 
title PoucB. The right which the justices in quarter sessions had acquired 
by agreement with a private individual to use his room free of charge for 
quarter sessions purposes was held not to have been transferred under this 
^rovirion {Montgoni^ekire County CouneU v. Pryee^Jonee (1892), 57 J. P« 

(r) Local Government Act, 1888 (51 Sc 52 Viet. e. 41), s. 64 (1). 

(t) Ibtd., s. 64 (3) ; see p. 369, poet, and title Maoistratss, 

(a) See p. 349^ oiOs. 
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county council must find the means of raising (h). Both the county 
council and the joint committee may issue regulations for managing 
the buildings so long as the regulations do not conflict (c). 

The county council must see that proper provision is made for a 
shire hall, county hall, or other building for holding the assizes or 
the grand or other sessions of the peace, and for lodgings for the 
judges attending lh3 assizes (d). 

The duty of the county council to effect repairs of the al)Ove- 
mentioned buildings does not relieve any persons or districts from 
liability by custom to repair and finish such buildings, and in such 
cases the money spent by the council in such repairs and mainten- 
ance is assessed and rated on such persons and districts, and not 
on the whole county (e). 

Sect. 9. — Meetings of Owners and Ratepayers under Public 
Health Acts, 

772. Meetings of owners (/) and ratepayers are sometimes, How 
though rarely, required to determine questions (/;). They are sum- •'“romoned 
nioned, on a requisition of twenty ratepayers and owners or twenty 
ratepayers or owners resident in the district or place (//), by the 
mayor or chairman of the urban district council, as the case may be, 
or, in rural districts, by the churchwardens or overseers, or, if none 
of these, by a person appointed by the Local Government Board (i). 

Notices of the meeting are advertised in the local newspapers and 
affixed to the principal doors of the churches and chapels ijk). 

The chairman is the person summoning the meeting, or, failing 
him, someone elected by the meeting (/). He puts the resolution (m), 


Sect. 8. 

The 

County. 

Duty to 
provide 
accommo- 
dation for 
assizes and 
sessions. 

Duty to 
re(>air same, 


(h) 'Re Somerset County Council (1889), C4 J. P. 182. 

(c) Ibid, 

id) See the County Buildings Act, 1826 (7 Geo. 4, o. 63), ss. 3 — 5, 8, 9 ; 
County Buildings Act, 1837 (7 Will. 4 & 1 Viet. o. 24), ss. 1 — 3 ; County 
Buildings Act, 1847 (10 &; 11 Viet. c. 28), s. 1; Judges* Lodgings Act, 
1839 (2 & 3 Viet. c. 69), s. 1 ; and as to assizes, see title Criminal Law 
AND Procedure, Vol. IX., p. 72. As to the assize courts etc. at Man- 
Chester, see Manchester Assize Courts Act, 1858 (21 & 22 Viet. c. xxiv.); 
Local Government Act, 1888 (51 & 52 Viet. o. 41), s. 47. 

(e) County Buildings Act, 1826 (7 Geo. 4, c. 63), s. 13. As to the 
transferred duties and liabilities with regard to bridges, see, generally, 
title IIiGiiWATS, Streets, and Bridges, Vol. XVI., pp. 184 — 189. 

(/) For definition, see Public Health Act, 1875 (38 & 39 Viet. c. 65), 
8. 4, and title Public Health and Local Administration ; compare 
titles Burial and Cremation, Vol. HI., p. 410; Highways, Streets, 
and Bridges, Vol. XVI., p. 113, note (a). 

(ff) E.g,, under the following sections of the Public Health Act, 1875 
(38 & 39 Viet. c. 56) : — s. 166 (provision of markets by urban authorities; 
see title Markets and Fairs); s. 216 (as to highway parishes in urban 
districts; see title Highways, Streets, and Bridges, Vol. XVI., p. 126); 
B. 272 (constitution of a local government district; see p. 334, ante) ; and 
under the Highway Rate Assessment and Expenditure Act, 1882 (45 56 
46 Viet. 0. 27), 8. 9. 

ih) PubUc Health Act, 1875 (38 & 39 Viet. c. 56). Sohed. III. (1). 

(t) Ibid,, Sched. III. (2). Security for parent of costs incurred ill 
relation to such meeting must be given {ibid,, oched. IIL (3) }• 

(k) Ibid., Sehed. III. (4). 

(l) Ibid,, Sehed. HI. (5). 

(m) Ibid,, Sdied. 111. (6). 
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Rbct. 9 and if the majority of the meeting consent he can adjoum the 
Meetings meeting from time to time («)• The declaration of the chairman, in 
of Owners the absence of proof to the contrary, is sufficient evidence of the 
and Bate- decision of the meeting (o). 

payers etc. ^ pon be demanded on the resolution by any owner or rate- 
Poli and payer. In this case the poll is taken by means of voting papers in 

Totisg. the prescribed form (p). The polling takes place under the same 

terms and conditions as formerly prevailed in the election of lo<^l 
boards (a). Owners and ratepayers are given a number of votes in 
proportion to their rating, the former being also able to vote in 
respect of their ownership and occupation of the same property, 
and either personally or by proxy (/>). Members of corporations or 
bodies of persons cannot vote individually as owners of the property 
of the corporation or body, but partners in a firm, consisting of not 
more than six persons, may vote as if the property were divided 
equally among them (c). Where there is no register of owners and 
proxies, an owner or proxy is entitled to a voting paper on making 
a proper claim (d). 

The person who has summoned the meeting is the returning 
officer (c), and he gives the necessary notice of the election. He may 
issue a list of voters, and has power to inspect and take copies of 
parish books and documents (/’). He secures the delivery of the 
voting papers at the addresses of the voters three days at least before 
the day appointed for their collection (<;). The only voting papers 
recognised are those which have been delivered and subsequently 
collected on the authority of the returning officer, but provision is 
made for failure to deliver or collect (/O. Having collected the 
voting papers he must forthwith determine the result, signing and 
certifying it and delivering it to the council to be deposited at its 
office, open to inspection (i). 

(n) Public Health Act, 1875 (38 & 39 Viet. c. 65), Sched. III. (5). 

( 0 ) Ibid,, Sched. III. (6). 

(p) Ibid,, Sched. IV., Form 0. 

(a) 26id., Sched. III. (6). The rules relating to the election of local 
boards are contained in Sched. II. (8)— -(17), (20), (21), (36)— (38), (44) — 
(49), (61) — (54), (661, (68), (69), subject to the modifications effected by 
Sched. III. (6). Sched. II. was repealed by the Local Government Act, 
1894 (56 & 57 Viet. c. 73), and it only exists to the extent stated for the 
purpose of such poUiog. 

(b) Public Health Act, 1876 (38 & 39 Viet. c. 66), ^hed. II. (12)— (14). 
As to the number of votes given in a district divided into wards, see 
ibid., Sched. II. (8), (9), As to the special definitions of owner ** and 
•‘ratepayer” for these purposes, see ibid,, Sched. II. (10), (11), respec- 
tively. As to the proxies to be used, see ibid,, Sched. 11. (16), Sched. 
IV., Form M. As to a claim to be restored as an owner or proxy, see 
ibid,, Sohed. II. (20), (21), Sched. IV., Form L. 

(e) Ibid,, Sched. II. (16), (17). 

(a) /bid., Sched. III. (6), adopting Sched. II. (20), (21). 

(€) Ibid., Sched. III. (6). 

(/) /bid., Sched. II. (36)— (38). 

(p) Ibid,, ^ed. II. (44), (45)-H47), relating to the filling np of the voting 
papm. Penalties may be inflicted on the returning officer for default in 
nia duties (ibid., Sohed. II. (68) ), and on persons guilty of offences in the 
•lection (ibid., ^hed. II. (69) ). 

(b) Ibid,, Sched. II. (48), (49). 

(1) Ibid,, Sched. II. (61), (63), (64). 
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When passed a copy of the resolution must be forwarded by Scot. 9. 
the summoning ofBcer to the Local Government Board, advertised Meetings 
in the local papers, and afiSxed to the churches and chapels (i). of Owners 
When the resolution results in the constitution of a local and Bate- 


government district the costs of the meeting and poll are payable P^U^^rs etc. 
out of the general district rates ; in urban districts the same costs publi^on 
are payable out of the fund or rate applicable to the general purposes of resoiatioo 
of the Public Health ActB(f). w*»en phmJ. 

Costi, 

Sect. 10. — Powers, Duties ami Liabilities oj the County CouneiU 
Sub-Sect. 1. -^Transfer red rowers. Duties and LiabUilies, 

(i.) In QeneraL 

773. Powers, duties and liabilities of an administrative character 
have been dr may be (rw) transferred by provisional order from 
certain Government departments and various authorities to the 
county council, and in some cases to joint committees of county 
councils (w). Enactments relating to transferred matters are to be 

ik) PubUc Health Act, 1876 (38 & 39 Viet. o. 66). Sohed. III. (7). 

(7) Ibid,, Sched. III. (8). 

(m) See Local Government Act. 1888 (61 & 62 Viet. c. 41), s. 10. The 
provisional order must be confirmed by Act of Parliament (ibid.). 

(n) As to the determination of questions arising as to the extent of any 
transfer, see ibid., s, 29 ; R. S. C., 10th Aucust, 1892 (Yearly Practice of the 
Supreme Court, 1912, ]^. 930, 931), and the following cases: — Ee Local 
Oovemment Aei, 1888, Ex parte Staffordshire Quarter Sessions {Chairman) 

(1889), 64 J. P. 72 (as to rates levied in a stipendiary district) ; Ee Somerset 
County Council (1889), 64 J. P. 182 (difference between county council 
and standing joint committee as to the maintenance of buildings for 
assizes and sessions) ; Ee West Siding County Council (1890), 64 J. P. 633 
(as to the liability to make local grants for a period before let April, 1889) ; 

Ee Staffordshire and Derbyshire County Councils (1890), 64 J. P. 666 (as 
to liability under a local Act to repair a bridge in two counties) ; Ee Salop 
County Council (1891) 66 J. P. 213 (as to liability under agreements to 
share the expense of a county lunatic asylum) ; Ee W arminster Local Board 
and Wilts County Council (1890), 26 Q. B. D. 460 (as to maintenance of 
main roads) ; Ee Local Government Act, 1888, Ex parte Leicestershire 
County Council and County of Leicester Standing Joint Committee, [1891] 

1 Q. B. 63 (as to the division of a county into police districts) ; Ex parte 
Kent County Council and Dover Council, Ex parte Kent County 
Council and Sandwich Council, [1891] 1 Q. B. 389 (as to expenses 
of quarter and borough sessions) ; Montgomeryshire County Council v. 

Pryce- Jones (1892), 67 J. P. 308, C. A. (as to transfer ot agreement for use 
of private room for sessions); Marlborough Town Council v. Wilts County 
Council (1894), 68 J. P. 213 (as to maintenance of main roads) ; Cornwall 
County Council v. Truro Town Council (1894), 68 J. P. 299 (as to liability 
for salary of borough justices* clerk) ; Ee Norfolk County Council v. 

Bitterinq (Highway Surveyor) 06^4), 68 J. P. 497 (as to nght to take 
gravel trom a pit for repairs of main road) ; Ee Bedfordshire County 
Council and Beaford Urban Sanitary Authority, [1894] 2 Q. B. 786 (as to 
main roads when urban authority elects to maintain them); m Uere^ 
for^hire County Council and Leominster Borough Town Council, and Ee 
Local Oovemment Act, 1888, [1896] 1 Q. B. 43 (as to fees payable to 
justices* clerk in a borough having a separate commission of the peace 
and less than 10,(K)0 inhabitants) ; Ee Cardigan County OaanciZ (1890), 

54 J. P. 468 : Ex parte Kent County Council and Dover CouncU, Ex jwts 
Kent County OounoU and Sandwieh Council, ^ B. 

TMford Corporation v. Norfolk County Counm, [1898] 2 Q. B. 468, C. A* 



county fund (b) ; prepares and revises the basis or standard for the 
Finance. county rate (c) ; exercises the powers of borrowing (d) ; passes the 
accounts of and discharges the county treasurer (6); fixes the tables 
of fees to be taken by and the costs to be allowed to inspectors, 
analysts, and other county officers other than the clerk of the peace 
and the clerks to the justices (/) ; determines and pays the salaries of 
all officers whose remuneration is payable out of the county rates 
other than the clerk of the peace and the clerks to the justices (/;) ; 
provides for and pays the salary of the county coroner and determines 
the fees, allowances and disbursements to be paid by ljim(//); 
provides and pays compensation for damage done by riots (/) ; 
provides for the expenses incurred in the execution of the Acta 
under which the county council is the authority in place of the 

(0) 61 & 62 Viet. 0 . 41, 8. 78. A county council cannot perform any 
judicial buBiness (ibid.). No transfer affects the jurisdiction of quarter 
sessions and justices as to rating appeals (ibid,, s. 8) ; see titles Magis- 
TRAT£8, p. 638, post ; Kates and Eating. 

(р) The transfer is subject to existing powers, duties, and liabilities 
(Local Government Act, 1888 (51 & 52 Viet. o. 41), s. 28 (1). 

(q') See p. 359, ante. 

(r) As to management of the police, see title Police. 

(«) See title Rates and Rating. 

(t) See p. 358, ante. 

(a) hocki Government Act, 1888 (51 & 62 Viet. o. 41), s. S (i.); see 
p. 362, ante. 

(b) See p. 358, post. 

(с) Local Government Act, 1888 (51 & 62 Viet. c. 41), s. 3 (i.). These 
provisions are not applicable to county boroughs (ibid., s. 34 (3) ). As to 
the basis or standard for the county rate, see p. 359, ante. 

(d) Local Government Act, 1888 (51 & 62 Viet. c. 41), s. 3 (ii.) ; see 
p. 361, ante. 

(e) Local Government Act, 1888 (51 & 62 Viet. c. 41), s. 3 (iii.); see 
p. 346, ante. 

(/) Local Government Act, 1888 (61 & 62 Viet. c. 41). s. 3 (ix.). 
As to county officers generally, see p. 342, ante ; and as to the clerk of 
the peace, boo p. 343, ante ; and as to justices* clerks, see title Magistrates, 
pp. 611 etseq.,post. The county council does not determine, although 
it pays, the salaries of these clerks. The provisions as to county offloora 
do not apply to county boroughs (Local Government Act, 1888 (51 6e 62 Viet, 
e. 41), s. 34(3)). 

(a) Ibid., 8. 3 (x.) ; see note (/), supra. 

(k) Local Government Act, 1888 (51 6c 62 Viot. c. 41), s. 3 (xi.). 
This provision does not apply to county boroughs (ibid., s. 34 (3) ). See 
also title Coroners, Vol. Vlll., p. 222 ; and see especially ibid., pp. 217, 
218; and, as to apeoiai divisions of counties, ibid., pp. 214—221. 

(1) Local Government Act, 1888 (51 6c 52 Viot. c. 41), s. 3 (xii). The 

liability tl\us transferred is imposed by the Riot (Damaires) AcL 1886 
|40 dc 60 Viet. 0. 38>. ^ 
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qaarlier sessions (k) ; and provides and pays the costs of matters in Sect. lo. 
connection with the registration of parliamentary voters (f). Powers etc. 

In matters relating to county property and institutions the of the 
county council, as successor to the quarter sessions, deals with shire County 
halls and the other property already specified (?u) ; the provision Council, 
and maintenance of asylums for pauper lunatics (n) ; county bridges Property and 
and their approaches (o). iusuiutiom. 

In connection with officers, the county council appoints and omccra. 
removes the county treasurer (p), the county surveyor (g), the public 
analysts (r), any officer under the Explosives Act, 1876 («), and any 
officer whose remuneration is paid out of the county rate other 
than the clerk of the peace and the clerks to the justices (0, or the 
coroner (m). 

The county council also exercises certain powers of dividing the Division of 
county into coroners’ districts (a), and polling districts (i), and of 
appointing places of election and revision courts (c). 

In matters of licensing, the transferred powers of the justices are Licensing. 
those of licensing, under any general Act, places for music and 
dancing, and of granting certain racecourse licences (d). 

The county council also exercises the i^owers and performs the Misceiia. 

_________ ucous. 


(k) See the text, infra. 

(/) See title Elections, Vol. XII., p. 246. 

(m) Local Government Act, 1888 (61 & 62 Viet. c. 41), s. 3 (iv.); see 
further, p. 364, ante, and also as to the obligation to make provision for the 
accommodation of the quarter sessions and justices, see p. 364, ante. As to 
reformatory and industrial schools, see title Education, Vol. XII., pp. 78, 
79. 

(n) Local Government Act, 1888 (61 & 62 Viet. c. 41), s. 3 (vi.); see 
title Lunatics and Persons of Unsound Mind, pp. 479 et eeq.y post. Any 
asylum provided in whole or in part at the cost of a county is included 
in the expression ** county lunatic asylum ” (Local Government Act, 1888 
(61 & 62 Viet. c. 41), s. 86 (6) ). 

(o) Ibid., 6 . 3 (viii.) ; see title Highways, Streets, and Bridges, 
Vol. XVI., pp. 184—189. 

(p) See p. 344, ante. This provision is not applicable to county boroughs 
(Local Government Act, 1888 (61 & 62 Viet. c. 41), s. 34 (3) ). 

(g) See p. 346, ante. 

(r) See p. 347, ante. 

(«) 38 & 39 Viet. c. 17. The reference here is to the powers of the 
justices in quarter sessions under ibid., s. 75 ; see, further, title Explosives, 
Vol. XIV., pp. 390, 391. 

(t) Local Government Act, 1888 (61 & 62 Viet. c. 41), s. 3 (x.); see 
note (/), p. 368, ante. As to the clerk of the peace, see p. 343, ante, and as 
to clerks to the justices, see title Magistrates, pp. 611 et eeg., post. 

(u) See title Coroners, Vol. VIII., pp. 216, 234. 

(a) Local Government Act, 1888 (61 & 62 Viet, c. 41), s. 3 (xi.). Tbis 
M not applicable to county boroughs (ibid., s. 34 (3 )) ; see, further, title 
Coroners, Vol. VIII., p. 214. 

(b) As to electoral divisions and polling districts, see the Polling 
Districts (County Ckiuncils) Act, 1908 (8 Edw. 7, c. 13), s. 2. 

(e) lA>cal Government Act, 1888 (61 & 62 Viet. c. 41), s. 3 (xii.) ; and see 
title Elections, Vol. XII., pp. 262, 308. 

(d) Local Government Act, 1888 (61 & 52 Viet. o. 41), s. 3(v.); see, 
further, title Theatres and Other Places op Entertainment. 

The reference to racecourses is conhned to the Racecourses Licensing 
Act, 1879 (42 & 43 Viet. c. 18), which affects only a radius of ten miles 
from Charing Cross ; see, further, title Gaming and Wagering, Vol. XV., 
pp. 286, 287. 
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Local Govbbnment. 

duties formerly vested in or imposed upon the quarter sessions as 
county authority under the Highways and Locomotives (Amend- 
ment) Act, 1878 {e ) ; as local authority under the Acts relating to 
contagious diseases of animals (/), destructive insects (9), fish con- 
servancy (fe), wild birds (i), weights and measures (fc), p[as meters (Z), 
and stamps (?n) ; also matters arising out of the Biot (Damages) 
Act, 1886 (n) ; the registration of the rules of scientific societies (0), 
the registration of charitable gifts (p), the certifying and recording 
of places of religious worship ((;), the confirmation and record of the 
rules of loan societies (r). 

776 . Other powers which were formerly exercised only by the 
quarter sessions have been transferred to the jurisdiction of a stand- 
ing joint committee repesentative of the county council and the 
justices of quarter sessions. 

Such powers are those relating to the control of the county 
police («), the appointment and removal of the clerk of the peace (f), 
the fixing of the salaries of the justices* clerks of petty sessional 


(e) 41 & 42 Viet. 0 . 77 ; see title Hioiiwats, Steebts, and Bridges, 
Vol. XVI.. pp. 14, 99, note (t). 

(/) Local Covemmont Act, 1888 (51 & 52 Viet. c. 41), s. 3 (xiii.); see 
title Animals, Vol. I., pp. 429 et seq. 

ig) Local Government Act, 1888 (51 & 52 Viet. 0 . 41), s. 3 (xiii.); see 
title Agriculture, Vol. I., p. 281. 

{h) Local Government Act, 1888 (51 h 52 Viet. c. 41), s. 3 (xiii.); 
see title Fisheries, Vol. XIV., pp. 622 et eeq. 

{%) Local Government Act, 1888 (51 & 52 Viet. 0 . 41), s. 3 (xiii.) ; see 
title Animals, Vol. 1., pp. 405 et eeq. 

{k) Local Government Act, 1888 (51 & 52 Viet. c. 41), s. 3 (xiii.) ; see 
title Weights and Measures. 

(l) Local Government Act, 1888 (51 & 52 Viet. o. 41), s. 3 (xiii.). This 
provision does not extend to county boroughs (ibid., s. 34 (3) ) ; see title 
Gas, Vol. XV., p. 344. 

(m) Local Government Act, 1888 (51 & 52 Viet. c. 41), s. 3 (xiii.). The 
reference to stamps is to the Local Stamp Act, 1869 (32 & 33 Viet. 0 . 49), 
which enabled the justices in quarter sessions to .order that all fees and 
penalties payable to the treasurer should be paid and received by stamps 
when the dorks of petty and special sessions and justices within the county 
were paid by salary. Questions aiising as to the application of the Act 
are among the matters to be referred to and determined by the standing 
joint committee. 

(n) 49 & 50 Viet. c. 38 ; Local Government Act, 1888 (51 & 52 Viet 
c. 41), 8. 3 (xiv.). 

( 0 ) Under the Scientific Societies Act, 1843 (6 & 7 Viet. c. 36) ; see 
title Literary and Scientific Institutions, p. 207, ante, 
ip) Under the Charitable Donations Kegistration Act, 1812 (52 Geo. 3, 
o. 102) ; see title Charities. Vol. IV., p. 244. 

{q) Under the Places of Relidous Worship Act, 1812 (52 Geo. 3, 0 . 155), 
s. 2; see title Ecclesiastical Law, Vol. XI., p. 817. 

(r) Loan Societies Act, 1840 (3 & 4 Viot. c. 110), s. 4 ; see Local Govern- 
ment Act, 1888 (51 & 52 Viet. c. 41), s. 3 (xv.); and see title Xx)ak 
Societies, p. 219, ante. 

(«) Loed Government Act, 1888 (51 5s 52 Viot. o. 41), ss. 9, 30 ; and 
see title Police. This includes the control over the division of the 
county into police districts (Ex parte Leieeeterehire Oauntp OowncU and 
Ooun& of Loieeeter Standing Joint Committee, [1891] 1 Q. B. 53). 

(<) Local Govenunent Act, 1888 (51 tk 52 Viot. c. 41), s. 83, and p. 343, 
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divisions in the county (a) ; to joint officers ; to matters required Sect. lo. 
to bo determined jointly by the quarter sessions and the county Powers etc, 
council (&); to any matters arising with respect or incidental of the 
to the above-mentioned police, clerks or joint officers, or joint County 

matters ; to the provision of accommodation for the quarter sessions Council, 

or justices out of session, or to the use by them or the police or 
clerks of any buildings, rooms or premises (c) ; or to the applica- 
tion of the Local Stamp Act, 1869 (d), to any sums received by 
clerks to justices (c); or to any matters required to be determined 
jointly by the quarter sessions and the county council (/). 

776. Beyond the administrative powers and business of the Powers etc. 
quarter sessions the county council takes by transfer from the transferred 
justices of the county out of session the powers in respect of the 
licensing of places for stage plays and their powers and duties 

in respect of the execution as local authority of the statute relating 
to explosives (/<)• 

777. The duties and liabilities of the inhabitants of the county Transfer 
are now the duties and liabilities of the county council (i), but such duties uf 
transfer does not create any new liabilities ; and any common law 

or statutory restrictions on the duties and liabilities formerly exist- 
ing in the case of the inhabitants of the county continue in the 
hands of the county council (A:). 

778. The powers, duties and liabilities of the quarter sessions or Exercise of 
justices, which, in the case of the county, are transferred to the t^s^erred 
county council, are also transferred to the council of a county £^rough«! 
borough, in so far as that council was not already possessed of and county 

boroughs. 


(a) Local Govemmeot Act, 1888 (51 & 52 Viet. c. 41), bs. 30, 84 (2) ; 
and see title Magistrates, pp. %\l et seq., post This applies to the clerks 
of county petty sessional divisions {Cornwall County Council y. Truro Town 
Council (1^94), 58 J. P. 299), but not to the clerks to the borough justices 
{Thetford Corporation v. Norfolk County Council, [1898] 2 Q. B. 468, C. A., 
overniling Ex varte Kent County Council and Dover Council, Ex parte Kent 
County Council and Sandwich Council, [1891] 1 Q. B. 389, and Re IJereford- 
shire County Council and Leominster Borough Town Council, and Re Loral 
Government Act, 1888, [1895] 1 Q. B. 43). 

(5) Local Government Act, 1888 (51 & 52 Viet. c. 41), s. 30 (1). 

(c) Ibid,, B. 30 (1), (3). The joint committee have complete control 
over and can direct the expenditure of the funds, which the county 
council is under obligation to raise {Re Somerset County Council (1889), 
64 J. P. 182). 

(d) *82 3c 33 Viet. c. 49; see note (m), p. 370, ante, 

(a) See title Magistrates, p. 613, post. 

if) Local Government Act, 1888 (51 & 52 Viet. c. 41), s. 30 (3). 
iq) See title Theatres and Other Places of Entertainment. 

(a) Local Government Act, 1888 (61 3c 62 Viet. c. 41), s. 7; see 
Explosives Act, 1675 (38 3c 39 Viet. c. 17), and title Explosives, 
Vot XIV., p. 860. As to the transfer of powers from borough councils 
and borough justices, see the text, infra. 

(i) Lociu Government Act, 1888 (61 3c 62 Viet. o. 41), s. 79 (2). 

(A) Compare Salford Corporation v. Lancashire County Council (1890), 
25 Q. B. b. 384, C. A., and consider, for example, the liabilities for 
non-repair of oounty bridges which are t he s ame as formerly ; see title 
Biohwats, Streets, and Bridges, Vol. XVI., p. 188. 
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StCT.lO. t\iem (t), whetW they were formerly vested in or attached to the 
towers etc. court oi quarter sessions or justices of the borough or of the 
of the county in which the borough is situate (?«)• But the provisions of 

County transfer relating to county oflScers, the standing joint committee, 

Council, coroners, gas meters, and rates, and the basis or standard for the 
county rate, have no application to county boroughs («), nor has 
tlift council of the borough transferred to it any of the powers 

in relation to the division of the county into polling districts 

for parliamentary elections, the appointment of places of elec- 
tion for the comity, the reA'ision courts, and the costs of matters 
to be done for the registration of parliamentary voters for the 
county (o). 

In odinr 779. The position of other boroughs depends upon whether they 

boioiigim. are quarter sessions boroughs, and if so, whether they had in 1881 a 
population of 10,000 or less, or whether they have been constituted 
quarter sessions boroughs since 1888, or whether they are boroughs 
with a separate commission of the peace (p). 


In larpor 
tjiiarif'r 

boroiigh!<i. 


In smaller 
quarter 
fieftsions 
buruughft. 


780. In quarter sessions boroughs, not being county boroughs, 
having in 1881 a population of 10,000 and upwards, the council of 
the borough retains, as formerly, its powers as local authority under 
any Acts (</). Subject thereto and to certain provisions as to con- 
tributions (r) and liighways (.*?), such liorouglis form part of the 
county for administrative purposes (/). 

In boroughs wliicb have a separate court of quarter sessions and 
a population according to the census of 1881 of less than 10,000, the 
county council has, by transfer, the powers, duties and liabilities 
formerly possessed by the borough council and the borough justices 
relating to the provision and maintenance etc. of asylums for 
pauper lunatics (a), and the former powers, duties, and liabilities 
of the lK)rough council as regards coroners (b), and the appointment 
of analysts under the Acts relating to the sale of food and drugs (c) ; 


(l) As to 'what are county boroughs, see p. 300, ante. 

(m) Local Government Act, 1888 (51 & 52 Viet. c. 41), 8. 34 (1) (c). 

(n) Ibid., 8. 34 (3). These matters have either no application to such 
boroughs, e.ff., county rates, or are provided for by other statutes, e.g.,the 
borough oflicers are regulated by the Municipal Corporations Act, 1882 
(45 ^ 46 Viet. c. 60), see p. 300, ante : the purposes of the standing joint 
committee are met by the council or watch committee, see pp. 302, 321, 
tfu/c .* fis to coroners, see title Coroners, Vol. VIII., pp. 218, 225 ,* as to gas 
meters, see title Gas, Vol. XV., p. 344. 

(r>) Local Government Act, 1888 (51 & 52 Viet. c. 41), s. 34 (6). As to 
the power of the borough council to divide the borough into polling districts 
for its own elections, see title Elections, Vol. XII., p. 308. 

(p) See p. 301, ante. As to the effect of a subsequent grant of quarter 
sessions to a borough, see p. 373, post. 

{q) Local Government Act, 1888 (51 &: 52 Viet. o. 41), s. 35 (1); and see 
also pp. 301, 348, 365, ante, 

(r) See p. 373, port. 

(«) See Loc,U Government Act, 1888 (51 & 52 Viet. c. 41), and title 
Diqhwats, Sticeets, and Bridges, Vol. XVI., p. 14. 

(() Local Government Act, 1888 (51 & 52 Viet. o. 41), s. 35 (1). 

(n) See title Lunatics and Persons of Unsound Mind, pp. 479 eteeq,^ 
port. 

(h) See title Coroners, Vol, VIII., p. 225. 

(e) See title Food and Drugs, Vol. XV., pp. S— 8. 
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under the Acts relating to reformatory and industrial schools (d), 
fish conservancy W, explosives (/), and under the Highways and 
Locomotives (Amendment) Act, 1878 (ff). For the above, and all 
other administrative purposes of the county council, the area of the 
borough is included in the county and is subject to the authority ol 
the county council (A), and its parishes are liable to be assessed to 
all county contributions (i). A transfer under the above provision 
includes the transfer of any agreement relating to the above matters 
which such a borough may have entered into with other authorities, 
and subject to the terms and conditions thereof (A). 

Boroughs, whether with or without a separate court of quarter 
sessions, which by the census of 1881 had a population less than 
10, 800, form part of the county for all matters relating to the police 
force (1), the appointment of analysts under the Acts relating to the 
sale of food and drugs (m), the execution of the Destructive Insects 
Act, 1877 (/Of gas meters (o), weights and measures (p), and the 
execution of the Acts relating to explosives (q) ; but the borough 
council retains the powders of making regulations in respect of 
dairies and milkshops (r). 


SECT. 10. 

Powers etc. 
of the 
County 
Council, 


In smaller 

boroughs 

generally. 


781 . The area of a borough, other than a county borough, which quarter 
has been granted a court of quarter sessions since the 18th August, bwdughs 
1888, is subject to the authority of the county council, and its createsi sine* 
parishes are assessed to county contributions as they were before such 
grant; and the mayor, aldermen and burgesses, or borough council, 
take no further power, duties, or liabilities by the grant than are 
necessary for establishing and maintaining the court so granted (s). 


(d) See title Education, Vol. XII., p. 73. 

(«) See title Fisheries, Vol. XIV., p. 601. 

(/) See title Explosives, Vol. XIV., p. 360. 

ig) 41 & 42 Viet. c. 77; Local Government Act, 1888 (51 & 52 Viet, 
c. 41), 8. 38 (1), (2) ; see, further, title Highways, Streets, and Bridges, 
Vol. XVL. pp. 14, 26, 117. 

(h) And the county coroners (Local Government Act, 1888 (51 & 52 
Viet. c. 41), 8. 38 (5) ) ; see title Coroners, Vol. VIII., p. 225. 

(t) Local Government Act, 1888 (51 & 52 Viet. c. 41), 8. 38 (5); see, 
further, as to the Onancial relations, p. 356, ante, 

(A) He Salop County Council (1891), 56 J. P. 213. in which case an 
agreement had been made by three quarter sessions boroughs of less than 
10,000 inhabitants with two counties and a borough in one of them to share 
the expenses of a county lunatic asylum. 

(0 See title Police. 

(m) See title Food and Drugs, Vol. XV., p. 68. 

(n) 40 & 41 Viet. c. 68 ; and see title Agriculture, Vol. I., p. 280. 

(o) See title Gas, Vol. XV., p. 344. 

(p) See title Weights and Measures. 

iq) Local Government Act, 1888 (51 & 52 Viet. o. 41), s. 39 (1), (3); sea 
title Explosives, Vol. XIV., p. 360. 

(r) Local Government Act, 1888 (51 & 62 Viet. o. 41), s. 30 (2). The 
regulations are made under the Contagious Diseases (Animals) Act, 1878 
(41 & 42 Viet. 0. 74), 8. 34, as amended by the Contagious Diseases 
(Animals) Act, 1886 (49 & 60 Viet. o. 32), s. 9. In all other respeoU 
these Acts were repealed by the Diseases of Animals Act, 1894 (67 & 68 
Viet. c. 67), Schea. V., and under ibid,, s. 3, the counfy council is the 
local authority in boroughs to which the Local Government Act, 1888 
(51 h 62 Viet. c. 41), s. 39, refers; see, further, title Animals, Vol. I,, 
pp. 429 ei $eq, 

(•) Local Goyemment Act, 1888 (61 k, 52 Viet. o. 41), s. 37. 
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Local Qovesirjasf. 

ISS. In a borough, whether a quarter sagsions borough or hot 
having a separate commission of the peace, and not lining a count 
borough, all the powers, duties and liabilities of the court of quarter 
sessions or justices of the borough, which, in the case of the counties 
are transferred to the county council, are exercised within the’ 
borough by the county council, with the exception of those relating 
to panper lunatics. These are reserved for the borough council 
unless the borough is one of the smaller quarter sessions boroughs (t), 
in which case the county coimcil exercises these powers also (a). 

Sub-Sect. 2 . — Cimferred PcwerB, DutitB, and LiahUitiu. 

783 . County coancils may make representations to the Local 
Oovernment Board as to the boundaries of a county or borough, 
the union of county boroughs and counties, the union of counties 
or boroughs or the division of a county, the constitution of county 
boroughs, the alteration of county electoral divisions or of the 
number of county councillors and electoral divisions, or the 
alteration of areas of tocal government partly situate in the 
county (6). 

County councils have the same powers of promoting and opposing 
bills in Parliament and of prosecuting or defending any legal 
proceedings necessary for the promotion or protection of the 
interests of the inhabitants of the county as are possessed by 
borough councils (c), except that in the case of the county council 
the consent of owners and ratepayers is not necessary (d). 

For the purpose of consultation as to their interests in common 
with other county councils and for the discussion of matters of 
local government, county councils are authorised to make contribu- 
tions to an association formed for these purposes (e). 

County councils may advance money to persons or bodies of 
persons, whether corporate or unincorporate, to aid in the emigration 
or colonisation of inhabitants of the county, with a guarantee for 
repayment of such advances from any local authority in the county, 
or the Government of any colony (/). 

784 . County councils have power to hold local inquiries (^) as to 

(0 See p. 372, a/aU, 

<a) Local Govemmeiit Act, 1888 (51 & 52 Viet. e. 41), s. 36. 

(6) Ibid., 8. 54 ; see the Polling Arrangements (Parliamentary Boroughs) 
Act, 1908 (8 £dw. 7, o. 14), s. 2. 

(c) Under the Borough Funds Act, 1872 (35 & 36 Viet. o. 91) (see p. 380, 
po«i), and the Railway and Canal Traffic (Provisional Orders) Amendment 
Act, 1891 (54 6e 55 Viet. o. 12), s. 1. 

(d) Local Government Act, 1888 (51 & 52 Viet. o. 41), s. 16, extended 
to the promotion of Bills by the (jounty Councils (Bills in Parliament) 
Act, 1903 (3 £dw. 7, o. 9), s. 1(1), (5), which also deals with expenses 
and appeals {ibid,, s. 1 (2), (3) ) ; and see, generally, title Parliament. 

{€) See County Councils Association Expenses Act, 1890 (53 & 54 Viot, 
e. 3), s. 1. 

(/) Local Government Act, 1888 (51 5 e 52 Viet. c. 41), s. 69 (1) (d). 

ig) The county council cannot charge on the parish or district the 
remuneration of a barrister appointed by the county council to hold the 
inquiry {Middluex County Oounoil v. Kingsbury Urban Council, [1909] 

1 K. B. 554, C. A.). As to the ^wer of county councils to contribute to 
the excuses of inquiries by the Charity C]lommissioners, see title Coabix^ 
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the advisabilify of altering local government areas in their smt. lo. 
districts (h) ; as to the establishment of isolation hosiiitals (i) ; as to Powers etc. 
the compulsory acquisition of land by a parish council (fc). of the 

Other powers and duties are conferred or imposed upon county 
councils by a large number of statutes {1). Co^. 

SuB-SlCT. 3. — P(wer to compel Performance of Duties hy other CounciU. 

786 . Upon receiving a complaint from a parish council (/??) that As to 
the district council has neglected its duties under the Public sewere, water, 
Health Acts (n) in respect of providing the parish with sewers or of 
maintaining sewers, or of supplying the parish with water, or in 
respect of maintaining and repairing highways, the county council 
may, after inquiry, either resolve that the duties and powers of the 
district council for the purpose of the matter complained of shall 
be transferred to the county council, or may make such an order 
as is mentioned in the Public Health Act, 1875 (o), s. 299, and may 
appoint a person to perform the duty mentioned in the order (p). 

A copy of every report which is required by the regulations of procodarc. 
the Local Government Board to be sent to the Board by the 
medical officers of urban and rural district councils is also required 
to be sent to the council of the county within which such district 
lies {q\ and if it appears from such report that the Public Health 
Act, 1875 (r), has not been properly put in force within any district, 
and that some matter of public health in the district requires 
remedy, the county council may represent the case to the Local 
Government Board (a). 

788 . On the complaint by the parish council, or in some cases as to 
the parish meeting, as to the failure of the district council, in liKiiuof^y 
certain cases, to protect public rights of way, or roadside wastes, 

{h) See Local Government Act, 1894 (56 & 57 Viet. c. 73), s. 72. 

(i) Isolation Hospitals Act, 1893 (56 & 57 Viet. c. 68), ss. 6, 7 ; see title 
Public Health and Local Administeation. 

(k) Local Government Act, 1894 (56 & 57 Viet. o. 73), s. 9; see title 
COMPDLSOKY PUECHASB OF LaND AND COMPENSATION, Vol. VI., pp. 9, 167 
et seq . . 

(l) See titles referred to in the list of cross references at pp. 233 — 236, 
ante. As to powers to compel performance of duties by other councils, see 
the text, in/ra. * 

(m) Seie p. 249, a/nte. As to the right of the parish meeting to make 
the complaint, see p. 259, ante. 

(n) See, generally, title Public Health and Local Administration. 

(o) 38 & 39 Viet. o. 55, s. 299 ; and see titles Highways, Streets, 

AND Bridges, Vol. XVI., pp. 150, 151 : Public Health and Local 
Administration ; Sewers and Drains ; Water Supply ; and, os to notice 
of the resolution, see note (c), p. 376, post. 

ip) Local Government Act. 1894 (56 & 57 Viet. c. 73), s. 16 (1), (2). 

When the order is made the Public Health Act, 1875 (38 & 39 Viet. o. 55), 
ss. 299 — 302, apply (Loc£d Government Act, 1894 (56 & 57 Viet. c. 73), 
i. 16(2)). 

(g) Ihid.t s. 19 (1). As to the consequences of not sending such copy, 
see note (m), p. 277, ante. 

(r) 38 & 39 Viot. c. 65, 

(o) Local Government Act, 1888 (61 & 62 Viet. c. 41), s. 19 (2). The 
Boa^ may hold a local inquiry (tfrid,, s. 87 (1)). As to this, see title 
Public i^wayth and Local Administration. 
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the oonn^ council may transfer to itself the powers and duties of 
t^ district council {b). 

787. If the rural district is in two or more counties the com* 
plaint is made by the parish council to the county council iu 
whose district the parish is situate. When the subject-matter 
afTects more than one county the complaint is referred to a joint 
committee of their councils; and if any members of the joint 
committee are not appointed, those who have been appointed are ta 
act. Questions relating to the constitution of joint committees arc 
settled by the Local Government Board (c), 

788. The county council has power to compel rural district 
councils in its area to perform their duties in respect of the 
bousing of the working classes. In the case of unhealthy or 
obstructive buildings against which a rural district council has 
failed to proceed by making and enforcing a closing or demolition 
order the council of the county in which such district lies may give 
written notice to the district council that such proceedings ouglit to 
be adopted. In the event of continued failure of the district council, 
the county council may, by resolution, declare the district 
council to be in default, and thereupon the powers of the district 
council in such matter, except the power of making a scheme of 
reconstruction, are vested in the county council, but at the expense 
of the defaulting district council (d). 

Similarly, where a rural district council has failed in a proper 
case to make provision for the housing of the working classes, the 
county council, upon complaint by a parish council or parish 
meeting, or by four inhabitant householders of the rural district, and 
after holding a local inquiry, may resolve that the powers of the rural 
district council in respect of which it is in default be transferred 
to them (c). 

(6) See the Local Government Act, 1894 (56 & 57 Viet. b. 73), s. 26 (4). 
As to the right of the parish meeting to make complaint, see pp. 240, 259, 
ante. 

(e) Local Government Act, 1804 (56 & 57 Viot. o. 73), b. 63(2); and see title 
HiGiiwAys. Streets, and Bridges, Vol. XVI., pp. 29, 30, 150, 151, 162, 
163. In the above cases of the powers of the district council being trans- 
ferred by resolution to the county council (see p. 375, ante), notice of 
the resolution must be sent forthwith to the district council and the Local 
Government Board. The expenses incurred by the county council are a 
debt from the district council, payable as part of its expenses in the execu- 
tion of the Public Health Acts, and they may be raised in like manner. 
Tlio county council may borrow for the purposes in exactly the same way 
as the district council might have done (see p. 337, ante), and may charge 
the fund or rate with the payment of principal and interest of the loan, 
and the loan with interest must be paid, and the charge has the same 
effect, as if the loan were lawfully raised and charged on the fund or rate 
by the district council (see p. 337, ante). Separate accounts must be kept 
by the county council. The county council may by order vest all or any 
of itls powers, duties, property, debts and liabihties in relation to any of 
the transfer!^ powers in the district council (Local Government Act, 1894 
(56&67 Viot. 0 . 73), 8.63 (1)). 

id) Housing of the Working Classes Act, 1890 (53 Ae 54 Viet. c. 70), 
t. 45 (2) ; see title Public Health and Local Administration. 

(s) Housing, Town Planning, etc. Act, 1909 (9 £dw. 7, c* 44), s. 12. 
la such case the Local Goverumeat Act, 1894 (56 Ac 57 Viet. a. 73), t. 63» 
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As an alternative to the above courses the county council may 
represent the matter by way of complaint to the Local Government 
Board, and the Board may, amongst other remedial measures, order 
the county council to execute the necessary works or things (/). 

Sub-Sect. 4 . — Fcwers of County ConnciU to adjust Local Qovernment Areas 
over County Districts and Parishes, 


Sect. 10. 
Powers etc. 
of the 
County 
Council. 


789 . The county council has power to make the following powers ow 
alterations in respect of a county district, i.e., the district of an county 
urban or rural council, not being a borough (g), or in respect of a diatricuand 
parish {h), namely: the alteration or definition of the houiulary; the P*^*'*®^**** 
division o! districts or parishes ; the union of districts or parishes 
with others ; the transfer of part of a parish to another ; the con- 
version of a rural district, or part, into an urban district : the con- 
version of an urban into a rural district ; the transfer of the whole, 
or part, of a district to another; the formation of new urban or 
rural districts (i) ; the division of an urban district into wards ; the 
alteration of the number or boundaries of wards; tlie alteration of 
the number of members of a district council; and the apportionment 
of the members among the wards. 

If the areas are situate in two or more counties, or their alteration joint 
will affect the boundaries of a poor law union situate in two or more comuuitte««. 
counties, the powers are exercised by a joint committee of the 
county councils interested {k). 


applies, as to which see title Public Health and Local Adminis- 
tration. 

(/) Housing, Town Planning, etc. Act, 1909 (9 Edw. 7, o. 44), 
®. 10(1), (3). 

(a) Local Government Act, 1888 (51 & 52 Yict. c. 41), s. 100. 

(a) This power does not in any way affect the powers of the Local 
Government Board in respect of the union, division, or alteration of 
parishes (ibid.^ s. 57 (7) ; seep. 238, ante). But in practice it supersedes, if 
it does not destroy, the power conferred by the Public Health Act, 1875 
(38 dc 39 Viet. c. 66), ss. 270 — 276, upon the Local Government Board 
of altering the area of local government districts. As to further powers 
with regard to parishes, see p. 379, post. As to the adjustment of pro- 
perty, mcome, debts, liabilities and expenses which are affected by 
any such order of a county council, see the Local Government Act, 1894 
(56 dc 67 Viet. o. 73), s. 68; as to local inquiries by a county council, 
see p. 374, ante, 

(t) An urban district thus created has the same position as if created 
under the Public Health Act, 1875 (38 & 39 Viet. c. 56) (R, v. Barnes, 
Ex parte RatclW (1896), 13 T. L. R. 25) ; but the extension of a district 
by such an order does not give to the urban authority whose dis- 
trict is extended the power of supplying the extended portion with 
water, except under the conditions imposed by the Public Health Act, 
1875 (38 & 39 Viet. c. 55), s. 52, and it is doubtful whether the Local 
Government Board can in its order confer such a power upon the urban 
authority as would interfere with the rights of otner persons under the 
Public Health Act, 1875 (38 & 39 Viet. c. 55), s. 52 (Huddersfield 
Corporation v. BavenMorpe Urban Council, [1897] 2 Ch. 121, C. A.) ; and 
see title ^Vater Subplt. 

(k) Local Government Act, 1894 (56 & 57 Viet. o. 73), ss. 36, 42, As 
to procedure etc., see also Local Government Act, 1888 (51 6i 52 Viet, 
c. 41), ss. 57, 59, 60, 87 , Order of the Local Government Boards 
14th September, 1889. 
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SitB'SeoT. 5 . — Pmw of County Council to control Government of County 
Dutride, Rural Dietricie, and Unions* 

700. The county council may by order fix or alter the number 
of guardians or rural district councillors to be elected for each 
parish in its county, and for this purpose may exercise powers 
similar to those vested in the Local Government Board (f) 
of adding parishes to each other and dividing parishes into 
wards (w). 

The county council may also, in order to regulate the retirement of 
guardians or rural district councillors, in cases where they retire by 
thirds, and to secure that as nearly as possible one-third of such 
guardians and councillors shall retire in each year, direct in which 
year or years of each triennial period the guardians or councillors 
for each* parish, ward, or other area shall retire (n). 

If the poor law union is situated in more than one county, the 
above powers must be exercised by a joint committee of the county 
councils concerned (o). 

791. The county council may also direct the name which a rural 
district shall bear (p); may apply to the Local Government Board 
that urban powers shall be conferred on rural district councils (q); 
may assist in preserving rights of common (r) ; may take steps on 
the default of the rural district council in certain matters (s); and 
may make such orders as may be necessary for the proper con- 
stitution of the rural district council (t). 

The county council may also take steps for the proper constitu- 
tion of the urban district council (a). 


(l) Under the Poor Law Amendment Act, 1868 (31 & 32 Viet. o. 122), 
a. 6 ; and see title Poor Law. 

(m) Local Government Act, 1894 (56 & 67 Viet. c. 73), s. 60 (1). If 
guardians are elected under any local or personal Act for districts, by 
whatever name called, this and the other provisions of ibid., s. 60, 
apply to that district (ibid., s. 60 (4) ). 

(n) Ibid., s. 60 (2). See ^so the power of the county council to order 
simultaneous retirement of guardians and rural district councillors, ibid., 
ss. 20 (6) (a), 24 (4) ; and for a similar power in respect of urban district 
councillors, ibid., a. 23 (6); and see title Elections, Vol. XII., p. 362, 

(o) See Local Government Act, 1894 (56 & 67 Viet. c. 73), s. 60 (3). 

(p) Local Government Act, 1894 (66 & 67 Viet. o. 73), a. 24 (7); 
see p. 329, ante. 

(q) Local Government Act, 1894 (66 & 67 Viet. c. 73), a. 25 (7) ; see 
p. 332, ante. 

(r) Local Government Act, 1894 (66 dc 67 Viet. c. 73), s. 26 (2) ; see 
title Commons and Rights of Common, Vol. IV., pp. 600, 601. 

(s) As to obstruction of rights of way, see p. 376, ante; and as to 
default respecting the housing of the working classes, see p. 376, ante. 

(() Local Government (Elections) Act, 1896 (59 & 60 Viet. o. 1), s. 1. 
By ibid., s. 2, the Act was to expire in 1897 unless continued. It has 
been continued each year since and is still in operation. By ibid., 
•. 1 (3), the council may delegate the exercise of its powers to a 
eommitttee. 

(a) Local Government Act, 1894 (56 6c 57 Viet. c. 73), s. 57 (5) : Local 
Government (Elections) Act,. 1896 (59 6c 60 Viet. c. 1), s. 1. This latter 
Act ia atill in operation. See also p. 268, ante, and as to directing the 
simultaneous rettrunent of the councillors, see title Elsctxoms, VoL All.. 
p. 368. 
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Other powers exercisable by the county coaDcil in matters Bm JA 
affecting parishes are those relating to the eompulaory acquisition Powers etc, 
o! land by a par ish council (b ) ; loans by parish councils (c) ; com- of the 
plaints by a parish council or parish meeting that a rural district County 

council is in default (d ) ; the security to be given by the treasurer Council, 

of a parish council (e) ; the custody of documents (/) ; the division in a~ 
of a parish into wards (^) ; the conferring of powers of a parish concerning 
council on a parish meetiDg(A); the consent of a parish meeting to 
matters affecting part of a parish with defined boundaries (i) ; the 
grouping of parishes (k ) ; the creation or dissolution of a parish 
council (I) ; the removal of disqualification in favour of a parish 
councillor (m) ; the ordering of a new election of a parish council (n), 
or parish councillor or guardian or auditor (o) ; the scale of election 
expenses (p); the name of a divided parish (5) ; securing the proper 
constitution of the parish councils (r). 

792. The Local Government Board have power to transfer to Powers of 
county councils certain powers and duties, either by provisional 
orders or by direct orders («). 

transfer 

(6) Local Government Act, 1894 (66 & 67 Viet. c. 73), s. 9; and see P°^®*** 
title Compulsory Purchase of Land and Compensation, VoI. VI., 
pp. 167 et sea, 

(c) Local Government Act, 1894 (66 & 67 Viet. o. 73), ss. 11 (2), 12; 
see p. 244, ante. 

(a) Loc^ Government Act, 1894 (66 & 67 Viet. c. 73), se. 16, 19 (8); 
see p. 376, ante, 

(e) Local Government Act, 1894 (66 & 57 Viet. o. 73), b. 17 (6) ; see 
p. 250, ante, 

(/) Local Government Act, 1894 (56 & 67 Viet. c. 73), s. 17 (9) ; see 
p. 263, ante, 

ig) Local Government Act, 1894 (66 &: 67 Viet. c. 73), s. 18 ; see p. 238, 
ante, 

(^) Local Government Act, 1894 (66 & 67 Viet. c. 73), s. 19 (10) ; see 
p. 258, ante, 

(i) Local Government Act, 1894 (56 & 57 Viet. o. 73), s. 37 ; see note (a), 
p. 268, ante, 

{Jc) Local Government Act, 1894 (66 & 67 Viet. c. 73), ss. 1 (1), 38; see 
p. 240, ante, 

{1) Local Government Act, 1894 (66 & 67 Viet. o. 73), s. 39 ; see pp. 239, 

240. ante, 

(w) Local Government Act, 1894 (56 & 67 Viet. c. 73), s. 46 (3) ; see 
p. 241, ante, 

(n) Local Government Act, 1894 (66 & 67 Viet. c. 73), s. 47 (6); see 
p. 241, ante, 

(o) Local Government Act, 1894 (66 & 67 Viet. o. 73), b. 48 (5); and 
as to guardians, see title Poor Law. 

ip) Local Government Act, 1894 (66 & 67 Viet. o. 73), s. 48 (7); see 
title Elections, Vol. XII., pp. 363, 373. 

(g) Local Government Act, 1894 (56 6c 57 Viet. o. 73), s. 55 (2 ) ; see 
p. 239, ante. 

(r) Local Government (Elections) Act, 1896 (59 6c 60 Viet. o. 1), s. 1 ; 
and see p. 241, ante, 

(s) See the Local Government Act, 1888 (51 6c 52 Viet. c. 41), ss. 4, 10; 

Housing of the Working Classes Act, 1890 (53 6c 54 Viet. o. 70), Part IIL ; 

Local Government (Transfer of Powers) Act, 1903 (3 Edw. 7, e. 15) ; 

Housing, Town Planning, etc. Act, 1909 (9 Edw. 7, c. 44 » h. 13 , 
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Part II.— Conferring of Powers. 

Sect. 1 . — Borough Funds AcU, 1872 and 1003* 

Sub-Sect. 1. — In General, 

793. Local authorities as trustees are entitled to take any pro* 
ceedings, including the opposition of Bills in Parliament, which may 
he necessary for the protection of their own corporate existence, or 
of their riy^hts, property, and privileges, and to charge the ex 2 >enses 
upon their public funds or rates (a). They are also in many 
instances and for specific purposes expressly authorised hy statutes 
to incur expenses (b). But beyond these common law and speeial 
statutory powers a further statutory power (c), of more general 
scope, has been conferred on certain of such authorities, subject to 
conditions and restrictions, which, however, does not affect such 
common law and special statutory powers, or any statutory lights 
vested in or exercisable by the inhabitants of the district (d), nor 
does it apply to applications for any Bill in Parliament for any object 
which would be obtainable by provisional order (e). The bodies 
which have this general statutory power are borough councils, 
urban district councils (/), and county councils (^), but not rural 
district councils (h). 

794. Under this power it is competent for such authorities, when 
they deem it expedient to do so, to promote or oppose any local and 
personal Bill in Parliament, or to prosecute or defend any legal 


(а) See A,-0, v. Brecon Corporation (1878), 10 Ch. D. 204. 

(б) See, generally, the titles to which cross references are given at 
pp. 233 — 236, ante. 

{c) Under the Borough Funds Act, 1872 (35 & 36 Viet. c. 0]); 
Borough Funds Act, 1003 (3 £dw. 7, c. 14). 'J'he former Act does not 
apply to the Uiiy of London (Borough Funds Act, 1872 (35 & 36 Viet, 
e. 91), s. 11) ; see title Metropolis. 

(d) Borough Funds Act, 1872 (35 & 36 Viet, a 01), s. 8 ; Borough Funds 
Act, 1903 (3 Edw. 7, c. 14), s. 4. See Brooks^ Jenkine <fe Co, v. Torquay 
Corporation, [1902] 1 K. B. 601, where it was held that the Borotigii 
Fuuda Act, 1872 (35 6c 36 Viet. c. 01), s. 8, exempted from the require- 
ments of this Act the costs incurred by an urban district council in 
opposing a provisional order for the extension of a borough on the ground 
that such costs, when sanctioned by the Local Government Board, were 
authorised by the Public Health Act, 1876 (38 & 39 Viet. c. 55), s. 298. 

(e) Borough Funds Act, 1872 (35 & 36 Viot. c. 91), s. 10. 

(/) Ibid,, s. 1. The statute terms them '' governing bodies,’* and the 
term ** district ” is deffned to mean the borough, place, township or dis- 
trict within which the governing body has jurismetion {ibid,,B, 1) ; and the 
term council ** in the Borough Funds Act, 1903 (3 Edw. 7, o. 14), s. 9, 
includes the council of every borough, including metropolitan boroughs, 
which were excluded by the Borough Funds Act, 1872 (35 6c 36 Viet. c. 
91), s. 11. 

ig) Local Government Act, 1888 (51 8c 52 Viot. a 41), s. 15 ; County 
Councils (Billa in Parliament) Act, 1903 (3 Edw. 7, e. 9) ; and see p. 374, 
ante. 

{h) See definition of ** governing bodies *’ in the Borough Funds Act, 
1872 (35 8c 36 Viot. c. 91), s. 1, and Clsverton v. 8t, Qgrmaivrs IJnion Surqt 
AuiJmUg (1886b 56 J. (<). 6.) 6). 
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proceedings (i) necessary for the promotion or protection of the Bect, i. 
interests of the inhabitants of their districts. For such purposes Borough 
they may apply their funds or rates to the payment of the costs and Funds Acts, 
expenses, and if there be several funds or rates under their control 1®'^^ 
they may determine out of which the expenses shall be payable and 
in what proportion (/r). The same power includes the right of these Bills to 
councils to be petitioners and to appear to oppose Bills to confirm confirm pro. 
provisional orders made under the Kailway and Canal Traffic Act, onieS^^indur 
1888 (/), and to provide or contribute towards the expenses of iiaiiway and 
the appearance or opposition of a petitioner out of their funds or 
rates (wO. Act, isss. 

795. The above power cannot be used to promote or oppose a Bill Limits on 
the promotion of or opposition to which has been decided by a com- power, 
mittee of either House of Parliament to be unreasonable or 
vexatious (n) ; nor can any member of the local authority be i)ai(l 
for acting as counsel or agent in the matter (o). Further, a Bill for 
the establishment of gas or water works cannot be promoted in 
competition with any like existing works established by Act of 
Parliament (p). 

Beyond the special conditions attached to the promotion of Bills Conditions 
by a borough or urban district council (q) the following conditions ““**®*‘ 
are irai)osed in relation both to their promotion and opposition by excidsabio. 
any local authority : — 

(i.) There must be a resolution in favour of such promotion or 
opposition passed by an absolute majority of the whole council 
at a meeting of the council ; (ii.) there must be, over and above the 
ordinary notices required for the convening of such meeting, ten 
clear days* notice by public advertisement of the meeting, and of its 
purpose, in a local newspaper ; (iii.) the resolution must have beeti 
published twice in a local newspaper (g) ; (iv.) the resolution must 
have received the approval of the Local Government Board!?), 
which cannot be given until the expiration of seven days after tbo 
second publication of the resolution, and meanwhile any ratepayer 
in the district may give notice in writing to tbo Board objecting to 
such approval («) ; (v.) in the ease of the promotion of a Bill, no 
further expense can be incurred or charged after the deposit of the 


(i) See Tynemouth Corporation v. A.-G., [1899J A. C. 293. As to pro* 
ccc^Dgs in Parliament, see title Parliament. 

{k) Borough Funds Act, 1872 (35 & 36 Viet. c. 91). s. 2. 

(l) 61 & 52 Viet. c. 25, s. 24; see title Railways and Canals, 

(m) Railway and Canal Traffic (Provisional Orders) Amendment Act, 
1891 (54 & 55 Viet. c. 12), s. 1. In the case of county councils the consent 
of owners and ratepayers is not necessary (ibid,). 

(n) Borough Funds Act, 1872 (35 & 36 Viet. c. 91), s. 2, 

(o) Ibid., s. 3. 

(p) Ibid., 8 . 2 ; and see titles Gas, VoL XV., pp. 310 ei eeq. ; and Water 
Supply. 

(g) Borough Funds Act, 1872 (35 U 36 Viet. o. 91), s. 4 ; see the text, 

(li Borough Funds Act, 1872 (35 & 36 Viet. c. 01), s. 4. The power 
formerly possessed by a Secretary of State is transferred to the Xocal 
Government Board (Borough Funds Act, 1903 (3 £dw. 7, c. 14), s, 8||, 

(<) Borough Fuads Act, 1872 (3u U 30 Viet. c. Ol}, s. Ot 
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Bill« unless the propriety of the promotion has been confirmed by a 
like absolute majority at a further special meeting after a like 
notice, held not less than fourteen days after the deposit of the 
Bill in Parliament (t). 

796. Costs, charges and expenses, before they become chargeable, 
require to be examined and allowed by some person authorised by 
the Local Government Board (a) ; and the Board may direct a local 
inquiry to be held upon any application, by any person or persons 
nominated by the Board fcr the purpose, and may charge the costs 
and expenses of such inquiry upon the local authority or the 
applicant (/>), 

Sub- Sect. 2. — Promotion of BilU by Borough and Urban Dittrid CounciU, 

797. Beyond the general conditions already specified, no expense 
in relation to the promotion of a Bill can be charged by the council 
of a borough or urban district until the consent of the parochial 
electors (c) has been obtained after the due deposit of the Bill (d). 
Non-compliance with the statutory provisions does not invalidate 
the charge of expenses in relation to the promotion if the provisions 
have beon substantially complied with and the failure has not 
affected the result of the proceedings (e). 

798. Within seven days from the first deposit of the Bill notice 
must be given by placards and by advertisement in a local news- 
paper, in two successive weeks, that a public meeting of electors will 
be held on a specified day{/) for the purpose of considering the 
question of the promotion of the Bill, and indicating the resolutions 
to be submitted to the meeting (g). 

The public meeting must be held in accordance with the notice, 
and the mayor or cmairman (ft), if able and willing, presides (i). 


(0 Borough Funds Aot, 1872 (35 & 36 Viet. o. 91), s. 4. The consent of 
owneiit and ratepayers to opposing Bills is no longer necessary (Borough 
Funds Act, 1903 (3 £dw. 7, c. 14), s. 7 (1) ). As to a substituted consent in 
the case of promoting Bills, see the text, infra, 

(a) Borough Funds Act, 1872 (35 5c 36 Viet. o. 91), s. 6. 

{b) Ibid., s. 7. 

(c) That is, those for the time being enrolled in the register of paroohia) 
electors in force in the borough or urban district (Borough Funds Act, 1903 
(3 £dw. 7. c. 14), 8. 9). 

id) Ibid,, 8. 1. In the HaUway and Canal Traffic (Provisional Orders) 
Amendment Act, 1891 (54 Viet. o. 12), s. 1, references to the Borough 
Funds Act have effect as references to both Acts (Borough Funds Aot, 
1003 (3 Edw. 7, c. 14), s. 7 (2) ). 

(e) Ibid,, B. 6. 

if) Not being less than fourteen nor more than twenty -eight days after 
the 6rst adveriisement (tdid., Sched. I. (1) (e) ). 

ig) Ibid,, Sched. 1. (1), (2). The notice must also state the title and 
objects of the Bill, the fact that it has been deposited and the date of its 
first deposit, that copies of it may be inspected and purchased at a 
specified place in the dofou^ or district daring the fourteen days after 
the date of the first advertisement, and that extracts may be taken free of 
charge (ibid,), 

{h) That is, the mayor of the borough or the chairmmi of the urban 
dii^ot oounml {ibid., a. 9). 

(i) ibid-, Soh^. 1. (9)- If onable or mwilling, the oowoii may appoiut 
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With the consent of the majority the meeting may adjourn for not 
more than seven days (k). 

The question of the promotion of the Bill is put by the president (Z), 
sither by a single resolution in favour of the promotion, or by a 
series of resolutions in favour of the promotion of parts or clauses 
of the Bill, but so that the whole Bill is covered. The meeting 
decides for or against the resolutions (m) ; and the decision of the 
meeting on the resolution or resolutions is final, unless a poll is 
demanded (n). 

A poll may be demanded as to any resolution on a requisition by 
not less than 100 electors (o), or one-twentieth in number of the 
electors, whichever is the less. If the decision is adverse to the 
resolution the council may demand a poll(p). 

Unless the requisition, or the Bill, or the parts or clauses in 
question be withdrawn, the mayor or chairman must proceed witli 
the poll iq) ; and the polls on any number of resolutions may be taken 
at the same time and on the same voting paper. The result of the 
voting is to be declared as soon as practicable by the mayor or 
chairman, and his decision as to any question arising in resi)ect of a 
voting paper is final (a). 

Subject to the above provisions the poll is to be taken in accord- 
ance with regulations framed, and in forms prescribed, by the Local 
Government Board (b). 

If the poll is adverse to the Bill or parts of it, the council must 


a president ; failing both, or in the absence of both after ten minutes 
from the appointed time, the meeting may choose an elector (see note (r), 
p. 382, ante) to be president (Borough Funds Act, 1903 (3 Edw. 7, c. 14), 
Sched. I. (3) ). 

(A) Ibid., Sched. I. (4). 

(Z) At the opening of the meeting, the president or a member or officer 
of the council must explain the Bill {ibid,, Sched. 1. (5) ). 

(m) Ibid,, Sched. 1. (6). The president is to explain to the meciting the 
resolutions he proposes to put, and the question of promotion must be put 
as so proposed, but the meeting may require separate resolutions, or 
further separate resolutions to be put {ibid,). 

(n) Ibid., Sched. I. (7). 

(o) See note (e), p. 382, ant^ A requisition for a poll by electors must 
be in writing signed by the persons making it, and must be delivered to 
the mayor or chairman within seven days after the date of holding the 
meeting or an adjournment thereof (Borough Funds Act, 1003 (3 Edw. 7, 

o. 14), Sched. I. (9)). 

(p) Ibid,, Sched. I. (8). A requisition for a poll by the council requires 
authority by a resolution of the 'council, a copy of which is to be delivered 
to the mayor or chairman within seven days after the holding of the 
meeting or an adjournment thereof, unless the regulations do not admit 
of an ordinary meeting of the council being held in time, in which case 
the time is extended to three days after the next ordinary meeting of the 
council {ibid., Schod. I. (10) ). 

{q) Ibid., Sched. I. (11). As to the mayor and chairman, see notes (A), (Z), 

p. 382, ante. As to the withdrawal of a requisition under the former pro* 
visions, see B. v. Dover ( Mayor), [1. 3] I K. B. 668. 

(a) Borough Funds Act, 1903 (3 Rdw. 7, c. 14), Sched. I. (12)— (15). If 
the mayor or chairman is unable or unwilling to perform any of the above 
duties the council may appoint someone for the pturpose {ibid,). 

(b) Ibid., Sched. I. (16). Various other provisions are made to secure 
the fair and proper taking of the poll, and penalties are imposed for 
breaches thereof (ibid., s. 5b 
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take all necessary steps to withdraw it or sucli parts of it ; and at) 
equality of votes is deemed to be an adverse poll (c). On the with- 
drawal of the whole or parts, no farther expense must be incurred 
in respect thereof, but all costs, charges, and expenses incurred by 
the council or mayor or chairman in or incidental to the prepara- 
tion and promotion of a Bill up to and including its withdrawal, if 
withdrawn, and in or incidental to the holding of the meeting and 
taking of the poll are, when taxed by a taxing officer in one of the 
Houses of Parliament, and allowed by the Local Government Board, 
to be charged on and payable out of such one or more of the 
council’s public funds or rates as the council, having regard to 
the nature and objects of the Bill, may determine to be just and 
proper, and, when charged on more than one fund or set of rates, 
in such proportions as it may determine (d). 

Sect. 2. — Local AcU, 

799. Where a local Act is in force in any area comprising the 
whole or part of the district of an urban district council (c) and 
relates to the same subject-matters as the Public Health Acts(d*), 
the Local Government Board may, on the application of the 
council by provisional order (/), wholly or partially repeal, alter, 
or amend the local Act (g) ; but this power cannot be exercised in 
resj)ect of an Act for the conservancy of rivers, or of an Act which 
confers powers or privileges on any person for his own pecuniary 
benefit (/<). 

^ The provisional order may provide for the extension of the pro- 
visions of the local Act beyond the district within the limits of the 
Act, or for the exclusion of the whole or a portion of any such dis- 
trict from the application of the Act. It may also provide what 
local authority is to have jurisdiction for the purposes of the Public 
Health Acts in any included or excluded area (i). 

Differences as to powers, rights, duties, capacities, liabilities, 
obligations, or property arising out of any transfer under the 


(e) Borough Funds Aot, 1903 (3 £dw. 7, c. 14), s. 2. 

(d) Ibid., s. 3. 

(f ) Or rural district council, or council of a borough (see p. 262, ante), 

if) See generally, and as to provisional orders, titles Parliament ; Puulio 

IlEALTIf AND LoCAL ADMINISTRATION. 

ig) Public Health Aot, 1875 (38 & 39 Viet. c. 55), s. 303. As to the 
effect of this or similar sections, see Monmouth Corjwration v. Monmouth 
{Churehwardene etc,) (1878), 38 L. T. 612 ; North Eastern Rail. Co, v. Tyne- 
mouth Corporation (1868), L. R. 3 Q. B. 723. Power was given to the 
liocal Government Board to continue the effect of the provisions of local 
Acts in a borough which provided for sanitary expenses being divided 
between landlords and tenants under contracts existing in 1872 (Public 
Health Act, 1875 (38 8 e 39 Viet. c. 55), s. 320). But the provision is now 
practically spent. As to proceedings under local Acts which are still in 
force, see ibid., s. 340. 

{k) Ibid,, s. 303. As to limitation of rates under a local Aot not apply- 
ing to rates for expenses under ibid., see ibid., s. 227 : and as to rating 
exemptions under local Acts applying to general district rates, see title 
Bates and Rating. 

(«) PubUc Health Act, 1875 (38 St 39 Viot. c. 65), s. 303. 
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provisional order may be (fc) settled, and any accounts in connection 2 . 

with the same are to be adjusted, by order of the Board (1). Local Acts. 

Any ofiBoer of the authority under the local Act who by virtue of „ — 
the provisional order is removed from his office, or deprived of S’ SdUl 
emoluments of office, may be awarded compensation (m). 

Sbct. 8. — PtiiUe Health AeU. 

Sub-Seot. 1. — Under the PMie Health AeU Amendment Act, 1890. 

(i.) Urban CounciU, 

800. Urban councils, by a resolution passed at a meeting of the 
council (n), may acquire the powers under this Act by adopting all 
or any of its parts (o). 

The resolution comes into operation at such time, not less than one 
month after the first publication of the advertisement, as may be fixed 
by the council, and the parts adopted then extend to its district (p). 

801. Having adopted this Act (q), an urban authority, whether a 
municipal corporation or an urban district council, with power in any 
capacity to borrow money, may, with the consent of the Local 
Government Board, exercise that power by the creation and issue of 
stock in accordance with, in all respects, the regulations of the 
Board (r). 


(h) This is not made the only method. 

(l) PubUc Health Act. 1876 (38 & 39 Viet. o. 66), s. 304. 

(m) Ibid., 8. 309. This provision is now largely superseded by the 
powers which are given to county councils and the Local Government 
hoard when dealing with or affecting the areas of local authorities ; see 
p. 377, ante, and see, further, on the matter generally, title Public 
Authorities and Public Officers. 

(n) Public Health Acts Amendment Act, 1890 (63 & 64 Viet. o. 69), 
8. 3(3); see further, as to procedure for adoption, title Public Health 
AMD Local Administration. 

(o) Public Health Acts Amendment Act, 1890 (63 & 54 Viet. o. 69), 
Bs. 3 (1), 11 (3) (referred to in this 8ub>soction of the title as ** this Act ”). 
Part II. of this Act relates to telegraph wires etc. ; see titles Electric 
Lighting and Power, Vol. XII., pp. 649, 661, 652 ; HiGHWAys, Streets, 
AND Bridges, Vol. XVI., pp. 269, 260; Nuisance; Telegraphs and 
Telephones. Part IV. relates to music and dancing ; see titles Theatres 
AND Other Places of Entertainment. Other powers which may be 
acquired relate to sanitary matters generally (see title Public Health 
AND Local Administration) and finance (see p. 386, poet). 

(p) Public Health Acts Amendment Act, 1890(63 & 64 Viot. c. 69), s. 3 (4). 

(q) Ibid., 8. 62 (1). 

(r) The regulations are to be laid before Parliament, and if no resolu* 
tion is passea against them they become operative when confirmed by an 
Order in Coun^ {ibid., s. 62 (3), (4) ). The regulations in force are dated 
26th September, 1891 ; 3rd August, 1897 ; 8th August, 1901. They may 
provide for the discharge of the loan raised by stock ; in the case of con- 
solidation of debt, for extending or vaiying tne times within which loans 
may be discharged ; for the consent of limits owners ; for the application 
of the Acts relating to stamp duties (see title Bevsnue) imd cheques ; for 
the disposal of unclaimed dividends; and for the application, with or 
without modifications, of the Local Loans Act, 1876 (38 & 39 Viet. o. 83) 
and the Local Loans Sinking Fund Act, 1886 (48 4c 49 Viet. c. 30), and ox 
any Act relating to stock issued by the corporation of any municipal 
borough (Publio H^th Acta Ammidmont Act, 1890 (53 4c 64 Viet. o. 69)» 
S. 62 (2)). 
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802. Before the issue of loan capital (e) a duly stamped state- 
ment of the amount proposed to be secured must be delivered to the 
Commissioners of Inland Bevenue(0. The statement should not 
be delayed beyond the issue of the scrip certificates (a). 

(iL) Rural Councils. 

803. Rural councils may adopt by the same methods as urban 
councils the provisions of Part III. of this Act (h) relating to 
matters more particularly dealt with elsewhere (c). 

The Local Government Board may declare that any provisions 
in any part of this Act(<f) which are not in force in a rural 
district shall be in force in such district or any part of it, and may 
invest the rural district council with any of the powers, rights, and 
liabilities which an urban council may acquire by adopting this Act(e). 

(iiL) Expenses and Proceedings, 

804. Expenses under this Act (/) are defrayed by the urban 
council as part of its expenses under the Public Health Acts, and 
by rural councils as general expenses under those Act8(/). 

The provisions of the Public Health Act, 1875 {g), govern legal 
proceedmgs and bye-laws under this Act (ji), 

(#) This applies to loan capital issued by local anthorities, t.a., county 
oouncilA, municipal corporations, district councils, dock trustees, harbour 
trustees or other local bodies however called, corporations, companies or 
bodies of persons formed or established in the United. .Kingdom (Finance 
Act, 1899 (62 & 63 Viot. o. 9), s. 8 (1), (5)). For the definition of loan capital, 
see ibid., s. 8 (6); title Companies, Vol. V., p. 362. For instances of the 
application of this provision to companies issuing debenture stock in 
roaemption of existing stock, see A.-O. v. Eegenfa Canal cmd Dock Co., 
^904] 1 E. B. 263, C. A. ; London and India Docks Co, v. A.-G., [1909] 

(t) Finance Act, 1899 (62 & 63 Viot. c. 9), s. 8 (1), (2); see, further, for 
rates of duty, penalties etc., title Companies, Vol. Y., p. 362. A rebate 
may be granted, at the rate of 2«. for every £100 of capital, issued after the 
9th August, 1907, and wholly or partly applied for the purpose of the con- 
version or consolidation of the existing loan capital. Ine rebate does not, 
however, apply to duty payable in respect of a mortgage^ or marketable 
security which has been p<ud on a trust deed or other document securing 
the loan capital issued (B'inance Act, 1907 (7 £dw. 7, o. 13), s. 10 (1) ). In 
order to give effect to this rebate, and so that the payment of duty and the 
rebate may constitute one transaction, the Commissioners may postpone 
the delivery of the above-mentioned statement until the issue of the capital, 
when it is represented that the issue of loan capital is to be so applied (ibid., 
s. 10 (2) ). As to stamp duties generally, see title Eevenue. 

(a) See A.-O. v. Liverpool Corporation, [1^02] 1 K. B. 411. 

(b) Public Health Aoni Amendment Act, 1890 (53 & 54 Viot. c. 59), 
ss. 3 (2), 11 (3), 50. This is a ^neral provision which does not affect the 
power of the Local Government Board to invest such councils with other 
owers (ibid.)* 

(c) See titles KtruANCE ; Public Health and Local Administration ; 
Sewers and Drains ; and see title Highways, Streets, and Bridges, 

(d) Public Health Acts Amendment Act, 1890 (53 & 54 Viet. o. 59), a. 49. 
VoL XVI., pp. 1 et seq, 

{s) Ibid,, a. 5; see^ further, title Public Health and Local Adminis- 
tration. 

(/) Public Health Acts Amendment Act, 1890 (53 54 Viet. o. 59), a. 4. 

(i) 38 39 Viet. e. 55. 

W Fublio Health Acts Amendment Act, 1890 (53 4^ 54 Viet. o. 59), 
•a. A, 9. Informations, oomplaints, wamnts and summonses may oontajji 
several sums (ibid., s. 8). 
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An appeal is given to quarter sessions to any person aggrieved by eaor* a. 
any order, judgment, determination, or requirement of a council Public 
under this Act; by the withholding of any order, certificate, licence. Health Acts, 
consent, or approval by the council ; and by any summary convio- 
tion (0, except in cases in which tWe is an appeal to the Local 
Government Board (j). 

The powers conferred are cumulative, but offenders are not liable to 
penalties under more than one Act in respect of the same offence (fc). 

Sub-Sbot, 2. — Under the Public Health Acte Amendment Act^ 1907(1). 

806. The Act ol 1907 (w) is divided into ten parts, the first its parti, 
of which is general in character, and applies generally, and the 
remaining parts only operate as and when applied (n). The expenses Bxpemw. 
of executing the part applied are, in the case of urban authorities, 
part of their expenses incurred in executing the Public Health Acts ; 
and in the case of rural authorities are general expenses unless 
otherwise directed by the Local Government Board (o). 

Offences under the Act of 1907 (p) or under bye-laws made under Miscel- 
any of the Public Health Acts are prosecuted, and penalties etc. 
recovered, as under those Acts(p); appeals to quarter sessions are 
allowed {q\ except as otherwise expressly provided in the Act of 
1907 (r), and except when an appeal lies to the Local Government 
Board (s). Such an appeal is declared to exist in any case under 

(<) Public Health Acts Amendment Act, 1890 (53 & 54 Viot. o. 59), s. 7 ( 1 ). 

(f) Ibid., 8. 7 (2). That is, under the Public Health Act, 1875 (38 A 39 
Viet. c. 55), 8. 268, as to which see title PuBUO Health and Local 
Adkinistration. As to procedure on appeals to quarter sesBiouB, 
generally, see title Maqistrates, p. 650, post, 

(1e) Public Heidth Acts Amendment Act, 1890 (53 & 54 Viet. c. 59), s. 10. 

(l) 7 Edw. 7, c. 53; referred in this sub -section of the title as **the Act of 
1907.” It came into operation on Ist January, 1908 {ibid., s. 2 (1), (3), (5) ). 

It is construed as one with the Public Health Acts (see, generally, Utio 
PuBLio Health and Local Administration), which may be cited as 
the PubUc Health Acts, 1875—1907. 

(m) Public Health Acts Amendment Act, 1907 (7 Edw. 7, c. 53), ss. 1, 2 (2). 

(n) Any part or sections of the Public Health Acts Amendment Act, 

1907 (7 Edw. 7, o. 53), ss. 3(1), 13, may, on the application of an urban 
sanitary authority (which includes a borough council), an urban district 
council, or a rural district council, be declared to be in force in the district, 
in any contributory place therein {ibid., ss. 3 (1), (4), 13) ; the Act may be 
made to supersede the provisions of any local Act in such district or 
contributory place {ibid., s. 3 (11) ). Such powers when conferred are 
cumulative {ibid,, s. 11). As to contributory places, see p. 335, ante. 

As to the authority to make, and the form of the order, see title Pubuc 
Health and Local Administration. 

(o) Public Health Acts Amendment Act, 1907 (7 Edw. 7, c. 53), s. 4. 

The rights of the Crown are not affected by anything done under this Act ; 
see title Constitutional Law, Vol. VII., pp. 205, 206. 

(p) Public Health Acts Amendment Act, 1007 (7 Edw. 7, c. 53), s. 6. 

More than one sum may be contained in any information, complaint, 
warrant or summons {ibid,, s. 8). 

(q) Ibid,, s. 7 (1). The instances are the same as those in the Public 
Health Acts Amendment Act, 1890 (53 & 54 Viet. c. 59), s. 7 (1). 

It) Public Health Acts Amendment Act, 1907 (7 Edw. 7, c. 53), s. 7 (1). 

Other provisions are found in ibid,, ss. 42 and 48, giving «i appeal from a 
requirement of the local authority to a court of summary jurisdiction. As 
to appK^ to quarter sessions generally, see title Maoxsxrates, p. 638, paek 

js^That is, under the Pubuc Health Act, 1875 (38 de 39 viot. e. 55h 
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SaoT. 8. the Act of 1907 (t), in which the local authority gives a decision in 
Pablio a matter as to which it can recover expenses in a summary manner 
fieattliActs. or can declare them to be private improvement expenses (t). Bye- 
laws are regulated by the provisions of the Public Health Acts, 
except that the confirming authority for bye-laws relating to the 
police is the Secretary of State (a). Compensation, costs, damag^, 
or expenses, when directed to be paid, and the method of determin- 
ing the amount if not otherwise directed, are to be ascertained as 
under the Public Health Acts (b). 

Sub-Sect. 3. — Local Government Board Inqmria, 

806 . The Local Government Board may cause to be made such 
inquiries as are directed by the Public Health Acts (c), and such 
inquiries as they see fit, in relation to any matters concerning the 
public health or any matters with respect to which their sanction, 
approval, or consent is required by the Public Health Act, 1875 (d). 

(() Public Health Acts Amendment Act, 1907 (7 £dw. 7, o. 63), s. 7 (2). 

(а) Ihid., B. 9. 

(б) IMd., B. 10. 

S See, generally, title Public Health and Local Admikibtration. 

I Pubfic Health Act, 1875 (38 & 39 Viet. c. 55), bb. 293, 296. 
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Sect. 1. — Definitions, 
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807. Lunacy or insanity may be shortly defined as a defect of 
reason, consisting either in its total or partial absence or in its 
perturbation (a). The perturbation or absence of reason which 
constitutes insanity is an abnormal state of the mind of a man 
judged by a standard which recognises a normal standard of 
rationality and pronounces that man to be insane. Sanity exists 
when the brain and the nervous system are in such a condition 
that the mental functions of feeling and knowing, emotion, and 
of willing, can be performed in their regular and usual manner. 
Insanity moans a state in which one or more of tlie above-named 
mental functions is or are performed in an abnormal way or not 
performed at all by reason of some disease of the brain or nervous 
system (6). The question whether any man is lunatic or insane 
can only be decided by reference to the ordinary standard of human 
intelligence. 

A man who suffers at times from illusions or hallucinations is 
not necessarily insan6(c) ; he may be able at other times to recognise 


(a) Pope, Law and Praotioe of Lunacy, 2iid ed., 1 ; Banlce v. GoodfsUow 
(1870), iL K. 6 Q. B. M9, 565 ; Smee v. 8mm (1879), 5 P. D. 84 ; JenHns v. 
Morris (1880), 14 Ok. D. 674, Q A. 

2 Stephen, History of the Criminal Jjaw of England, 1 30. 

(€} 1 Taylor, Prinetplea and Praotioe of Medical Juriapri^enoe, 6th ed., 846. 
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such iliosioDB or hallacinations for what they really are : it ia the Saor. l. 
persistence of such illusions or hallacinations which is indicative Definitions, 
of insanity. A man, who, having conceived something extravagant — 
to exist which has no existence bat in his own heated imagination, 
and who is incapable of being permanently reasoned oat of that 
conception, is said to be nnder a “ delasion ” ; and, if the delusion 
is one which, in the judgment of an ordinary person, no man in 
possession of his senses could have entertained, the man suffering 
from such delasion is to be held lunatic or insane (d). 

Shot. 2. — Classification. 

Sub-Seot. \.—In General. 

808. The legal terminology of insanity is neither consistent nor i^gai termi 
comprehensive. The various expressions denoting insanity are not noiogy, 
used in an uniform sense, nor are there any names to distinguish civil 
incapacity from criminal irresponsibility (e). The word “lunatic,” 
which is first found in the Statute Book in stat, (1541-2) 88 Hen. 8, 
c. 20, is there applied to those who have become insane after birth, 
and is used by Coke (/) and Hale {g) as applicable to persons whose 
insanity is temporary or intermittent. In stat. (1641-2) 38 Hen. 8, 
c. 20, however, the word is used as an alternative for madness, and in 
stat. (1648) 2 & 3 Edw. 6, c. 8, the words “ lunatic ” and “ idiot ” are 
used indiscriminately, and similarly, in the writ de lunatico inquire ado, 
the word is used to cover all forms of insanity. In the Lunacy 
Act, 1890 (/e), the word “lunatic” means an idiot or person of 
unsound mind. The expression non compos mentis is used in the 
old Statute of Limitation (i) as a general term, and is approved of 
by Coke as being “ most sure and legal ” ( j). 

In relation to the nature of their mental incapacity the insane Division \n 
have been divided into three main classes (k) : (1) Idiots, that is, relation to 
persons who were born insane; (2) lunatics, that is, persons who 

incapacii/, 

(d) Boughion v. Knight (1873), L. E. 3 P, A D. 64, 68 ; and see East India (7o. 
and PHnt^ v. Dyce Sombre (1866), 4 W. E. 714, 716. 

(e) Pope, Lav and Practice ql Lunacy, 2nd ed., 10, 11; and compare 
Bract. 420; Ex parts Oranmer (1806), 12 Yes. 445, 450, 451, n. ; and Oo. Litt. 

246 b. 

(/) Bevertsif'e Cass (1603), 4 Oo. Bep. 123 b ; Co. Litt. 247 a. 

\g) 1 Hale,‘P. 0. 84. 

(A) 53 & 54 Viet. 0. 6, s. 341. 

(i) Stat. (1581) 23 EHz. c. 3, s. 3 ; Limitation Act, 1623 (21 Jac. 1, o. 16), a. 7. 

(/) Oo. Litt. 246 b; and see Ex parts Barmleg (1744), 3 Atk. 168, per Lord 
Hardwicks, L.C., at p. 173; compare 1 Xaylor, Principles and Practice of 
Medical Juiisprudenoe, 6th ed., 811. 

ije) Apart from some variations in terminology, both Coke and Hale agree in 
this division. Coke divides persons non compos msntia into four classes : (i) idiot 
from birth; (2) he who by sickness, grief, or other accident wholly loses his 
memory or understanding ; (3) a lunatic who aliquando gaudet lucidis intsrvallit 
and has sometimes his underst^ding and sometimes not ; (4) by his own vicious 
ao^ as a drunkard (Oo. Litt. 247 a; Eetwrfey'e Oa$s (1603), 4 Oo. Bep. 123 b, 

124 b). Hale distinguishes dementia or insanity as being (i.) idiocy or fatuity a 
nativitate Yvf dementia nature^ : (iL) dementia aeddentaUs vd adventitia^ which 
may be classified as (1) partial, eithiv (a) in respect of things quoad hoe vet Ulud 
insanirs, or (b) in res^t of degrees, and (2) totid ; or as (1) permanent or fixed, 
when it is called pMeneeis, and (2) iateipolated and by oeitaiii peciede er 
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have become insane since birth ; and (8) lunatics bj their own act, 
for instance, drunkards (Z). 

The second class above mentioned may be subdivided into 
(i.) persons completely insane, either with or without hope of 
recovery; (ii.) persons insane with lucid intervals; and (iii.) 
persons suffering from partial insanity or monomania (m). 

809. The Lunacy Act, 1890 (n), in effect divides lunatics so 
found by inquisition into two classes : (1) persons of unsound mind 
so as to be incapable of managing themselves or their affairs ; and 
(2) persons of unsound mind so as to be incapable of managing 
their affairs though capable of managing themselves. 

The provisions of the Lunacy Act, 1890 (o), relating to manage- 
ment and administration are extended to persons who are not 
lunatics so found, but with regard to whom it is proved that through 
mental infirmity arising from mental disease or age they are 
incapable of managing their affairs (p). 


Sub-Sect. 2.^ Idiots. 


** Idiot/’ A 
pertou burn 
insane. 


Persons bom 
deaf and 
dumb. 


810. The word idiot may be taken to denote, at the present 
time, a person born insane (q). Various tests of idiocy have been 
suggested (r), but the question whether one is ‘‘idiot or not is a 
question of fact triable by jury and sometimes by inspection (s). 

A person born deaf and dumb (t) is presumed to be an idiot ; but 


vicissitudes when it is called lunacy ; or as (1) more dangerous and pernicious, 
commonly called Jurors rabies, mania ; (2) less so, such as in deep ddirium stupor : 
and (iii.) dementia ajfectata, namely, dninkonness (1 Halo, P. 0. 29 et seq.). 

(/) Drunkenness is not now generally re^rded as a form of insanity (but 
toe 1 Taylor, Principles and Practice of Medical Jurisprudence, 6th ed., 895), 
and it was never held to confer a privilege or excuse an act (Co. Litt. 247 a). 
As to contracts with drunkards, see title OoNTRACrs, Vol. VII., p. 342 ; and 
as to crimes committed by drunkards, see title Obikikal Law abd Pbooedurb, 
Vol. IX, p. 242. 

(m) As to these throe subdivisions, see pp. 395, 396, post. 

(n) 53 & 54 Viet, c. 5, s, 98 (2) : lie Townshend {Lard), Townehend v. Bobine, 
[1908} 1 Ch. 201. The issues directed by the old writs and oommisskms in the 
nature of writs went to the kind of insanity, and also its oommenoement and 
other matters relating to the alleged lunatio {Ex parte Cranmer (1806), 12 Ves. 
445, 449; Bx parte Smith (1818), 1 Swan. 4, 6). By ttie Lunacy Act, 1890 (53 
& 54 Viet. 0 . 5, s. 98 (1 ) ), tne inquisition is confined to the question whether or 
not the alleged lunatio is at the time of the inquisition of unsound mind and 
incapable of managing himself or his affairs. But it may be specially certified 
that the alleged lunatic is capable of managing himself and not dangerous, 
though incapable of managing nis affairs. 

(e) 53 A 54 Viet o. 5. 

Ip) 53 a 54 Viet c. 5, 8. 116 (1) (dl ; Be DewhireTe TrueU (1886), 38 CSl D. 
416, C. A. ; Be MariMe TrueU, Be Martin (a Person of Uneound Mind), Land, 
Building, InveeUnent, and Cotta^ Improvement Co, v. Martin (1887), 34 Oh. D. 
618, 0. A. ; Barker (1888), 39 (}b. D. 187, 0. A. ; ^ CampM, [1888] W. N. 
176, 0. A. ; Re M,, [18^3 1 Oh. 79 ; and see p. 429, poet, 

{q) The word ** idiot** is used in early English literature as signifying an 
unlearned or illiterate person (see Wyolii's BiUe, 1 Cor. ziv. 16). 

(r) Compare Fits. Nat Brev. 233; Btaundford, Bxpomtion ol the King’s Pre- 
rogative, 34 ; Swinburne on Wills, 42. 

(«) I Hal^ P. 0. 2^ and see BaU v. Memmin (1829), 1 Dow A Ol. 380, 392, 

"I- L.; ~ ' 


H. L.; Boeh/ort v. 
IVosier (1684), 3 Mod. 
(1) 1 Hale, P. 0. 34. 


(1774), 1 Bldg. Pari. Bep. 552 ; Predgere v. 
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the presumption may be rebutted (u). The presumption that a 
person bom deaf, dumb, and blind is an idiot is still stronger (v), 
but it is conceived that this presumption also can be rebutted (w). 

811. The distinction between an idiot and a lunatic was that 
the law presumed an idiot for ever to be incapable of attaining a 
complete degree of understanding to govern himself or his estate, 
and all his acts done to bind his estate were avoided (a), but a 
lunatic was presumed to be capable of recovering the reason which 
he had lost (b). 

In the Idiots Act, 1886 (c), idiots and imbeciles are expressly 
distinguished from lunatics (^; but, except so far as is thereby 
provided, the legal distinction between idiots and lunatics is now 
practically abolished, and a person detained in an asylum under 
the Idiots Act, 1886 (e), is a person lawfully detained as a lunatic 
within the meaning of the Lunacy Act, 1890 (e), s. 116 (f), 

Sub-Sect. S.^Zunatics. 

812. From the explanation of ^ lunatio*' given above it is 
seen that the word denotes a person who has become insane as 
distinguished from a person who was born insane ; and, further, 
that the word includes a person who is insane either with or without 
lucid intervals, and either with or without hope of recovery. 

813. The term ** lucid interval’* occurs in the Statute of Preroga- 
tives (k) and commonly in verdicts of lunacy (i). To support an act 
done during a lucid interval it is not necessary to show that the 
mind has been restored in its integrity : it is enough to show that 
the party was suificiently recovered to enable him to understand the 
nature of the act, and that any delusion from which he still 
suffers did not affect the act (J). The lucid interval is of import- 
ance because, with few exceptions, the acts of a lunatic during the 
lucid interval possess the validity and involve the responsibility of 
the acts of a sane man (k). 


Mycft'i Cme (1666), Oart. 63 ; li, v. Muston (1786), 1 Leach, 466 ; Dickenson 
V. Blisset (1754), 1 Lick. 268. 

(v) Oo. Litt. 42 b. 

(tv) The principle of the decisions in Elvot's Case, supra, and R. v. Rastm, 
supra, support this view, having regard to the improved methods of educating 
the deaf, dumb, and blind in recent years. 

(а) 1 Bl. Com. 302. 

(б) Be Fitzgerald, a Lunatic (1806), 2 Sch. & Let 432 ; Re IJinde, Ex parte 
mithread (1816), 2 Her. 99, 102. 


49 d; 60 Yict. o. 26. 


:) Ibid,, s. 17 ; see pp. 429, 626, post 
c) 63 & 64 Viet. 0. 6. 

'/) Re WhaUey (AfarAr) and Re Whalley [W, R,), [1906] 1 Ch. 665, 0. A. 

' See pp« 393, 394, ante, 

Stat. (fmp. incert,), c. 12. 

, Ex pearte Wragg (1800), 6 Ves. 449; Re Bruges (1836), 1 My. 4 Or. 278; 
-J eompare Co. Litt. 247 a; 1 Bl. Com. 274. 
is) Ex parte Hoyland (1805), 11 Ves. 10, dissenting from A,^0, v. Pamther 
^1792), 3 Bra 0. 0. 441 ; and see Oreagh v. Blood (1846), 8 I. Eq. B. 434 ; a 0. 
2 Jo, 4 Lat. 609. 

(k) Bnct 420 ; Beverley's Case (1603), 4 Co. Bep. 123 h. As to ludd intervals 
after a finding of lunaoy, see note (e), p. 403, post. 
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Sm.t. 814. The existence of partial insanity is recognised both in 
Classifies' the criminal lav ( 1) and, after strennons denial, in the civil law (m). 
tion. In order to invalidate a will or a deed on the ground that &e 
person is under some delusion it must be shown that the disposition 
ot * IS the unqualified result of the delusion itself. Partial unsoundness 
psrtM of mind not affecting the general faculties, and not operating on the 
taiwiity. mind of a testator in regard to testamentary disposition, is not 
sufiScient to render a person incapable of disposing of his property 
by will (n) ; and the same principle has been applied in the case of 
a contract (o). 


Part II. — Civil Capacity. 

Bbot. 1. — Contracts and Dispositions. 

8t7B-Ssoi. 1. — In QensraL 

0«oer«l legal 816. The general theory of the law in regard to acts done (p) 
theory. and contracts made by parties affecting their rights and interests 
is that in all cases there must be a free and full consent to bind 
the parties (a). Consent is an act of reason accompanied by 
deliberation, and it is upon the ground that there is a want of 
rational and deliberate consent that the conveyances and contracts 
of idiots, lunatics, and other persons of unsound mind have been 
No contract generally deemed to be invalid ; or, in other words, there cannot be 
by a lunatic, a contract by a lunatic (b). Thus (1) the feoffment or grant of a 
lunatic, whether personally or by attorney (c), (2) the deed of a 
lunatic (d), and (8) the simple contract of a lunatic other than in 
market overt, is, as a rule, void or voidable (c). 

~( 0 McNiiyhtenU Ca«e (1843), 10 01. & Fin. 200, 209— 211, H, L.; title Obiminal 
Law and PiiocEDURE, VoL IX., p. 241 ; compare 2 Stephen, History of the 
Criminal Law of England, 92 ; Ferrer'e {Earl) Case (1760), 19 State Ti. 886, 947. 

(tn) See, in particular, Waring v. Waring (1848), 6 Moo. P. 0. 0. 341 ; SmtfA 
V. Tebldt* 0867), L. E, 1 P. & D. 398; Smse v. Bmee (1879), 6 P. D. 84; 
Jenkins v. Morris (1880), 14 Ch. D. 674, C. A* 

(n) Banks v. GoodfeUtAo (1870), L. B. 6 Q. B. 649 ; Murfett v. Smith (1887), 
12 P. D. 116 ; Jenkins ▼. Morris, supra; Smee y. Smee, supra; see p. 403, post, 

(ol Birkin v. (^1890), 63 L. T. 80. 

(р) As to the crimmal capacity of lunatics, see title OaiMiNAL Law and 

Proordtjre, Yol. IX., p. 241 ; and see Und,, pp. 354, 436 ; B. v. Irsiand, 
nolO] 1 K. B. 664, 0. 0. A. ; B, v. Smith (1910), 26 T. L. E. 614, 0. 0. A. The 
Lunacy Act, 1890 (63 & 64 Yict. c. 6), does not, except as expressly provided, 
apply to criminal lunatics ; see ibid., s. 340 (1) ; B,, [1906] 1 Oh. 730, 0. A. 

(а) 1 Story, 13th ed., 237. 

(б) Be Bhodes, Bhodes v. Bhodes (1890), 44 Oh. D. 94, 105, 0. A. ; and compare 
Just. Inst, Bk. HL, tit. 19, s. 8; Braot.^ Bk. 3, o. 2, s. 8; Fl6t6^ Bk. 2, o. 56, 
a. 19 ; Beverlw*s Case (1603), 4 Oo. Eep. 123 b. 

(с) Beverley's Cast, supra ; 2 Eoll. Abr., tit Feofhnent B., pi. 3, 4 ; Shop. 
Touch, (ed. rreston) 204, 206. 

(cf) Thompson v. Leach (1690), 3 Mod. Eep. 301 ; Evans v. Blood (1747), 3 Bro. 
Park Gas. 632; Zouoh d. Abbot and Ballet v. Parsons (1765), 3 Buzr. 1794; 
Saunderson v. Mart (1788), 1 Hy. Bl. 76; Tates v. Eosii(1738), 2 Stara. 1104; 
FaMer v. SWc (1811), 3 Oamn. 126; Snook v. Watts (1848), 11 Beav. 106; 
Jacobs V. ittebom (1864), 6 De G. M. A 66, 0. A. ; and see Sogden on 
Powers, 7th edL, 179 : and I>aily Tetegraph Newspe^ Oo,, lAd, v. McLaughlin, 
[1904TA. 0. 776, P. 0. 

(a) Maekbsard v. LMigrm (1786), I Oox, Bq. Oas. 206 ; and see as to the use 
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816. The old absolute rule that the contracts of a lunatio 
are void or voidable^ possibly because it was found inconvenient as 
trade and commerce developed (/), has been modified by grafting 
on the rule certain exceptions : — 

(1) One exception arose from the principle that no man should be 
heard to stultify himself bjf pleading his own insanity (^). This 
principle has been much criticised (A), and was frequently ignored, 
evaded or modified (t) : but it is now settled law that it is a good defence 
to an action upon a contract if it can be shown that the defendant 
was not of capacity to contract and that the plaintiff knew it (J). 

Every person dealing with a lunatic, with knowledge of his 
incapacity, is deemed to perpetrate upon him a fraud which avoids 
the cont^t(A;). The knowledge must be brought home to the 
contracting party (0, the burden of proving knowledge being on the 
lunatic (m), and evidence of the general reputation of the insanity 
of the person in the parish in which he resided is not sufiScient (n). 

Persons claiming through or under a lunatic stand in no better 
position than the lunatic whose act they seek to avoid (o), but are 
entitled to avoid what the lunatic might have avoided (p). 


of the word “ void,** Matthews v. Baxter (1873), L. E. 8 EiLoh. 132. It seems 
that a oontraot by a lunatic may be confined by the court so as to be valid as 
jfrom its date {Baldwjfn v. Smithy [1900] 1 Oh. 688 ) ; see p. 400, post As to 
mortgages by a lunatic, see note (b), p. 398, ^fost, and title Mobtqage. 

(/) See Bac. Abr,, tit. Idiots and Lunatics (F.), and BlBot v. Ince (1857), 
7 I)e G. M. & G. 475, per Lord Cbanwoktu, L.O., at p. 487. 

(j?) Afwn. (1331), Y. B. 6 Edw. 3, fo. 70; Anon, (1361), 86 Lib. Ass. pi. 10; 
Stroud V. Marshall (1695), Cro. Eliz. 398 ; Cross v. Andrews (1698), Oro. Elfe. 622. 
This rule is accepted without qualification by Coke (Co. Litt. 247 a) ; and see 
Beverlt;y*s Chee (1603), 4 Co. Bep. 123 b, and Sugden on Powers, 7th ed., 179. 

(A) See per Lord Holt, C.J., in Thompson v. Leach (1690), 3 Mod. Bep. 301 ; 
I Story, 13th ed., 236. 

(f) Yates V. Boen (1738), 2 Sfera. 1104; Faulder v. Silk (1811), 8 Camp. 126; 
Core V. Gibson (1846), 13 M. & W. 623 ; Baxter v. Portemouih {Earl) (1826), 6 
B. & 0. 170 ; Broum v. Jodrell (1827), 3 0. & P. 30 ; A.-G. v. Barkhursi G668), 
1 Cas. in Ch. 112; BidJer v. Btdler (1729), 1 Eq. Cas. Abr. 279. The nue was 
never extended, to privies of the lunatic, either by blood or by remesentation 
{BeverUy*s Case, su^a), and gycere to privies in estate and t6n\ire (Thompson v. 
Leach, supra; C. as reported Cartn. 211, 260,435; and compare Beverleu's 
Case, supra) ; nor to a person found idiot or non compos mentis by office at the 
King’s suit {Thompson v. Leach, supra ; BeverleyU Case, supra ; Tourson's Case 
(1610), 8 Oo.^p. 170 a ; Co. litt, 447 a). 

{j) Molton V. Camroux (1848), 2 Exch. 487, 601; affirmed (184ffi, 4 Exch. 17, 
Ex. Ch.; Tates v. Boen, supra; Drew v. Nunn (1879), 4 Q. B. B. 661, 0. A. ; 
Grove v. Johnston (1890), 24 L. B, Ir. 362 ; Imperial Loan Co. y. Stone, [1892] 
1 Q. B. 699, 0. A. As to evidence to prove knowledge of insanity, see p. 409, 
post. As to breach of raomise of marri^ where s^rvening insanity is pleaded 
as a defence, see title Husband and Wife, Vol. XVI., p. 276, 


(i) Wright v. Proud 
26 ; compare Manhy v. 


13 Ves. 136 ; Lewis v. Thomas (1843), 8 Hare, 

(1867), 3 K. & J. 342, 368; Price v, Berrington 

(1^9), 7*HMre, 394^ 402 ; Faulder v. 8Uk, supra; Baxter v. Portsmouth {Earl), 
supra; Mill v. Grau (1816), 1 Stark. 434; Browne v. Jodrell (1827), Mood. A M. 
106 ; Howard v, IHgby (1834). 2 01. A Fin. 634, H. L. ; Nomge v. Prince (1860), 
2 Qiff, 246; Tates v, Boen, supra; Drew v. Nunn, supra, 

(t) Nidi V. Morley (1804), 9 Ves. 478. 

(m) Imperial Loan Co, v. Stone, supra, -v « 

(n) Oreenelade v. Dare (1866), 20 Beav. 284; but see Beavun v. WDotmeU 
(1864), 9 Exch. 809; and see p. 409, noif. 

(o) Motion V. Camroux, supra ; Pruss w, Barrington (1861), 3 Mao. A G. 48ft. 

(p) EUkt V. Inoe, supra. 
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(2) Matters of record are not, as a rale, avoidable (g), even in 
the case of a lunatic so found (r). But this rule is frequently 
disregarded both at common law (s) and also in equity, where the 
court in the exercise of its ordinary jurisdiction will set aside any 
transaction which it deems inequitable (t). 

(8) The sale or purchase by a lunatic in market overt is not 
avoidable (a). 

(4) Where a person apparently of sound mind, and not known to 
be otherwise, enters into a contract which is fair and bond fide^ and 
the parties cannot be put in statu quo^ the obligation will be 
enforced against the lunatic (&); so where a lunatic enters into 
a contract to purchase an estate and pays a deposit, a claim for the 
return of the deposit will be refused (c). 

(5) In the case of a contract for necessaries, a lunatic not so 
found may be under an obligation to pay for necessaries supplied 
to him (d), but only if the court is of opinion that the necessaries 
were provided with the intention on the part of the person making 
the provision of being paid for so doing (c). Necessaries include 
the common necessaries of life(/), having regard to the social 


(q) BeyerW^ Oaw (1603), 4 Oo. Eep. 123 b; 8 Bao. Abr., tit. Fines and 
Beooveries (0.). 

(r) E.g.t a fine or recovery (Oo. Litt. 247 a ; Lewing'B CasB (1584), cited 10 Co. 

Bep. 42; MantfitWB (7040(1614), 12 Oo. Eep. 123, 124; Murleyy.Bhefrten (1838), 
8 Ad. & El. 754 ; Hwm v. (1875), 1 Bidg. Pari. Rep. 16, 276 ; Needier v. 

Wimhesier {Biehop) (1615), Hob. 220). 

(«) Wentiocvih v. ChotmLey (1744), died 3 Atk. 313; Beverley's Case, supra, 
Chamberlains v. Thvrpe{lb%Q), Oro. Elias. 187 ; Hums v. Burton, supra ; Thompson 
V. Lsach (1690), 3 Mod. Rep. 301 ; Stokes v. Olivtr (1696), 5 Mod. Rep. 209 ; Ex 
parts Roberts (1746), 3 Atk. 308; WaUatt, Vouchee (1826), 3 Bing. 423. 

(i) Addison v. Dawson (1712), 2 Yem* 678; compare also Howard v. Digby 
(lfe4), 2 01. A Fin. 634, 661, H. L. ; Ferres v, Ferres (1708), 2 Eq. Oas. i5)r. 
695 ; CdUhy v. Smith (168^, 1 Vem. 205 ; Cartright v. Jitney (1742), 2 Atk. 
380 ; Baker v. I*ritchard (1742), 2 Atk. 387 ; Olerk v. Clerk (1700), 2 Vem. 412 ; 
Frank v. Mainwaring (1839), 2 Beay. 116. 

(o) 2 Oo. Inst. 713, 

(5) MoUon v. Camroux (1848), 2 Exoh. 487 (purchase of annuity); Baxter v. 
Portsmouth {Earl) (1826), 5 B. A 0. 170 (goo^ supplied); Browne v. Jodrell 
(1827), Mood. A M. 105 : Price v. Barrington (1851), 8 Mao. A G, 486 (convey- 
ance) ; Elliot V. Ince (1857), 7 De G. M, A G. 475 (sale and purchase, see per Lord 
Ceanworth, L.C., at p. 487) ; Hassurd v. Smith (1872), 6 1. R. Eq. 429 ; Beavan 
y. Jd*Donndl^%H), 9 Each. 809 (deposit on purchase of real estate); Moss y. 
Tnbs (1862), 3 F. A F. 297; Barrow y. Barrow (1774), 2 Dick. 504 (marriage 
^tlement) ; Drew y. Nunn (1879), 4 Q. B. D. 661, 0. A. (goods suppliM). 
There appears to have been some doubt at one time whether the proposition 
applied to mortgages by a lunatic (Snook y, WaUs (1848), 11 Beay, 105 ; Jacobs 
y. Richards, Jacobs y. Porter (1854), 18 Beay. 800 ; 5 De G. M. A G. 55, 0, A.) 
but it is conceived that it would {Campbell y. Hooper (1855), 1 Jur. (ar. s.1 
670 : and see Kirkwall y. Flight (1840), 8 W. R. 529) ^ 

(c) Beavan v. M* Donnell, supra, 

Jd) Wentworth y. Tubb (l841), 1 Y. A 0. Oh. Oas. 171 ; Baxter y, PortemouDs 
{Earl), supra; Manby y. ScoU (1663), 1 8id, 112, Bx. Oh.; Dans y. Kirkwall 


jHWTuiy Y. ocow iiooo), 1 am, iiss, jax. un.; Juans y. iLirkwaU 
(FMomirfw.) (1838), 8 0. * P. 679 ; Bm parte BaU (1802), 7 Ves. 261 ; BdeoH ▼. 
Dimeomi., ihtntmnbe y. Ndton (1846), 9 Beay. 211 ; Howard y. Digbu, ttipraj 


Y. V Oeav. Alt , HOWOTa V, JLnQW, 

Ovitr V. Beard (1839), 10 Sim. 7 } Chappdl y. Ntam (1879), 4 L. B. Ir. Sl6'; 
^ a O*- !>• 0. A. : A. Bhodee, lOodee y. Bhadee (1889), 44 

Oh. D. 94, 0. A. : JTiojWe t. Bwleg, [1897] 1 Oh. 123. 

(•) Be Bhadee, Modee y. Bhodee, etwra, ^htiagOiKar r. Beard, Mnra. 

(/) PWw* T. JSIamimg (1840),6 M. A W. 42; Vhortoa y. MadmSe, Orippt^ 
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status of the lunatio (g). The term has been extended so as to 
include costs incurred in obtaining a commission in lunacy (h), 
even when the alleged lunatic was found to be of sound mind (i), or 
in resisting a commission (A:). It also includes necessaries supplied 
to the lunatic’s wife(Z), as well as moneys advanced to her for 
necessaries, though she had a separate income (m) ; but the autho- 
rity of a wife to pledge her husband’s credit is no greater in the 
case of a lunatic than in the ordinary case of husband and wife (n). 
Where a husband was confined in an asylum, but no committee 
was appointed, it was held that he could on his release recover 
moneys belonging to him, which bad been expended in the 
maintenance of his children (o). 

(6) The acts, during a lucid interval, of a lunatic who has not 
yet been so found by inquisition, are valid, wliether the person 
dealing with him has notice of his lunacy or not (p). Thus, deeds 
executed by a lunatic, though confined in an asylum at the time and 
even under restraint, may be valid (q), as, also, deeds executed before 
but in expectation of insanity (r). 

Where a person has been found lunatic by inquisition, so long 
as the inquisition has not been superseded, he cannot oven during a 
lucid interval execute a valid deed dealing with or disposing of his 
property ; such a deed is entirely null and void (a). 


r. Hill (1844), 5 Q. B. 606, 611 ; Bijder y, Wombtvell (1868), Tj. E. 4 Exch. 32, 
Ex. Oh. 

(^) Re RhodeSf Bhodee v. Rhodes (1889), 44 Oh. D. 94, 0. A. ; Re J, {a Person 
of Unsound Afincf), [1909] 1 Oh. 674, 0. A. 

(A) Williams v, Wentvjorth 0842), 6 Beav. 325 ; Re Camming (a Lmiat<c\ 
Deceased (1854), 6 De G, M. & G. 30, 0. A. ; Re Rutter , GhcsUr v. Itolfe (1863), 
23 L. J. (CH.) 233, 0. A. ; Stedman v. Hart (1864), 23 L. J. (cn.) 908 ; Brockwell 
V. Bullo^ (1889), 22 Q. B. D. 667, 0. A. 

(i) Nelson v. Duncombe, Dancombe v. Nelson (1846), 9 Beav. 211; Be JironkCf 
aLunatiCy Ex parte (1813), Coop. G. 64; Wentworth ▼, Tubb (1841) 1 Y. 
& 0. Oh. Oaa. 171. 

(Jfc) Wentworth v. Tubb^ supra, 

u) Read v. Regard (1861), 6 Exch. 636. 

(m) Re Wood^s Estate, Davidson v. Wood (1863), 1 De G. J. & Sm. 465, 0. A. ; 
and see title Husbawi) and Wife, Vol. XVl., p. 423. 

(n) Richardson y.Du Rais (1869), L. E. 5 G B. 61 ; Chappell v. Nunn (1879), 
4 L*. E. Ir. 316; Drew v. Nunn (1879), 4 Q. B. D. 661, 0. A. ; see also, as to 
criminal lunatics, Re J* (a Person of Unsound Mind), supra. As to the authority 
of a wife to bind her husband, see, generally, title Husband and Wife, 
Vol. XVI., pp. 411 etseq, 

(o) Healing y. Healing (1902), 61 W. R. 221. 

(p) Beverley's Case (1603) 4 Oo. Rep. 123 b, 126 a; A.^0. y. Parntlur (1792), 
8 Bro. 0. C. 441 ; Selby y. Jackson (1843), 6 Beav. 192; and see liirkin v. Wing 
(1890), 63 L. T. 80. 

(g) Sdby v. Jackson, supra. 

(rj Fatdder v. Silk (1811), cited in Towart t. Sellars (1817), 6 Dow, 231, 236, 

(a) Be Walker (a Lurudie so Found), [1905] 1 Oh 160, C. A. ; Ex parte Wright 
(Str BenjaminUies^), 1 Vern. 165. See also title Deeds and Othbk Instbu- 
MENT8, Vol. X., pp. 369, 860. He can, however, make a wiU during a lucid 
interval (see p. 403, post). Wbdre a person who has entered into a contract for 
the sale of property is subsequently found a lunatio with lucid intervals as from 
a date prior to ^e contract, the court will direct an issue whether the contract 
was CDLOCuted during a lucid interval {Hall v. Warren (1804), 9 Ves. 606 ; see 
Owm V. DavUs (1748), 1 Vea. Sen. 82 ; Peggs v. Skynner and Richardson (1784). 
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Lohatics and Persons of Unsound Mind. 
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817. The judge in lunacy may direct the committee to perform 
any contract relating to the property of the lunatic entered into by 
the lunatic before his lunacy (6), and a covenant to execute a 
power by a person who subsequently becomes insane will be 
enforced (c). 

818 Every transaction with a lunatic, even where the person 
dealing with him has no notice of the lunacy, must, in order to be 
upheld, be fair and bond fde (d), and this rule extends to persons 
of weak understanding who can be easily or unduly influenced as 
well as to lunatics (e), 

819. Any disposition made by a lunatic without valuable 
consideration will be set aside, even against subsequent purchasers 
for valuable consideration without notice (/). 

StJB-SEcr. 2. — Insurance. 

820. On insuring the life of a lunatic the fact of his lunacy 
should be disclosed, especially if the lunacy is of such a kind as to 
affect his bodily health (g). 

821. It is settled law that where a person who has insured his 
life dies B,felo de se, public policy avoids the contract in consequence 
of the death being occasioned by his own criminal sust(k), but 
where the act of suicide takes place when the assured is insane, 
then, whether he be beneficially interested in the insurance or not, 
and in the absence of any special condition, the policy is not 
avoided (i). Similarly, while a condition supporting the insurance 
in the event of the suicide of the assured, he being at the date of 
the act beneficially interested in the policy and of sound mind. 


m ye&uug o 

(c) Afflec 

(d) 1 8to 
77, P. G. ; 


1 Oox, Eq. Gas. 23; and Kirkwall ▼. Flight (1842), 3 W, B. 629); where a 

S urohaBor is found lunatic, subsequently to the date of the contract, as from a 
ate prior to the contract, the court wiU declare the contract null and void, 
and order the costs and expenses of the vendor to be taxed and deducted from 
the de^sit made on the purchase, and the residue to be paid to the committee 
of the lunatic’s estate (/Vewf v. Bearan (1853), 22 L. J. (CH.) 638). 

(6) Lunacy Act, 1890 (53 & 54 Viet c. 5), s. 120 (i) ; and compare Re Pagani 
(a Person of Unsound Mind), Re Pagani* s Trust, [1892] 1 Oh. 236, 0. A. (where 
a vesting order was made). 

‘ leek y, A ffleck (1867), 3 Sm. & G. 394. 
itoiy, 13th ed., 242,249; Blackford v. Christian (1829), 1 Knapp, 73, 
Glarkscmy. //aamay (1723), 2 P. Wms. 203 ; Uartside v, Isherwood 
(1783), 1 Bro. 0. 0. 658, 661 ; Rassard v. Smith (1872), 6 I. B. Eq. 429. 

(c) 1 Story, 13th ed., 258; Osmond v. FiUroy (1731), 3 P. Wms. 129 ; Fox v. 
Ma^h, put V. Mackreth (17911,1 Bro. 0. G. 400, 2 White & Tud. L. C., 
7th ed., 709 ; Huguenin v. BaseUy (1807), 14 Ves. 273 ; Nottidge v. Prince (I860), 
2 Gift. 246 ; Lyon v. Httme (1868), L. B. 6 Eq. 665 ; Morley v. Loughnan, [1893] 
1 Ch. 736. 

(/) ettrk V. Clerk (1700), 2 Vem. 412 (settlement); Elliot v. Inee (1867), 7 
De G. M. & G. 475 (disentailiug deed); Sentance y, Poole (1827), 3 0. & P. 1 
(promissory note) ; Manning v. Gill (1872), L. H, 13 Eq. 485 (voluntary deed). 
^ also title Gifts, Vol XY., p. 403. As to wills, see pp. 403 et seq,, post, 

(g) Lindenau y. IM>orough (1828), 3 Man. & By. (k. b.) 45. As to the duty 
to dkclose material facts on making a proposal for life insurance, see title 
Iksuhangb, Vol. XVII., pp. 550 et seq, 

{h) Amioahk Society v. BoUand (1830), 4 BE. (H. s.) 194, H. L. 

(t) Horn V. AfqtUr^Anstrolkm wed UnivormU Life Assuromoe Obu (1861), 30 L. J. 
((OL) 611. 
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is void (A:), it is eonoeived that a condition supporting the insurance b»ot. i. 
in the event of suicide while under the influence of insanity, and Contracts 
whether the assured was or was not beneficially interested in the and Pis- 
poUcy. would not be void. Where a policy contains a condition positlong. 
avoiding the policy in the event of the assured committing suicide Application 
or dying by his own hand, the condition applies although the of special 
assured takes his life while in a state of insanity, the moral oonditions. 
condition of mind not being material in such case(Q. 

Sub-Sbot. 3. — Marriage. 

822. Marriage with a lunatic so found by inquisition is null and Of lunatic to 
void to all intents and purposes whatsoever, even though celebrated 

daring a lucid interval (m). 

823. In the case of a lunatic not so found by inquisition, Of lunatic not 
marriage, like other civil contracts, will be invalidated by want of ^ 
consent of capable persons (n), and this disability of the party makes 

the contract void ab initio and not merely voidable (o), and 
therefore no sentence of avoidance is necessary (p). 

824. The fact of mental incapacity at the time of the marriage Evidence of 
must be established by evidence, everything being presumed in incapacity, 
favour of the marriage (q), and the validity of the marriage is 
decided by the capacity of the party at the actual time of marriage, 

and not by his state of mind before or after (r). 

825. In considering the question as to the degree of mental 
incapacity which will invalidate such a marriage it is necessary to 
distinguish between (1) incapacity arising from actual insanity, and 
(2) mere dullness of intellect («). 

(1) The incapacity arising from actual insanity must be such Degree of 
that the party was incapable of understanding the nature of the incapacity, 


(k) Amicable Society v. Bolland (1830), 4 Bli. (n. 8.) 104, 11. L. ; see, further, 
title Iksurancb, VoL XVII., p. 556. 

{1) Borradaile v. Hunter (1843), 5 Man. & G. 639; Cli/t v. (1846), 

3 u. B. 437 ; Du/aur v. Professional Life Assurance Co. (1858), 25 Beav. 599. 

(th) Marriage of Lunatics Act, 1811 (51 Geo. 3, u 37) ; Turner v. Meyers 
(falsely called Turner) (1808), 1 Hag. Con. 414,417; title Hu8«.\nd and Wife, 
Vol. XVL, p. 282 ; as to tno common law, see I Bl. Com. 438, and StHes v. 
}ye8t (1605), 1 Roll. Abr. 357 ; Sheppard, Abridgment, tit. Idiot; Uarg. Co. Litt. 
80 a, n. (1), 30 b, n. (2) ; Bac. Abr., tit. Idiots and Lunatics (1).). As to contempt 
of court in marrying a lunatic so found, see title Contemft of Court, ATrAOii- 
BffENT, AND COMMITTAL, Vol. VII., p. 292. 

(n) Turnery. Meyers {falsely called Turner)^ supra; Portswoulh {Countess) v. 
Portsmouth {Earl) {\^2h), 1 Hag. Ecc. 356, 359; Browning y. Beane (1812), 2 
Phiilim. 69 ; Hancock y. Peaty (1867), L. B. 1 P. & D. 335. 


(o) Harford y. Morris (1776), 2 Hag. Con. 423, 425. 

(p) EUioU y. Qurr (1812), 2 Phiilim. 16, 19. As to proceedings for nullity on 
the ground of lunacy, see title Husband and Wife, Vol. XVI., pp. 469 et seg. 

(q) Portsmouth {Countess) v. Portsmouth {Earl), supra; Harrod y, Harrod 


EUioU y. Qurr (1812), 2 Phiilim. 16, 19. As to proceedings Xor nullity oi 
lund of lunacy, see title Husband and Wife, Vol. XVI., pp. 469 et seg. 


the ground of lunacy, see Utie JtiusBAND and wife, voi. pp. wb ei seg. 

(c) Portsmouth {Countess) v. Portsmouth {Earl), supra; Harrod y, Harrod 
(1854), I K. & J. 4. 

(r) Parker v. Parker (1757), 2 Lee, 382 ; Ex parte Feme (1801), 5 Ves. 832; 
EUis v. Bowman (1851), J7 L. T. (o.s.) 10; Leyeyt v. O'Brien (1834), Milw. 
325, 334 ; Hancock y. t eaty, supra. Similarly, the fact that one of the parties 
was of unsound yni«d before promise made is no defence to an action for oreach 
of promise of marriage {Baker y, Cartwright (1861), 30 L. J» (0* P.) 364). 

(s) Harrod v. Harrod, supra. 
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contract and the duties and responsibilities which it creates (a), or 
of taking care of his own person or property (b), 

(2) Weakness of intellect, as distinguished from actual insanity, 
is not a suflScient ground for invalidating a marriage, unless fraud 
is also proved (c), and where fraud is clearly proved weakness of 
mind may be presumed from the tender years of the party (d)* 

826 . Proceedings to set aside a marriage on the ground of the 
insanity of one of the contracting parties may be brought (1) by 
the contracting party upon recovery ; and if the contracting party, 
having recovered, take no steps to invalidate the marriage, no one 
can institute such proceedings on his behalf («) ; (2) where the 
contracting party is a lunatic so found by inquisition, by his com- 
mittee (/) ; (8) where the contracting party is a minor or a lunatic 
not so found by inquisition, by a guardian duly appointed for the 
purpose (p ) ; (4) where the contracting party is dead, by any person 
having an interest in the matter (/i). 

827 . Where marriage has once been validly contracted, the usual 
incidents belonging to it attach and continue, notwithstanding the 
subsequent insanity of either party ; nor will such insanity operate 
as a dissolution of the bond nor afford a ground for a decree of 
dissolution of the marriage or of judicial separation (i). Thus, the 
liability of a husband for the maintenance of his wife is not removed 
by his or her becoming lunatic (fe). 

Insanity arising during the marriage state will be an answer to 
many charges of misconduct (1), but the misconduct must be the 
consequence of the insanity (m), and in order to make insanity a 
good plea to a petition for a divorce the plea should state that the 
insanity is lasting and abiding and without hope of recovery (n). 


(а) Durham v. Durham (188d), 10 P. D. 60 ; and see the judgment of Hannen, 
J., in Hancock y. Peaty (1867), L. E. 1 P. & D, 835. 

(б) Brouming v. Beane (1812), 2 Phillim. 69 ; and compare Turner y. Meyem 
{JaUdy called Turner) (1808), 1 Hag. Con. 414, 417. 

(c) PorUmouth {Counteea) v. Portsmouth (Earl) (1828), 1 Hag. Eoc. 856, 359 ; 
Harford y. Morris (1776^, 2 Hag. Con. 423, 426 ; ana see Fust v. Bowerman (1790), 
2 Hag. Con. 436, n. ; HuU y. HtUl, falsely called M' Arthur (1851), 16 Jur. 710. 

id) Harford v. Morris^ supra, 

(e) Turner y. Meyers (falsely called Turner), supra ; and eee Hancock y. Pealy, 
mipra, 

(/) Portsmouth (Countess) y. Portsmouth (Eart), supra; Fust v. Bowerman, 
supra; Parnell y. ParneW (1814), 2 Hag. Con. 169; Woodgatev, Taylor (1861), 30 
L. J. (p. M. & A.) 197. 

ig) Mordaunt v. Moncreiffe (1874), L. E. 2 Sc. & Diy. 874 ; Fust y. Bowerman, 
supra; Hancock y. Peaty, supra; compare Fry y. Fry (1890), 15 P. D. 60, 0. A., 
and QiUs y. Giles, [1900] P. 17; and aee title Is^Ajrrs and Ohildbxn, 
Vol. XVII. , pp. 134 et seq. 

(A) Browning y. Beam, su^; Parker v. Parker (1757), 2 Lee, 882; and see 
title Husband and Wife, Vol. XVI., p. 470. 

(0 Hayward y. Hayward (1858), 1 Sw. & Tr. 81 ; HaU y. HaU (1864), 3 
8w. A Tr. 347 ; compare title Husband and Wifb, Vol. XVL, pp. 476, 484. 

(k) Bradie y. Barry (1813), 2 Ves. & B. 36. 

(l) HaU y. HaU, su/ra ; Hanbury y. Hanbury, [1892] P. 222 ; and see Yarrow 
V. Yarrow, [18921 P. 92. 

(ill) White y. White (1858), 1 Sw. & Tr. 592 ; Ouriis y. Curtis (1858), 1 Sw. 4t 
Tr. 192, 213; Marsh y. Marsh (1858), 1 Sw. & Tr. 312. 

(a) Hanbury y. Hanbury, supra; and see Yarrow y. YarroWt supra; and title 
Husband and Wtfr. Vol. Xvl., p. 476. 
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Sbot. % — Torts. 

828 . Though there is no reported instance of an action of tort 
ever being brought in this country against a lunatic (o), it would 
seem that, according to the old common law, lunacy was no defence 
to such an action (p), and it is clear that the doctrine that no man 
may stultify himself by pleading his own incapacity would apply 
as well to an action of tort as to an action of contract (q). But it is 
conceived that insanity would now be held to be a defence to an 
action of tort if it could be proved that the person committing the 
wrong was not competent by reason of mental infirmity to 
understand the nature and consequences of the act which he was 
doing (r). 

Sect. 8. — Wills. 

829 . In order that a will should be valid it is requisite that the 
testator should have at the time when he makes Ins will a 
reasonable memory and understanding to dispose of his estate (s). 
So the will of an idiot is void (t), as is the will of one deaf and 
dumb from his nativity, he being in presumption of law an idiot (a), 
though the presumption may be rebutted (b). The will of a 
lunatic made during his insanity is void (c), and where an insane 
person purports to make a will letters of administration will be 
granted as in the case of intestacy (d), but the will of a lunatic, 
whether so found or not, made during a lucid interval is valid (e). 
Mental imbecility arising from advanced age or produced by exces- 
sive drinking or any other cause may destroy testamentary 
power (/). Shortly, it is essential to the exercise of the testa- 
mentary power that a testator should understand the nature of the 
act and its effect, and that no insane delusions should dominate his 
mind so as to overmaster his judgment to such an extent as to 


(o) Clerk and Lindsell. Law of Torts, 5th ed., 48. 

(p) Weaver r. Ward (1616), Hob. 134; Bac. Abr., tit. Trespass (C. L); and see 
Hayarofi v. Oreaey (1801), 2 Last, 92, per Lord Kenyon, O.J., at p. 104. 

(g) Croee v. Andrews (1598), Cro. Eliz. 622 ; see p. 397, ante; and see Mordaunt 
w, Mordaunt (1870b L. R 2 P. & D. 103, per Kelly, C.B., at p. 142. 

(r) Hanhu/ry v. Hanbury (1892), 8 T. L. K. 559, 0. A., per Lord EsnXR, M.B., 
at p. 560 ; and see Emmens v. Pottle (1885), 16 Q. B. D. 354, 356, 0. A. 

(s) Shep. Touch, (ed. Preston) 403 ; WinrAester*s (Marquis) Cast (1599), 6 
Co. Eep. 23 ; Banks v. Oood/dlow (1870), L. E. 5 Q. B. 549 ; Jenkine v. Morris 
(1880), 14 Ch. D. 674, C. A. ; Murfett v. Smith (1887), 12 P. D. 116 ; Hope ▼, 
CampheU, [1899] A. C. 1. 

(t) Bac. Abr., tits. Idiots and Lunatics (P.)j Wills (B. 12). 

(e) Swinburne on Wills, Part n., s. 4, pi. 2 ; s. 10, pi. 2 ; In the Goods of 
Owston (1862), 2 8w. & Tr. 461 ; In the Goods of GedU (1864), 3 8w. & Tr. 431. 

(5) Ihid. ; Dickenson v. BZiwsf (1754), 1 Dick. 268. 

(c) Swinburne on WiUs, Part IL, s. 3. 

( In the Goode of Rich, [1892] P. 143. ^ _ 

ie) Swinburne on Wills, Part H., s. 3, pL 4 ; Hall v. Warren (1804), 9 Tes. 
610; Rodd v. Lewis (1755), 2 Lee, 176 ; Cartwright v. CaHwrtght (17931, 
X P kniim 90, 100; Bannatyns v. Bannaiyne (1852), 16 Jur. 864 ; Re Walker (a 
Lunatic so Found), [1905] 1 Ch. 160, 172, C. A. 

{/) ExparU cJvniner (1806), 12 Ves. 445, 452; Sherwood v. Sanderson (1815), 
19 yoe, 2w, 288 ; Ridgivay v. Darwin (1802), 8 Ves. 65 ; Griffiths v. Robins 
(1818), 8 Madd. 191 ; Machenade v. Handasyde (1829), 2 Hag. £oc. 211 ; and see 
Ayrey v. ffiU (1824), 2 Add- 906, 209, 210. 
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Lunitios aot FEBsara or Vmomm Mikb* 

render him incapable of making a reasonable and proper disposition 
of his property or of taking a rational view of the matters to be 
considered in making a will (g). 

The sound and disposing mind and memory must exist at the 
actual moment of execution (h), and a will executed during insanity 
does not become valid by the subsequent recovery of the testator (t). 

Part of a will may be established and part held not entitled 
to probate if incapacity be shown at the time of execution of the 
latter part (k), 

830. Where the sanity of a testator is in question, parol or 
documentary evidence will be admitted to show that the will 
expresses the deliberate intention of the testator. All statements, 
whether verbal or in writing, of a testator preparatory to making a 
will, and his conduct generally in relation thereto, are of importance 
to show whether in fact the testator was aware of the character of 
the act he was performing (Q. A will of a testator being in his own 
handwriting, and affirmed and delivered by him, affords strong 
evidence of his capacity to make a will (m). The evidence of an 
attesting witness impeaching the will, inasmuch as he thereby 
impeaches his own act, though admissible, must be received with 
scrupulous jealousy (n), and is not to be relied on unless 
corroborated by other evidence (o). 

831. The existence of certain intimate or confidential relations 
between a testator and a person benefited by his will renders it par- 
ticularly necessary to prove that the testator was capable of making 
a will (p). Such are the relations of medical man and patient (q), 
parent and child (r), child and parent (a), husband and wife (t), 


(ff) Banks ▼. Qoodfdlow (1870), L. B. 5 Q. B. 649 ; Hope v. Cam^eU, [1899] 
A« 0* 1 • 


(A) Billinghurst v. Vickers (1810), 1 Phillim. 187; Wood ▼. Wood (1811), 1 
PhilUm. 357 ; and see title Exeoutobs and Adionistbators, YoL XIv . p. 178. 

(t) Arthur V. Bokenham (1708), 11 Mod. Hep. 148, 167 ; Shep. Touoa. (ed. 
Preston), 413. 

(k) Brouncker v. Brouncker (1812), 2 Phillim. 67. 

(/) Hall ▼. Warren (1804), 9 Yes. 605, 610; Levy t. Lindo (1817), 3 Mer. 81 ; 
Filmer v. QoU (1774), 4 Bro. ParL Gas. 230; Fane ▼. Devonshire (Duke) (1719), 
6 Bro. ParL Gas. 137; Wheeler y. Alderson (1831), 3 Hag. Eoo. 674; SuHin y. 
Barry (1837), 1 Curt. 614, 629 ; Durling y. Loveland (1839^ 2 Gurt. 226. 

(971) Cartwright y. Cartwright (1793), 1 Phillim. 90, 100; see also RuJtherford 
y. iifai4h!(1832), 4 Hag. £co. 213,226; and Clarke y. Lear (1791), dted 1 PhiU^ 
119. 


(n) Bootle y. Blundell (1816), 19 Yes. 494, 604 ; Howard y. BraUhwaUe (1812), 
1 Yes, A B. 202, 

(o) Kifdeside y. Harrison (1818), 2 Phillim. 449, 499; compare BurrowesY. 
Lock (1806), 10 Yes. 470, 473 : Young v. Richards (1839), 2 Gurt 371 ; Pennant 
y. Kingseots (1843), 3 Gurt 642 ; Hudson's Cass (1682), Skin. 79 ; Digg's Case 
(uDd.tod)y oitod Skw. 79. 

(p) Btgrpvt T. Kirwan (1828), Beat. 157. 186; BulUtp r. ITil/ord (1834), 8 
Bli. (n. 8.) Ill, H. L. ; Butlin y, Barry, aupra; Durling y. Loveland, supra ; 
see also tiUe FBAXTDUtJENT aitd YomABLB ComniyANOXS, YoL XY., p. 107. 

(q) Popham y. Brooke (1828), 6 Buss. 9. 

i V} FPHffAl y. VanderT^ank (1866), 2 K. ft J. 1. 

r#; Uaaemxie v. Handoeyde (16^, 2 Hag. Eoo. 211. 

(I) Mynn y. Bdhineon (1828), 2 Hag. Eoo. 139, 179 ; Moss y. ArafMl 0 r 


(1311), 1 
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mfe and husband (a), spiritual adviser and penitent (6), and 

more especially legal adviser and client (c). Still stricter proof is Wills , 

required where there is some weakness in the testator which, though of other 

not amounting to incapacity, renders him liable to be made tbe circtaxustuices 

instrument of those around him(d), or where the testator is of raising pre- 

extreme age(e), or it is alleged that the will was prepared or 

obtained by or through a person benefited thereby (/), especially ^ ^ 

where that person was the legal, medical, or spiritual adviser of the 

testator or was in some other position of influence towards him (g) ; or 

where knowledge of the contents of the will was not brought home to 

him(h), or the will was prepared on verbal instructions only(t), or 

where there was any concealment or misrepresentation (k ) ; or where 

the will is at variance with the known affections of the tesktor (1) or 

his previous declarations (m) or his dispositions in former wills (w), 

or a general sense of propriety (o) , or has been clandestinely obtained ; 

or where there is evidence that the will has been obtained by 

force (p), or by intimidation (q), or by importunity (r), or has been 

made by interrogatories («), or has been prepared by (t) or on the 

instructions of a legatee 00. 


Phillim. 254 ; Baker v. Batt (1838), 2 Moo. P. 0. 0. 817 ; Marsh v. Tyrrell (1828), 
2 Hag. Ecc. 84. 

(a) Hacker v. Newborn (1654), Sty. 427 ; Williams y. Ooude (1828), 1 Hag. 
lice. 577 ; Harwood v. Baker (18401, 3 Moo. P. 0. 0. 282, 290. 

(b) Middleton v, Sherburne (1841), 4 Y. & C. (ex.) 368 ; compare Huguenin y. 
Baseley (1807), 14 Ves. 273. 

(c) Segrave v. Kirwan (1828), Beat. 137, 166; Maccahe y. Hussey (1831), 2 

Dow & Cl. 440, H. L. ; Ingrain v. Wyatt (1828), 1 Hag. Ecc. 384 ; y. 

Ingram (1832), 3 Hag. Ecc. 466 ; Haworth v. Marriott (1833), 1 My. A S.. 643; 
Dufaur v. Oo/t(1840), 3 Moo. P. C. C. 136 ; Powell v. Powell, [1900] 1 Oh. 243; 
Willis y. Barron, [1902] A. 0. 271 ; WHght y. Carter, [1903] 1 Ch. 27. 0. A. 

(d) Ingram v. Wyatt, supra; DonegaVs (Lord) Case (1751), 2 Ves. Sen. 407; 
Mountain y. Bennet (1787), 1 Cox, Eq. Cas. 353. 

(0 Kinleside v. Harrison (1818), 2 Phillim. 449, 499 ; Griffiths v. Robins (1818), 
8 Madd. 191. 

(/) BUlinghurst v. Vickers (1810), 2 Phillim. 193; Mackenzie y. Uandasyde 
(1829), 2 BEag. Ecc. 211. 

(g) Popham y. Brooke (1828), 5 Buss. 9; Middleton v. Sherburne, sujtra; 
Huguenin y. Baedey, supra; Segrave y. Kirwan, supra; Ingram y. WyaU, supra. 
(A) Paske y. (1815), 2 Phillim. 323. 

(♦) Middleton y. Forbes (1778), cited 1 Hag. Boo. 395, 398 ; Mackenzie y. 
Handasyde, supra. 

(A) Segrave y. Kirwan, supra; Allen y. M'Pherson (1847), 1 H. L. Oas. 191, 
207. 

(Z) King y. Farley (1828), 1 Hag. Ecc. 502 ; Brydges v. King (1828), 1 Hag, 
Ecc. 266; Coghlan's Case (undated), cited in Bootle v. Blundell (1815), 19 Ves. 


494, 508. 

(m) Baker y. Batt, supra ; Marsh y, Tywell, supra; Brydges v. King, supra. 


(n) Mynn y. Bdbinson (1828), 2 Hag. Eoc. 169, 179; Brydges y. King, supra. 
Butlin y. Barry (1837), 1 Curt. 614, 629 ; Darling y. Loveland (1839), 2 


(p) Mackenzie y. Handasyde, supra • Paske y. Ollat, supra; WyaU y, Ingram, 
su^a; Mountain y. Bermet, supr a. 

(o) Swinburne on Wills, Part VII., f 2 ; Nelson v, Oldjield (1688), 2 Vern. 76. 
(r) ConstabU y. Ti^neU (1833), 4 Hag Ecc. 465, 477. 

Isj Green y. Skipworth (1809), 1 PhiUim. 53. 
tt ; Paske y. Olud, supra. 

(u) Dodge y. Meech (1828), 1 Hag. Ecc. 613. 
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Bibot. 4. 

Mlscel- 

laneoag. 

Agtnoj. 


On an 
inqnifition. 


At common 
Uw and in 
Chancery. 


In a probate 
action. 


In criminal 
proceedingB. 


Sect. 4. — Miscellaneous. 

832. A lunatic cannot effectively appoint an agent (v), and an 
agency created during sanity will be determined by the lunacy of the 
principal or agent (w). 

833. Other instances of incapacity on the part of a lunatic are 
dealt with elsewhere (x). 


Part III. — Evidence of Insanity. 

Sect. !• — As to the Issues. 

834. On an inquisition the issue (a) to be tried is whether the 
alleged lunatic is of unsound mind so as to be incapable of manag- 
ing himself or his affairs (b). 

835. In an action at common law or in Chancery, where the 
responsibility of an alleged lunatic is in question, the issue 
generally directed is, “ Was the alleged lunatic at the date in 
question capable of understanding the nature of the act he was 
performing (c). 

In a probate action, where the sanity of a testator is in 
question, the issue is, Was the testator of a sound and disposing 
mind (d) ; that is, was he able to understand the nature of the act 
and its effect, the extent of the property of which he was disposing, 
and the claims to which he ought to give effect (e). 

In criminal proceedings the issue is, ** Was the prisoner at the 
time of committing the act labouring under such a defect of reason 
from disease of the mind as not to know the quality of the act 
which he was doing ; or, if he did know it, did he know that what 
he was doing was wrong? ** (/). 


JS. 


See title Agency, Vol. I., p. 160. 
^ered as to the oompetenoy of a 


In a proper case an inquiry may be 

a plaintiff to retain a solicitor (Pomety v 

Pameiy, [1909] W. N. i68). 

(14;) See title Agency, vol. I., pp. 233, 234 ; and see I'ore Street Warehouse 
Co. V. Durrani (1883), 10 Q. B. D. 471, 474; Tonge v. Toynbee, [1910] 1 K. B. 
216, 0. A. (oases as to solicitor’s retainer). 

(k) As to changes of domicil of a lunatic, see title Oonflict of Laws, YoL YL, 

f . 192 ; as to his incapacity to present to an advowson, see title Ecclesiastical 
4AW, Yol. XI., p. 674 ; as to the effect of lunacy upon the holding of a benefice, 
see ibid., p. 642 ; as to the lunacy of a dean or canon, see ibid., p. 482 ; and as 
to the lunacy of a bishop, see ibid., p. 407 ; as to the incapacity of a lunatic to 
vote at an mection, see title Elections, Yol. XU., pp. 140, 164 ; as to his 
incapacity to sit in Parliament, see title Pabliament. 

(a; This part of the title is confined to evidence in connection with the proof 
of lunacy. As to the oompetenoy of lunatics and idiots themselyes to give 
evidence, see title Evibbnce, Yol Ain., p. 669. 

(6) Lunacy Act, 1890 (63 64 Yict o. 6), ss. 94, 98. As to confining the 

inquisition to this issue, see, further, p. 421, pod. 

cl Afanntn d. Ball y. Ball (18^), Sm. ft &t. 183, 464. 
i€f) Seep. 403, ante. 

(e) Banks y. OooMBow (187^, L. B. 6 Q. B. 649; compare Bouahion y 
Knight (1873), L. S . 3 P. ft D. 64; and see title Exbcutoes Am Admuh- 
STRATOEE, YoL XIY., p. 178. 

(/) Maenaughten*s Case (1843), 8 Scott (v. E.), 600->603 ; and see title Ortminal 
Law and Pbooedubb, Yol. IX., p. S41. 
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Sect. 2* — Preaumptiom. Sect. 2 . 

836. Every man is presumed to be sane until the contrary is 
proved, and this presumption holds as well in civil as in criminal 
cases (g)» But in the case of a will it is the duty of the executors Presumptiou 
or any other person setting up the will to show that it is the act «anity. 
of a competent testator. Therefore, where any dispute or doubt Burden of 
exists as to the capacity of a testator, his sanity must be proved Sate action^ 
affirmatively {h). Similarly, where a duly executed will has been ® 
revoked, the competence of the testator to revoke it must be 
proved (i). 

Again, where a man has been proved or is admitted to have been Presumption 
insane, the law presumes such insanity to continue until it is 
proved to have ceased ; and the burden of proving recovery or a inaanlty. ^ 
lucid interval, as the case may be, lies on the person alleging the 
same (k). The evidence to prove a recovery or a lucid interval must 
be as strong and demonstrative of the fact as when the object is to 
prove insanity (Z). 

An idiot is presumed to be incurable ; lunacy is always presumed idiocy an<i 
to be curable (m). lunacy. 

Although at common law a lunatic was always presumed to Evidence as 
be capable of recovering his reason, nevertheless in cases where Suability to 
the evidence admitted has shown that there was no probability of 
recovery, the court has dealt with the lunatic's property for the 
benefit of persons other than the lunatic in a way which would not 
otherwise have been adopted (n), but the practice is rather to bo 
narrowed than extended (o). 

Where a long time has elapsed since the occurrence of an act, Lai>8e of 
which it is desired to impeach on the ground of insanity, the court time since 
will uphold the act in the absence of strong and cogent evidence of 

(0) 1 Hale, P. 0. 33 ; A.-G, v. Parnther (1792), 3 Bro. 0. 0. 441 ; White v. 

WUion (1806), 13 Ves. 87, 88; Steed v. Galleif (183G), 1 Keen, 620 ; Svouky, 

Watte (1848), 11 Beav. 105 ; Creagh v. Blood (1845), 8 1. E. 434 ; MacnavghteiCe 
Case (1843), 8 Scott (n. k.), 600—603. 

(A) Sutton ▼. Sadler (1857), 3 0. B. (N. 8.) 87 ; Sgmes v. Green (1850), I Sw. A 
Tr. 401 ; Smee v. Smee (1879), 5 P. D. 84 ; and see Ifarru v. Ingletiew (1731), 3 
P. Wms. 91, 93 ; Wallis v. Hodgson (1740), 2 Atk. 56 ; Ogle v. Cooke (1718), 1 
Vet. Son. 178; Townsend v. Ives (17*18), 1 Wils. 216 ; Boidle v. Blundell (1815), 

19 Ve8. 494, 500; Tatham v. Wright (1831), 2 Kuss. & M. 1, 13, 14, 15. 

(♦) Harris v. Berrall (1858), 1 Sw. & Tr. 153 ; Spriggt v. Spru/ge (1868), L. B. 

1 P. & D. 608 ; Benson v, Beneon (1870), L. R. 2 P. & D. 172, 176. 

(k) A.-O, V. Parnther^ supra; White y, Wilson^ supra; Frank y. Mainwnriog 
(1839), 2 Beav. 115; Snook y. Watts, supra; Haesard v. Smith (1872), 6 I. It. 

429; Prinsep and East India Co, v. Dyce Somhre (1866), 10 Moo. P. C. (\ 

232, 239, 244; Cartwright v. Cartwright (1793), 1 Phillim. 90, 100; White v. 

Driver (1809), 1 Phillim. 84, 88; Groom v. Th<mas fl829), 2 EUg. Ecc. 433; 

Waring v. Waring (1848), 6 Moo. P. 0. 0. 341 ; Grimani v. Draper (1848), 6 
Notes of Oases, 418 ; Johnson v. Plane (1848), 6 Notes of Oases, 442 ; FewHs f. 

Davidson ^8^8), 6 Notes of Oases, 461, 474. 

(1) A.-d. V. Parnther, supra, 

(m) 1 Bl. Com. 302 ; and see Be Fitzgerald, a Lunatic (1805), 2 Sch. a Lef. 

432, 438; Re Hinde, Ex parte )Vhilbr€ad (1816), 2 Mir. 99, 102. As to the 
distinction between lunaiics and idiots, see, farther, p. 395, ante, 

(n) Re Hinde, Ex parte Whitbread, supra; Re Blair, a Lunatic (1836), 1 
My. A Or. 300; Re Clarke, a Lutuiiic (mi), 2 Ph. 282; He Croft (1862). 33 
Im J, (ch.) 431, 0, A,; Re Frost (1870), 5 Oh. App. 699. 

(s) Be Seme (a Person ej Uneound Mind) (1332), 21 Oh. D. 297, 0. A. 
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Lunatics and Pebsons or LTnscntno Mind. 


BaoT.i to the contrary (;>). Similarly, in the absence of evidence to the 
Presnmp- contrary, it will be presumed that a person who has prepared or 
tions. attested the deed of an alleged lunatic and has since died would 
if available as a witness, have sworn that the alleged lunatic was of 
sound mind at the date of the execution of the deed (q). 

Sect. 3 . — Admissibility of Evidence 

Sub-Sect. 1. — In General. 

Evidence 837. Evidence as to the conduct of the alleged lunatic at the 
of conduct the state of his mind is in dispute is most important 

a£twlri"cal material, but evidence of his conduct before and after that time 
time. is admissible (r ), though it carries but little weight against satisfactory 

evidence of his state of mind at the critical time (a). 

Where, in civil proceedings, an act is alleged to be the act of a 
lunatic, the fact that the act and the manner of doing it is rational 
is strong presumptive evidence of the sanity of the doer at the time 
of the act, even where he is under confinement as a lunatic (&), 
and in this connection the spontaneity of the act, and its accord 
with natural affection and moral duty and its conformity to past and 
subsequent declarations of intention, are of importance (c). 

Where the chief or only evidence of insanity is to be derived from 
the nature of the act in question, such act must bear strong internal 
indications of irrationality to afford any presumption of the insanity 
of the doer (d). 

Effect The value of the evidence relating to the alleged lunatic’s conduct 

before and after the critical time varies materially in accordance 
with the nature of the mental disease from which he is or is alleged 

ip) Towart v. Selhire (1817), 5 Dow, 231, 236, 237, 11. L. ; compare Price ▼. 
Ikrrington (1861), 3 Mac. & G. 486, 496. 

{q) Towart v. tidlars, enpra; compare Harris v. Ingledew (1731), 3 P. Wms. 
91, 93 ; FreshfiM v. Reed ( 1842), 9 M. & W. 401. As to presumptionB generally, 
Bee title Evidence, Vol. Xlll., pp. 440, 497 et eeq. 

(r) Beavan v. McDonnell (1864), 10 Exoh. 184; compare Lovati t. Tribe 
(1862), 3 F. ft E. 9. As to the limitation of the evidence admissible on an 
inquisition, see p. 406, ante. 

(a) Ferguson v. Barrett (1869), 1 P. ft P. 613 ; compare East India Company 
and Prineepe v. Dgre Somhre (1856), 4 W. R. 714, 718, P. C. 

{b)SnoohY. Watts (1848), 11 Bioav 105; Banks v. Good/ef/oja (1870), L. B. 

6 Q. B. 649 ; Cartwright v. Cartwright (1793), 1 Phillim. 90, 100 ; Scruby and 
Finch V. Fordham (1822), 1 Add. 74, 90 ; In the Goods of Watts (1837), 1 Curt. 
694 ; MofdefioreY* Monite^e (1824), 2 Add. 364, 361, 362 ; Chambers and Yaiman 
V. Queen's Proctor (1840), 2 Curt. 416, 451 ; NichoUe and Freeman v. Bhine (1868), 

1 Sw. ft !lhr. 289 ; M'Adam y. Walker (1813), 1 Dow, 148, 178, H. L. ; but see 
Clark y. Lear and Scarwett (1791 ), citod 1 Phillim. 119 ; Evans y. Knight and 
Moore (1822), 1 Add. 229, 237, 238 ; Bannatyne y. Bunnatyne (1852), 2 Bob. Eccl. 
472, 601 ; Oreagh y. Blood (1845), 8 I. Eq. B. 434 ; A.-O. y. Parnther f 1792), 

3 Bro. 0. 0. 441 ; fTariti^ y. Waring (1848), 6 Moo. P. 0. 0. 341 ; Jeweine y. 
Morris (1880). 14 Oh. D. 674, 0. A.; 8mee y. Smee (1879), 6 P. D. 84; Murfett 
y. Bmith (1887), 12 P. D. 116. 

(f) White y. Driver (1809), 1 Phillim. 84, 88 ; Carturight y. Cartwright, supra; 
Evans Y. Knight and Moore, supra; M'Adam y. Walker, supra; Anon,, oitM in 
M'Adam y. Walker, supra, at pp. 178, 179 ; Coghlan y. Coghlan (undat^), cited 
1 Phillim. 120; Clarke y. Lear, supra; Bannatyne y* Bannat^e, supra. In a 
criminal act these qualities, or some of them, are neoessanly absent; henoe 
the difficulty of establishing a lucid interyal against a lunatic accused of a orime 
(see HadflMs Case (1800), 27 State Tr. 1281). 

(d) Wrench y, Murray (1843), 3 Ourt. 623; BaughUm^. Knight (1873), L.E. 

3 P. ft D. 64 ; Arbsig y. Asks (1626), 1 Hag. Eoa, 314. 
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838. Writings of the alleged lunatic are admissible in evidence on Writings of 
the issue, whether he be sane or not (h) ; and even his bandwriting 

may be of some value as evidence for or against his sanity (i), 

839. The fact that insanity exists or has existed in the family of an FamUj 
alleged lunatic is certainly admissible in evidence against his sanity 

in a criminal case (k) ; and, probably, also in civil proceedings (1), 

840. The treatment of an alleged lunatic by his friends or Treatment by 
relations is admissible in evidence on the question of his sanity as friends, 
between them and the alleged lunatic, but not as against third 

parties (m). Such treatment is also admissible to introduce evidence 
of what the alleged lunatic himself did with regard to it, but not 
otherwise. Thus, letters written to an alleged lunatic are admissible 
if, and only if, it is shown that they were read or acted upon by 
the alleged lunatic (n). 

841. The evidence of the alleged lunatic himself is insufficient Bpidence ot 

either to establish his disability (o) or his sanity (p). hlStic 

842. General reputation of insanity is not admissible in evidence oenerai 
either to prove the fact of insanity or to fix some person with notice reputation, 
of it (q). 

843. The opinions of medical witnesses who have examined an 
alleged lunatic are admissible in evidence on the question whether 
the patient is or is not of unsound mind (r) ; but the opinion of a 
medical witness as to the existence of facts which he has not 
himself perceived is not admissible (s). In general, the question of 


(e) See 1 Taylor, Principles and Practice of Medical Jurisprudence, 6th ed., 
(/) Snooie y. Watts (1848), 11 Beay. 105. 

(^) See Boughtm v, Knight (1873), L. B. 3 P. & D, 64, per Haknen, J., at p. 75. 
(h) Bootle y. Blundell (1815), 19 Ves. 494, 506. 

(«) Cartwright v. Cartwright (1793), 1 Phillim. 90, 100; and see 1 Taylor, 
Principles and Practice of Medical Jurisprudence, 6th ed., 852, 910. 
ik) B. y. Oxford (1840), 9 0. & P. 525. 

(/) M^Adam y. Walker (1813), 1 Dow, 148, 178, H. L. ; but see Doe d. 
Mather v. WhiUfoot (1838), 8 0. &. P. 272. 

(m) Be Windhanrit Windham y. Giuhilei (1862), 31 L. J. (on.) 721, C. A. ; 
and see Groom v. Thomas (1829), 2 Hag. Ecc. 433. 

(«) Wright y. JDoe d. Tatham (1834), 1 Ad, & EL 3, Ex. Ch. ; Wright v. Doe d. 
Tatham (1837), 7 Ad, & EL 313; (1838), 4 Bing. (n. c.) 489, H. L. ; and see 
title EymENCS, VoL XIII., pp. 445, 446, andjp. 448, note (t) ; and compare 
Wheeler and Batsford y. Alderson (1831), 3 Hag. Ecc. 574, 609. 

(o) Knight v. Young (1813), 2 Ves. & B. 184. 
ip) Bootle y. Blundell^ supra, 

Iq) Ortenslade y. Dare (185^, 20 Beay. 284. 

(r) K V. Layton (1849), 4 Cfcx, 0. 0. 149; B. y. Ekhmrds (1858), 1 P. 4k P. 
87; MaHin v. Johneton (1858), 1 P. 4k P. 122; LotaU v. Tribe (im), 3 P. 
4k P. 9. As to the opinion ot a medical witness who has not examined the 
alleged lunatic, see B. y. Frances (1849), 4 Cox, 0. C. 57 ; Doe d. Bainbrigge y. 
Bainbrigge (1860), 4 Cox, 0. 0. 454; B. y. Beorte (1831), Mood. 4k B. 75 ; 
MeNaghten^s Case (1843), 10 CL 4k Pin. 200, H, L. 

(#1 Stenhen. Diaest of the Law of Evidence, art. 49. 


tn be suffering (e). As a rule, the genera habite and co^se of life 

S 2 alleged lanatic are of greater weight meonBidwmgl^qu^Uon 

; to sanity than are particular acts done by bun, though ye^ 
Se in tbmselveBC/), as these may be the result of eccentricity 
or delirium and consistent with general sanity (y). 
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insanity and, therefore, the question whether the opinions of the 
medical witness have been formed on sufficient grounds, is for the 
jury to decide (<)• 

844 . Where the evidence is contradictory, the proper inference 
to be drawn is that which arises from the general eifect and tendency 
of the whole body of proof on each side of the question (a). On an 
inquisition of lunacy, the actual inspection of the person of the 
alleged lunatic is of great importance (b). 

Sub-Sect. 2. — FindingB of other AuthorUiei having Jurisdiction, 

845 . The finding of a jury on an inquisition of lunacy is admis- 
sible as evidence of insanity or otherwise, both in criminal (c) and in 
civil proceedings (d). Where such a finding is one of insanity it 
creates a presumption in favour of that fact, and throws the onus of 
proof on those who contend the contrary (e). But the finding is not 
conclusive of the fact of insanity, still less of the period when the 
insanity commenced (/), and the presumption may be rebutted {g). 
The fact that a person seeking to rebut the finding on an inquisition 
of lunacy attended the execution of the commission is, it is conceived, 
immaterial (h). 

Similarly, the order of a master in lunacy under the Lunacy 
Act, 1890 (i), s. 116, reciting that a person was in the opinion of 
the master of unsound mind, is admissible as piimd facie evidence 
of the fact of his insanity (&). But the report of a Chancery visitor 
in lunacy is not admissible (2). 

It is doubtful whether the finding of a jury in a coroner’s inquest 
is admissible as evidence of the fact of insanity in civil proceed- 
ing8(m), but it is conceived it would be admissible (n). 

(<) Lovati V. Tribe (1862), 3 F. & P, 9 ; and see Martin v. Johnston (1868), 1 
P. & F. 122, The evidence of medical witnesses in lunacy cases is criticised by 
Lord COTTENHAM, L.O., in JRe Dyce Sombre (1849), 1 Mac. & G. 116, 128. 

(а) See Taiham v. Wright (1831), 2 Buss. A M. 1, per Tindae, O.J., at 
p. 20 ; and compare Towart v. Sellars (1817), 6 Dow, 231, H. L, 

(б) Pope, Law and Practice of Lunacy, 2nd ed., 418. As to admissibility of 
evidence, see, further, title Evidence, Vol. XIII., pp. 421, 428. 

(c) Jt, V. Bowler (1812), cited in Shelford on Ijunatics etc., 590. 

{d) Sergeson v, Dfa% (1742), 2 Atk. 412; Faulder v. Silk (1811), 3 Oamp 
126 ; Bane v. Kirkwall (Fiscountess) (1638), 8 0. & P. 679 ; Hally, Warren (1804), 
9 Ves. 606, 609; Browning v. Beane (1812), 2 Phillim. 69; Hume v. Burton 
(1786), 1 Bidg. Pari. Bep. 204; Be Nesbitt, an Alleged Lunatic (1847), 2 Ph. 246. 

(e) Hall V. ffairen, supra; Snook v. Watts (1848), 11 Beav. 106; and see 
Fan Orutten v. Foscwell, Foxwell v. Fan Qruiten, [1897] A. 0. 668, quoted in the 
judgment of Cozkns-ELardy, M.E., in Hill v. Clifford, Clifford y, Timms, Clifford 
y, Fhillips, [1907] 2 Ch. 236, 244, 0. A. 

(/) iu Woiden, Ex parte Bradbury (1839), 3 Jur. 1108. 

{g) Sergeson v, Sealey, supra; Clement v, Bhodes (1825), 3 Add. 37 ; HaU y, 
Warren, eupra; Bodd v. Lewis (1766), 2 Lee, 176; Portsmouth {Countess) y, 
Portsmouth {Earl) (1828), 1 Hag. Boo. 366, 366; In the Goode of IFaffa (1837), 1 
Curt. 694; Bannatyne y, Bannatyne (1862), 2 Bob. Ecol. 472, 601; Elliott y, 
Ince (1867), 6 W. B. 482 ; Hume v. Burton, supra, 

{h) Be Nesbitt, an Alleged Lunatic, supra, 

(4) 63 A 64 Yict. o. 6. * 

(ik) Harvey v. E,, [1901] A. 0. 601y P. 0. As to the inspectioB of lunacy 
records, aee p. 427, poed, 

(l) Boe T. Nw, [1893] P. 66 ; see B., on Alleged LunaHc, [1892] 3 Oh. 194, 
a A. 

(m) Jonee ▼. White (1717). 1 Stra. 68. 

(n) Pope, Law and Pmetioe of Lunacy, 2nd ed., 429. 
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Part IV. — The Jurisdiction of the Chancery 
Division of the High Court of Justice. 

Sect. 1. — At to Person. bbot. i. 

846. The Chancery Division has no jurisdiction to appoint a ^ 
guardian of a lunatic’s person (a), though where an infant ward of 

court becomes insane the jurisdiction to give directions as to his As to person, 
treatment is unaffected by the lunacy (6). 

Shot. 2. — As to Property. 

847. The Chancery Division has a discretion to authorise the As to 
property of a lunatic, either capital (c), or income (d), or both (c), property, 
to be applied for his maintenance so long as he lives under the 

care of a particular person who has charge of him (d), provided 
(1) no proceedings in lunacy have been taken or are in contempla- 
tion (s), (2) the property is under the control of, or is being 
administered by, the Chancery Division (/), and (8) such property 
is small in amount (p). The jurisdiction arises not because, but in 
spite of, unsoundness of mind (/t), and is exercised under colour of 
administering a trust (i). On the same principle, where an infant 
trustee is a lunatic, the jurisdiction to convey the trust estate may 
be exercised because of the Infancy and notwithstanding the 
lunacy (Jk). 


(а) Re Bligh (1879), 12 Oh. D. 364, 0. A. ; ifo Brand<m*9 Trusts (1879), 18 
Oh. b. 773. 

(б) Re Edwards (1879), 10 Oh. D. 606, 0. A. As to the jurisdiction over 
war^ of court, see titie lirPAirrs and Children, VoL XVn., pp. 146 et aeg. 

(c) Re Tuer'e Will Trusts (1880), 32 Oh. D. 39, 0. A. 

(a) Re Bligh, supra; Be Silva's Trusts 36 W. E. 366; Re Brandon's 

Trusts, supra; Re T. (1880), 16 Oh. D. 78; Re Carr's Trusts, Carr v. Carr, 
[1904] 1 Oh. 792, 0. A. See, however, Re Barker's Trusts, [1904] W. N. 13. 
As to payment or transfer to a foreign tuteur or curator, see p. 463, post, 

(e) Re Bligh, supra; Vane v. Vane, Vane v. Vane (1876), 2 On. D. 124. 

(/) Re Orimmett's Trusts (1887), 66 L. J. (OH.) 419; compare Re Silva's Trusts, 


supra. 

(g) Vane v. Fans, Vane v. Fans, supra. When a small estate ^nsists of a 
funa in court to a Chancery credit, an order in lunacy appointing a quasi- 
committee is usually refused, since the lunacy order would have to be followed 
by a Ohauoexy order transferring the fund, to the lunacy creiht: the desired 
relief be ootained by means of an order in the Chancery Division alone if 
the application be xnade to that division direct. 

Ih) Beall v. Smith (1874), 9 Oh. App. 86, per James, L.J., at p. 92. 

It) Re Bligh, eupra, 

h) Be ArroumMik’t Truete, Be Thampton (o Pervm of Uneound Mind) (18M), 
8 W. B. 642. 8m, further, titU iBiraTS Airs Ibssxees. 
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Luvatiob akd Parsons of Unsound Mind. 


Part V. — The Jurisdiction in Lunacy. 


Scot. 1. Sect. 1 . — The Judge in Lunacy. 

The 343. The jurisdiction in lunacy (referred to in the Lunacy Acts, 

in 2890 — 1908 (Z), as the jurisdiction of the judge in lunacy) is exer- 

Jndioiai cisable by the Lord Chancellor and by the Lords Justices of the 

authoritien. Court of Appeal (a). To enable the concurrent exercise of Chancery 
w jurisdiction where necessary, the Lord Chancellor, acting under 
anaoj. statutory powers in that behalf (&), requests each of the Lords 
Justices to act as an additional judge of the Chancery Division 
of the High Court of Justice for the purpose of making lunacy 
orders (e). 


What 

patitions and 
applioations 
ara made to 
judge in 
Innacy or to 
matter in 
Inna^. 


849 . Petitions for an inquisition, for a traverse, and for a 
8uperBedea8f are in each case, together with the evidence in support, 
forwarded to the judge in lunacy direct by the lunacy oflScials (d) 
without being considered by the masters in lunacy (e). All othei 
applications are made in the first instance by summons at chambers 
before a master in lunacy (/). If the application does not relate to 
administration and management, the master prepares minutes of 
such order as he thinks should be made and brings the application, 
the evidence, and the minutes before the judge, who may himseli 
make an order, with or without the attendance of parties, or may 
adjourn the matter into court, or may refer the same to the master 


(Q Lunacy Act, 1890 (63 & 54 Yict. c. 5) ; Lunacy Act, 1891 (64 & 65 Yict. 
0 . 66) ; Lunacy Act, 1908 (8 Edw. 7, c. 47) (frequenUy referred to in this title 
as ** the Lunacy Acts ’*). 

(a) See Lunacy Act, 1890 (63 & 64 Yict. c. 6), s. 108 (1) ; and title Coubts, 
Yol. IX, pp. 94, 95. In practice, lunacy orders are made by one of the Lords 
Justices (in this title fr^uently oallea ** the judge in lunacy ”) sitting in 
chambers, matters being referrod to the Lords Justices in rotation by the lunacy 
officials. As to appeals from the Lord Chancellor or the Lords Justices sitting 
in lunacy to the Cburt of Appeal, see title Courts, Yol. IX., pp. 96, 96 ; & 
Caihearit [1893] 1 Oh. 466, 0. A. As to the jurisdiction of the masters in lunacy, 
see p. 414, post 

(b) Judicature Act, 1873 (36 & 37 Yict. c. 66). s. 61. 

(c) This request is not limited to petitions under the Trustee Acts, but applies 
to aU applioations in lunacy which also require an exercise of Chancery juris- 
diction (Re Platt (o Persm of Unsound Mind) (1887), 36 Ch. D. 410, 0. A.), such 
as the making of a yesting order of real estate in Ireland {Re Lamotte (1876), 
26 W, B. 149, 0. A. ; Jte Smyth (1886), 34 W. B. 493) ; or directing the payment 
of costs incurred in opposing a Bill in Parliament wnioh affected a lunatic’s real 
Mtate (Jfo Blake, a Lunatic (1896), 72 L. T. 280, 0. A.)* But the Chancery 
jurisdic^on can only be exercised in aid of the juri^ction in luna^ {Re Barber 
(1888), 39 Ch. D. 187, 0. A.), and does not enable a Lord Justice acting in lunacy 
mattm, except when sitting in court, to order the transfer of funds from a 
Chano(^ to a lunacy account (iSs Armfidd (1889), 88 L. T. Jo. 97, 0. A.) ; 
see Re Tate (1882), 20 Ch. D. 136, C. A. (where such an order was made in court 
after the petition had been intituled in Chancery). 



(e) Buies in Lunacy, 1892, rr. 16—18 ; Stat. B. 4 O. Bev., Yol. YHI., 
Lunatic, England, pp. 1 §eq. As to the nature of these proceedings, see 
p. 416, fTMrf. 

(/) Buies in Lunacy, 1892, r. 19. 
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Part V. — The Jurisdiction in Lunacy*, 

for further inquiry (g). The above practice applies in the case of 
summonses for vesting orders under the Lunacy Act, 1890 (/O, 
BS. 185, 186, and for the appointment of new trustees under the 
Lunacy Act, 1890 (i), s. 141 ; also in cases in which, as regards a 
lunatic so found, the judge has under the Lands Clauses Acts ( j), 
the Settled Estates Act, 1877 (fe), the Settled Land Acts, 1882— 
1890 (1), or any other enactment, jurisdiction to make an order 
affecting his property (m). 

850 . The judge in lunacy has an appellate jurisdiction in the 
case of any person who is affected by any order, decision, or certifi- 
cate of a master. The appellant can appeal to the judge without 
a fresh summons on giving notice of appeal signed by his solicitors 
within eight days to the person (if any) interested in supporting 
the order, decision, or certificate appealed from, and lodging a 
copy of his notice at the Lunacy Office (n). Should the judge 
deem the matter of sufficient importance he will adjourn the 
same into court for argument before the Lords Justices as 
judges in lunacy. 

861 . In exercising all powers (which powers extend to property 
within any British possession (o) ) under the Lunacy Acts(;)), 
or under any other Act, the paramount consideration for the judge 
in lunacy is the interest of the lunatic (g). The powers are exercis- 
able for the benefit of him and his i^mily, and, where it appears 
expedient, in duly managing his property (r). 


(g) Buies in Lunacy, 1892, rr. 22, 23. 

m 63 & 64 Viet 0. 6. 

(t) Ibid, In these cases, it seems, the order cannot be made by a master ; 
see Re (a LuThatie)^ [1901] 1 Oh. 3, 0. A. 

U ) For which see title Oompulsoby Pubouasb of Land and Oompbnbation, 
Vol. VI., pp, 66 et eeq, 

(Ar) 40 « 41 Viet. o. 18. 

if) See p. 444, post^ and title Settlements. 

(m) Buies in Lunacy, 1892, r. 20. In the case of a lunatic not so found by 
inquisition, it seems the order can be made by a master, provided the aid of 
the Ohancery Division is not required (Lunacy Act, 1908 (8 Edw. 7, o. 47), 
s. 1). 

(n) Buies in Lunacy, 1892, r. 11, and Forms 2 and 3 in sch^ule thereto. 
The notice of appeal, together with the evidence thereon, is forwarded 
by the lunacy omcials to one of the Lords Justices, who will hear the 
matter in his private room. No fee is payable on the setting down of an 

^^^)^unaoy Act, 1890 (63 & 64 Viet. c. 6), s. 110. For the definition of 
“ BritiBh possession,** see title Dependencies and Colonies, VoL X., 
p. 603. 

(p) As to these Acts, see note (Q, p. 412, ante. « « , 

(o) A,-Q. v. AReahury (MarquU) (1887), 12 App. Cas. 672, per Lord 
Maonaohten, at p. 688; AwdJey v. Awdley (1690), 2 Vern. 192; Ex parte 
Annandale {Marchitmeee) (1749), Amb. 80; Ex parte GritMUme (1772), 4 
Bn>. 0. 0. 236, n. ; Oxendm v. Campion {Lord) (1793), 2 Ves. 69, 72, 73 ; Re 
Badcaek, a Lunatic (1840), 4 My. & Or. 440; Re Gut {a Pereon c/UvMund 
Mind), [1904] 1 Ch. 398, 0.. A., per Stiblino, L.J., at p. 411 ; and Re Tye (a 
Pmrmm of Uneound Mind not eo Found), [1900] 1 Ch. 249, 0. A. 

(r) LnnacT Act, 1890 (63 4; 64 Viot. o. 6), s. 116 (4). 


Sect. l. 
The Judge 
in Lunacy. 


Appeal from 
Older of 
master. 


Paramount 
principle in 
ezercisiuK 
jurisdiction. 
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Lunatics and Pkbsons of Unsound Mind. 


Sbot. 1 
The 

Mssten in 
Lnnacy. 

Powers and 
duties. 


Powers as to 
procedure. 


Sect. 2. — The Mastere in Lunacy. 

852. The masters in lunaoj (a) have the same powers and duties 
as the masters in lunacy had before the Act of 1890 (0, and, farther, 
may exercise the jurisdiction of the judge in lunacy as regards 
“ administration and management ” \u). Many of the powers 
included in the latter words are set forth in the Lunacy Act, 
1890 (r), SB. 116 — 130, but the words are not limited to the matters 
dealt with in those sections {w). Thus a master may under the 
Lunacy Act, 1890 (v), s. 108, appoint a receiver of the dividends ol 
a person within s. 116 (1) (b) of that Act {x ) ; and he may under 
ss. 128, 129 of that Act appoint the gitasi-committee of a person 
within 8. 116 (1) (c) of that Act to exercise such person’s power ol 
appointing new trustees, and in such case may in effect make orders 
vesting the trust stock or the trust landO/) ; and he may under the 
Lunacy Act, 1890 s. 188, make an order vesting stock standing 
in the name of a lunatic beneficially entitled thereto (a). But 
a master cannot under s. 186 of that Aot(t;) make an order 
vesting stock held by a lunatic as trustee (6). The last>mentioned 
powers include those cases in which, under special Acts (c), the 
judge can make orders affecting the property of a lunatic so 
found (d). 

In addition, a master may hold an inquiry and must perform 
all other duties for the benefit of lunatics and their estates which 
the Lord Chancellor may direct (/). In the case of lunatics so 
found the master deals with many questions relating to the lunatic’s 
person (g). But in the case ol lunatics not so found his jurisdiction 
extends only to the estate Qi). 

Masters have power to administer oaths and to summon wit- 
nesses before th6m(i), and also to order the attendance of the 


(«) As to these officers and their qualifications, see titles Babristxbs, Yol. IL, 
p. 881 ; Courts, Vol. IX., p. 96. 

U) Lunacy Act, 1890 (53 & 54 Viet. c. 5), s. Ill (1). 

(tt) Lunacy Act, 1891 (5^& 55 Viet. c. 65), s. 27 (1) ; Eules in Lunacy, 1892, 


(v) 53 & 54 Viet. o. 5. 

(«(;} Be LangdeUe (a Lunatic), [1901] 1 Oh. 3, 0. A. ; Be Browne. [1894] 3 Oh 
412, 417, 0. A. 

(jb) Re Browne, eupra ; see p. 452, post, 

(y) Re Bhortridge (a Pereon of t/naound Mind), [1896] 1 Ch. 278, 0. A. ; Rt 
Fmler {A Pereim of Uneound Mind not eo Found), [1900] 2 Cffi. 551, 0. A. ; see 
p. 455, poet 

i aS Re Browne, eupra ; see p. 452, poet. 

h) Re Langdede (a Lunatic), eupra ; see p. 452, and note (/), p. 456, poet, 
cj As to such Acts, seep. 413, ante, 

a) See Re 8, 8, B, (a Pereon of Uneound Mind not eo Found hy Inguieition), 
[1^1 1 Ch. 712, 725, 0. A 
(e) Lunacy Act, 1890 (53 A 54 Viet o. 5), s. 112. 

(/) Ibid,, B. 111(1), 

(g) Law and Practice of Lunacy, 2nd ed., 109 ; Elmer, Fhmtioe ia 
Liinaov. 7w ed.« 180 et eea, 

(A) Lnnaey Aot, ItW (Is A M Tiot a 6 ), a 118 (8). 
jr5id«| s. 114. 
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(Jleged lunatic at any time or place epeoified by them, and these 
orders can be enforce in the same way as orders of a indcre of 
the High Court (k). 


Sect. 8. — Tlie County Court. 

853 . A county court judge has power to deal with property of 
small value belonging to a lunatic in respect of whom a reception 
order has been made (1), but cannot make a vesting order of stock 
standing in the name of a lunatic (?»)• 


Part. VI. — Judicial Inquisition as to 
Lunacy. 

Sect. 1. — When required, 

854 . Proceedings in lunacy can be originated in one of two 
ways, either by petition for an inquiry (n) or by summons for the 
appointment of a person to exercise the powers of a committee of 
tiie estate (o), hereinafter referred to as a (jfwast-committee (p). 
In the former case the patient being found by inquisition to 
be of unsound mind (g), the custody of both his estate and person 
are under the jurisdiction of the judge in lunacy (?•). In the 
latter case the lunacy jurisdiction only extends to the patient’s 
estate (a). But inasmuch as any powers which could be exer- 
cised by a committee of the estate may by order be exercised 


(2); Re B. (an Alhged 
:8 Edw. 7. c. 47), 8. 3. 


{Ik) Lunacy Act, 1891 (64 & 66 Viet. c. 66), s. 26 
Lunaiic)^ [1892] 1 Ch. 469, 0. A. ; Lunacy Acfc, 1908 (8 
As to the power of a master to make an order lor attachment, see title Contempt 
OF OoTJKT, Attachment, and Committal, Vol. VII., p. 316. 

(0 See title County Oouets, Vol. VIIL, p. 669. As to reception orders, 
see p. 499, post. 

(m) ^ Noyce, [1892] 1 Q. B. 642, 0. A. 

(n) Rules in Lunacy, 1892, r. 16. As to the presentation of petition, see 
p. 412, ante, and p. 416, post. The terms commission of lunacy or the inquisition 
thereon, when used in any Act of Parliament, order, or rule, includes the 
genmral commission and the inquisition (or certiheato) and the issue and verdict 
(see Lunacy Act, 1890 (63 & 64 Viet. c. 6), s. 334). 

S Rules in Lunacy, 1892, r. 19 ; see p. 428, post. 

) The person so appointed is desenbed in the marginal note to the Lunacy 
Act, 1908 (8 Edw. 7, c. 47), s. 1, as a “gwofli-committee,” and the same expres- 
sion is for the most part applied to him in the judgments of the Ctourt of Appeal 
in Re 8, 8, R, (a Person of Unsound Mind not so Found hy Inquisition), 11906] 

1 Oh. 712, 0. A. It is believed that in practice he is sometimes described as a 
** receiver ** ; but having regard to the marginal note and the judgments al^ve 
referred to, and in view also of the different powers and duties of a receiver 
appointed in a Chancery action (for which see title Reoeivees), it seems prefer- 
able to use t^ expression “ juow-oommittee,” which is accordingly retained 
throughout thla title. 

Act, 1890 (83 & 64 ^^ot. a 6), m. 94, 96. 


Sect. 2. 
The 

Masters in 
Lunacy. 

Power of 
judge. 


Origination. 
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Bbot. 1. 
When 
required. 


Seed for 
appliei^tion 
by petition. 


When ordered 
on report of 
Com- 

tnlseioners in 
Lanaoj. 


Jurisdiction 
over aliens. 


Who should 
be petitioner. 


Lunatics and PiBSOim of Unsound Mind. 

by a duly constituted gaoei-committee (t), there is, so far as the 
custody and management of the patient’s estate is concerned, little 
or no object in ordinary cases in presenting a petition for an inquiry, 
especially as such procedure is more costly and more lengthy 
than an application by summons for the appointment of a qvasU 
committee. 

An application by petition will, however, be necessary to obtain 
the control of the lunatic’s person {u\ and may also be required 
when an alleged lunatic files a notice of objection to an application 
by summons for the appointment of a guosi-committee (v). 

An inquisition may also be ordered (w) on a report of the Commis- 
sioners in Lunacy {z) that the property of any person detained or 
taken charge of as a lunatic, but not so found by inquisition, is not 
duly protected, or that the income thereof is not duly applied for 
his benefit (y). Such report is deemed to be an application for an 
inquisition supported by evidence (z). 

855. There is jurisdiction to order an inquisition (a) in the case of 
an alien domiciled abroad but temporarily resident in this country 
and with property here (6), even though the property in England 
consists only of a few personal chattols and some cash (c). But 
apparently there is no jurisdiction to order an inquisition in the 
case of an alien both domiciled and resident abroad although 
entitled to property in England (d). 

Sbct. 2 . — The Inquisition. 

Sub-Sect. 1. — l*roceeding8 before Inquiry, 

856. The petitioner should he the alleged lunatic’s nearest 
relation (^), and if the patient is married and the application is not 
made by the husband or wife, such husband or wife should be 


ff) Lunacy Act, 1908 (8 15dw. 7, c. 47), a. 1. 

(u) There ie no provision in the Lunacy Act, 1890 (63 & 64 Viet. o. 6), or 
III its amending Acts, which enables the court to authorise the exercise by a 
f/ioM-committM of any powers over the person of his patient. 

(vl Hales in Lunacy, 1892, r. 60; Holes in Lunacy, 1893, r. 1; and see 
p. 430, 1^. 

! w) For the authority by whom an inquisition may be ordered, see p. 412, ante, 
x) As to the Commissionors in Lunacy, see p. 466, poet, 
y) Lunacy Act, 1890 (53 & 64 Viet c. 6), s. 100. 

t) Ibid, The report is usually refer^ to the official solicitor (see title 
CouKTS, Vol. IX., p. 71), to take such steps as he may consider expedient 
thereunder. 

(a) For the authority by whom an inquisition may be ordered, see p. 412, ante, 
(6) Re Bariatineki (Brtneeee) (1843), 1 Ph. 376; SoUonuiior (a Lunatic) 
(1874), 9 Oh. App. 677 ; Re Bmhidge, [1902] 1 Oh. 426, 0. A. 


(e) Re Burbidge, supra. 
(?)Itisf ' ^ 


I true that me raftoilsciclefuit in iZe DortoltiMlb* (/Wii<Ms),ftipfu, was 
necessity of taking charge of the lunatic's property for her without regud to 
her reaidenoe at the time. None the lees the Lords Justices have on several 
occasions expressed some doubt as to whether they had jurisdiction in such a 
ease (see JBe SottyAo/ (PWacew), [1898] W. N. 77. 0. AX 
(e) Ex parte Pereee {l828), 1 i&l. 220, 
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served (/)« On the oih^ hand, lonaties may require protection 

against their relatives quite as much as against other persons (^), The 

and an inquiry may therefore be granted on the application of even laguisition, 

a stranger in blood without regard to his motive (h). The stranger conduct of 

may even be given the conduct of the inquiry (h). On a contest proceeding!. 

for the conduct that party is selected who is most likely to bring 

out the whole truth : subject to which a preference is given to the 

nearest of kin (t) ; and, other things being equal, to the petitioner 

who is first in point of time (j). A wife is not entitled as of right 

to the conduct as against children whose petition was the earlier in 

date (j). No person can himself present a petition for inquiry into 

his own state of mind. On the death of a petitioner after the Death of 

petition is answered, but before the inquiry is held, a new petition for 

a supplemental order must be presented, but no further evidence 

need be filed (Ar). 

857. The petition must be signed by the petitioner, attested sipatmcand 
by a solicitor (i), and filed in the master’s oflSce (m), together with 

two medical affidavits proving the insanity of the patient and an 
affidavit of his kindred and property. 

858. No order can be made upon any petition or report until ftervio!, 
seven days after service of notice of the petition or report upon the 
alleged lunatic (n) either personally, or, where personal service 
cannot be effected or is inexpedient, by being delivered to some 
adult inmate at the usual or last known place of abode of the 
alleged lunatic (o). Where the alleged lunatic is not within the 
jurisdiction it will not be necessary to give him notice of the 
application for inquisition (p). 

859. In all cases the court has to consider what, in all the Operai 
circumstances of the case, is most for the benefit of the patient and 

for his protection (q). 


(/) Be Bean (1809), 2 Coop, temp, Cott. 163. When the petition is not pre- 
sented by the nearest relation, it is usual and desirable to explain the circum- 
stances either in the petition or in the evidence in support. 

(g) Be E, 8, (a Supposed Lumatic) (1876), 4 Ch. D. 301, 0. A., per James, L.J., 
at p. 304. 

(h) Ex parte Ogle (1808), 15 Yes. 112. 

(t) Be NeehiU, on Alleged Lunatic (1847), 2 Ph. 245 ; Be Webb (1846), 2 Ph. 10 ; 

Oreen (1831), 2 Coop, temp, Cott. 163. 

U) Be Wood (1860), 29 L. J. (CH.) 54, C. A. 

(k) Be Martin (1897), Registrars’ Libranr, Lunacy Office. 

(/) Rules in Lunacy, 1892, r. 16. For form of petition and other forms in 
connection with lunacy proceedings, see Heywood and Massey’s Lunacy 
Practice, 4th ed. 

(tn) Rules in Lunacy, 1892, r. 18. The petition should be lodged in duplicate. 
The original is then sealed with the lunacy seal and hanoM back to the 
petitioner’s solicitor to enable him to elect service. 

' * Rules in Lunacy, 1802, r. 28. 

Ibid,, T, 29. An affidavit of service must be filed with the masters (ibid,)* 
Lunacy Act, 1890 (53 & 54 Yict. c. 5), s. 96. In practice, however, it is 
[y found more einiMient to give notice by registered letter; and Ihis 
course is approved by the judge. 

fhlin, [1905] A. 0., 343, P. 0.,j^ Lord Datet, at p. 847. If 
lois medically undesirable, the dodk^s affidavits* 


(g) Be ScLax 
service on the i _ 
filed in support of the petitioii, should state this. 

H.L. — XIX. 
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860 . Shonld the petitioner experience difficulty in obtaining 
medical access to the alleged lunatic before presentation of the 
petition, he must file the b^t evidence obtainable in support of his 
case, and ask in the prayer of the petition that a visitor in lunacy 
may be sent to see the patient and report to the court (r). Should 
the petitioner require medical access after the order for an inquiry 
is made, in order to prove his case, a summons must be issued (s). 

861 Any interlocutory order necessary or desirable for the pro- 
tection of the alleged .lunatic or his estate pending the inquisition 
may be made. An interim receiver may be appointed (0. An 
allowance may be authorised for household expenses and for the 
expenses of opposing the inquiry (a). The wife of the alleged lunatic 
and all other persons in whose custody or power his personal estate 
and effects are may be restrained from converting them to their 
own use or parting with them (b) ; and protection of the person of 
the alleged lunatic may be granted (c). 

Access may be granted to the alleged lunatic for the purpose of 
enabling him and his friends to oppose the inquiry ; and the persons 
having; his custody may be restrained from interfering or interrupting 
the friends, their solicitors, or medical advisers in such visits, and 
from removing or concealing him from his friends or their solicitors 
or medical advisers (^). The patient’s removal abroad pending 
the inquiry may also restrained (e). When the alleged lunatic 
is confined in prison his production at the inquiry may be obtained 
on habeas corpus ; as also when he has been committed for trial 
by magistrates (^). If from the residence of the alleged lunatic 
out of the jurisdiction it is important to procure the evidence of 
witnesses abroad, a oommission to take such evidence may, on 
proof of its necessity, be obtained on an applicion to the court for 
the purpose. An application of this kind would seem to form part 
of the original application for an inquiry (g). 


(r) Be , an Alleged LuwUis (1881), 18 Oh. D. 26, 0. A. At this stage of the 

proceedings it is only neoepaxy to establish a primA facie case of insanity suffi- 
cient to justify an investigation; and, on the fitting that such investigation 
may be for the benefit of the alleged lunatic, the judge will assist the petitioner. 

(«) Buies in Lunacy, 1892, r. 19. Compare Re FlHcheir (1832), Shellord on 
Lunatics etc., 2nd ed., 126, 126 ; and see Ae X F. Z. (1881), 46 L. T. 97, 0. A. 
If the medical witnesses for the alleged lunatic have seen him alone, they are 
not entitled to be present when the medical witnesses Icff the petitioner see 

him (Rs , an Alleged Ltmalic, supra), 

(t) Be EeK a Zunaiick (1748), 3 Atk. 636 ; Be Fountain (1888), 37 Ch. D 
609, 0. A. For a oase where a receiver and manager was appointed, the term 
** interim receiver” being considered inappropriate, see Be A, O, (1909), 63 Sol. 
Jo. 616. 


(o) Be Bullock (1886), 36 W. B. 109, 0. A . ; Be Naylor (1862), 1 New Bep. 
173, 0. X ; Be Baker (1816), Shelfoi'd on Lunatics etc., 2nd ed., 169, 160. 

S Be King (1827), ohelford on Lunatics etc., 2nd ed., 169. 

Naylor (1862), 1 New Bep. 173, 0. A. 

I Be Fletcher (1832), Shelford on Lunatics etc., 2nd ed., 126, 126. 

Be FIrank (1826). Shelford on Lunatics etc., 2nd ed., 129. 
y)B, V. Peacock (1870), 12 Oox, 0. 0. 21 ; see title Obowv Feaoxiob, 
VoL X, p.^64. 

(g) 8m title EvxxuufOi, YoL XHL, pp. CO&eteeg. ; Elmer, Fractioem Lanacy, 
7th ed., 28; 8t Bdliyh^ [Frmms), [IW] W. :^7, 0. X 



Pabt VI. — JuDidAi. Inquisition as to Lunaot. 


411 


SlTB-SlOT. 2 , — Ths Inquirif, 

862. The order directing the inquisition (%} should state the place 
where the same is to be held, usually at the alleged lunatic's 
residence, or as near thereto as circumstances will permit. I! he 
is out of the country, it is usually at the place where his mansion- 
house and estate lie (t), or if he has neither property nor residence 
in England, then in the county of Middlesex (it). Where there is 
a strong local feeling the inquiry may be held in London (i), and 
the venue may also be changed to save expense or for the oon- 
venience of witnesses (m). 

863. The person executing an inquisition, while so employed, 
has all the powers, authorities, and discretion of a judge of the 
High Court (n). 

864. ^ No one but the petitioner and the alleged lunatic and their 
respective advisers can take part in an inquiry without the special 
permission of the court (o), to be obtained on application to the 
master by summons (p). Whether leave will be granted is a 
matter of practice in the master’s discretion (q). Mere rela- 
tions (r), or persons benefiting under the alleged lunatic's will (s), 
are not for those reasons entitled to attend. But a cestui gue 
trust under a settlement executed by the alleged lunatic (f) and 
a wile interested under a will(ti) may be allowed to attend on 


(A) This order is drawn np by the lunacy officials, stamj^ by the petitioner’s 
solicitor with a £2 stamp, and retained by the lunacy officials. No office copy 
thereof is issued. A precept is then issued by the lunacy stationers stating tne 
time and place of inquiry and addressed (if no jury) to the petitioner*! solicitor, 
and (if a jury) to the sheriff. At the same time subpoenas Should be obtained 
from the lunacy stationers for service on the witnesses. 

(i) Ex parte Southcot (1751), 2 Yes. Sen. 401 ; and see note (m), infnL, 

(1;) Ee WMf a Supposed Lunatic (1846), 2 Ooop. temp, Cott. 145 ; Ai ScoUf 
an Alleged Lunaiic (1874), 22 W. B. 748, 0. A. 

(Z) Re , an Meged Lunatic (188l), 18 Oh. D. 26, 0. A. 

(m) In Em parte Baker (1815), 19 Yes. 340, Lord ElJ>OK, L.O., stated that 
inquisitions were uniformly executed at the residence of the party, which for 
that purpose was his mansion-houBe ; and if there was no mansion-house, 
then at his last place of abode. The Lord Ohanoellor intimated that there 
was no mstanoe of any exception, and that the convenience of witnesses or of 
counsel was immaterial. In Re MiUe (1830), 2 My. d Or. 39, n. (a), the alleged 
lunatic was stayine at Stamford and the inquisition was held in Middlesex, 
where the principm witness resided. Similar changes of venue to save expense, 
and for the convenience of witnesses, also took place in Re Qreen (1831), Shel- 
ford on Lunatics etc. 2nd ed., 123, and in Re Waters (1836), 2 My. A Or. 38 ; 
and it is now settled practice that, on a proper case being made out, the tnal 
may take place elsewhere than at the lunatic’s residence. In every case in which 
an alteration of venue is desired such alteration should be a^ed for in the 
petition, and should be dealt with by the evidence filed in support. 

(n) Lunacy Act, 1890 (53 A 54 Yict. o. 5), s. 99 ; Lunacy A^ 1891 (54 A 55 
Yict. c. 65), a. 26. As to the power to commit for disobedience to orders or for 
contempt of court, see p. 415, ante, and note (r), p. 421, post* 

(o) Re Ckments (1831), 2 Coop. imp. Ckitt 166. 

(p) Buies in Lunacy, 1892, r. 19. 

Iq) Re Lanwame (1882), 46 L. T. 668, 0. A. 

(r) Re Nesbitt, an AUeged Lunatic (1847), 2 Fh. 245. 

(i) Re Scarlett (1873), 8 Oh. App. 739. 

h) Re Richae^, an AUeged Lunatic (1852), 1 Be G. M. A G. 719, 0. A. 

(w) Be Parkineon (1841), 5 Jui. 547. Since the only Question to be determined 
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terms as to costs. The material point is that the truth should be 
ascertained (a). 

865. An alleged lunatic may, either by notice filed before the 
consideration of the petition or report (6), or upon such considera- 
tion, demand an inquisition before a jury (c). If he does, the judge 
must direct the return of a jury, unless he is satisfied by personal 
examination of the alleged lunatic that he is not mentally com- 
petent to form and express a wish for an inquisition before a 
jury (d). The inquisition must also take place before a jury where 
the alleged lunatic is not within the jurisdiction (e) ; and also where 
the master upon consideration of the evidence certifies that in his 
opinion an inquisition before a jury is expedient (/*). 

The number of jurors on an inquisition must not exceed twenty- 
four, nor be less than twelve. They need not be unanimous, but 
twelve at least must be agreed on their verdict (^). 

866. When the judge has directed an inquisition before a jury he 
may order an issue to be tried in the High Court whether the alleged 
lunatic is of unsound mind and incapable of managing himself and 
Ids affairs or whether he is a person of unsound mind and 
incapable of managing his affairs but capable of managing himself 
And is not dangerous to himself or others (k). The trial of such 
issue will be regulated in the first place by the provisions of the 
Lunacy Act, 1890 (i),as to inquisitions, the trial of inquisitions, and 
the constitution of the jury, and subject thereto by the Eulesof the 
Supreme Court ; and a verdict will have the same effect as a verdict 
on an inquisition (i). 


on the iujiuiry is whether iho alleged lunatic is of unsound mind at the date of 
the inquiry (Lunacy Act, 1890 (53 & 54 Viet, c. 6), s. 98), it is now impossible 
to attempt to carry hack the insanity to the time when a particular document 
was executed or transaction took place, or to attempt to prove that at some 
antecedent date insanity had not supervened. It follows that the question 
of attending the proceedmgs on the ground that an interest is at stake dependent 
on the date to which insanity is carried back by the verdict of the jury can 
never arise at the present day, and liberty to attend is therefore more frequently 
refused than formerly. 

fa) Re Neehittf an Alleged Lunatic (1847), 2 Ph. 245. 

(5) The petition or report is forwarded to the judge for consideration seven 
days after service thereof and of the notice indorsS thereon on the alleged 
lunatio ; compare Buies in Lunacy, 1892, r. 28. 

(c) Lunacy Act, 1890 (53 & 54 Yiot. o. 5), s. 90 (2) ; Buies in Lunacy, 1892, 
r. 30. The light of the alleged lunatio to demand a jury is eonfinea to the 
ori^al inquiry {Re TaXbat fan Alleged Lunatic) (1882), 20 Ch. D. 269, 0. A.h 
ana the withdrawal of such demand must be by the alleged lunatio, his counsel, 
or soUoitor, orally (Lunacy Act, 1890 (53 & 54 Yict o. 5), s. 90 (3) ; Re 
Ofompe (1869), 4 Ch. Apn. 653). A notice demanding a jury must be signed 
by the alleged lunatio and attested by a solicitor (Rules in Lunacy, 1892, r. 30). 
As to juries in general, see title JuuiBS, Yol. Xv ill., pp. 225 et $eq, 

(d) Lunacy Act, 1890 (63 & 54 Yict o« 5), s. 91. 

(•) Ibid.. B. 96. 

If) Ibid.. 8. 93. 

Compm Lunacy Act, 1890 (53 A 54 Yict. o. 5), a. 97; and see Re 
WSidham. Windham v. Oiuhilei (1862), 6 L. T. 479, 0. A. The practice is 
always to summon twenty-three 8pe<^ jurors; and compare title Juribs, 
VoL XVIIL, p. 244. 

(A) Lunacy Act, 1690 (53 A 54 Yict o. 5), s. 94. No writ need be issued 
when an issue is directed to be tried {Re Scott (1884), 27 Oh. D. 116, 0. A.). 

ie) Act, 1890 (53 A 54 Yiot o. 5), s. 9i. ^ 
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867 . Where the alleged lunatic does not demand a jury, or the 
judge in lunacy (y) is satisfied by a personal examination that he is 
not mentally competent to form and express a wish in that behalf, 
and it appears to a judge upon consideration of the evidence and of 
the circumstances of the case to be unnecessary or inexpedient that 
the inquisition should be before a jury, then the master executes the 
inquiry without a jury (A;), and the master’s certificate of sanity or 
insanity will have the same effect as the finding of a jury (Z). 

868. The inquisition will be confined to the question whether 
or not the alleged lunatic is at the time of the inquisition of 
unsound mind and incapable of managing himself or his affairs. 
No evidence as to anything done or said by the alleged lunatic or 
as to his demeanour or state of mind at any time, more than 
two years before the time of the inquisition, is receivable in proof 
of insanity, or on the trial of any traverse of an inquisition, unless 
the person executing the inquisition otherwise directs (m). 

869 . Either on the trial of an issue or on an inquisition the 
alleged lunatic must, if within the jurisdiction, be examined both 
before any evidence is taken and again before the jury consult as 
to their verdict (n), or if the inquisition is without a jury, before the 
master signs his certificate of sanity or insanity (o). The judge or 
master may, however, dispense with this double examination (p), 
but one examination there must be (q) either in open court or in 
private, as the judge or master may direct (p). Orders may be 
made on an alleged lunatic to attend and submit to examination at 
the time and place specified in the order (r). Where the alleged 




See p. 412, ante. 

Lunacy Act, 1890 (63 & 64 Viet. c. 6), s. 92. 

(fl Ibid.f s. 96. 

(m) He Sattomaior {a Lunatic) (1874), 9 Ch. App. 677 ; Lunacy Act, 1890 (53 
& 64 Viet. c. 6), B. 98 (1) ; and compare Danb^, an Alleged Lunatic (1886), 30 
Ch. D. 320, 0. A. Formerly the jury on an inquisition might be^ aaked to 
state at what date the patient*s insanity commenced, and the inquiry might 
rove over the greater ^rt of his life. As an instance of such an inquiry, see 
Be Windham (1862), 10 W. B. 499. 

(n) Lunacy Act, 1890 (63 & 64 Viet. c. 6), s. 94 (2) ; Lunacy Act, 1891 (64 
& 65 Viet. c. 65), 8. 26. 

Zo) Lunacy Act, 1890 (63 A 54 Viet, c 6), s. 92. 

Ip) Ibid,, 8. 94 (2). object of the first examination is to avoid the 
expense of a lengthy trial, as such preliminary examination might perhaps by 
itself in certain cases convince the jury of the patient’s insanity. The object of 
the second examination is that the jury may see the patient after hearing the 
evidence. Begard will be had to the alleged lunatic*s health and convenience 
in deciding whether the examination shall ttike place in private or in open court. 
In order to cause the alleged lunatic as little inconvenience as possible, some- 
times one or two of the jury see him and report to the rest (ISx farte Smith 
(l818), 1 Swan. 4, 7), but in strictness the supposed lunatic is entitled to the 
judgment of all tne jurors. However, orders for the examination of the 
supposed lunatic by some only of the ju^ have b^n made, and Lord Eldoh 
said this was not uncommon m his time (Be B, {an Alleged LwmHc)^ [1891] 8 
Oh. 274, 0. A., per Likuley, L. J., at p. 275). 


Be J, B; a Supposed £.unaft^(1836), 1 My. A 0r^638. 


Lunacy Act, 1891 (64 A 66 Viet c. 66), s. 26. In case of disobedience to 

At- - A 1 s. 3 A- 


his order, ^e master himself has ji 


Lon to order an attachment; see 


p. 416, ante. As a matter of convenience and discretion, however, it 
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lunatic ia not within the ^uriadiction his presence on the trial ol 
the inquisition may dispensed with, the order directing the 
inquisition having been previously served on him by registered 

po 0 t(s). 

8ub-Skct. 8. — Special Finding, 

870 . It it appears that an alleged lunatic is of unsound mind so 
as to be incapable of managing his afifairs, but that he is capable oi 
managing himself and is not dangerous to himself or others, it 
may be so specially found and certified (0- Such a finding 
constitutes the patient “a lunatic so found by inquisition” for 
all purposes connected with the management or administration of 
his estate (u). 

Stjb-Sbot. 4»^Quaahing, 

871 . The finding on an inquisition is primd facie evidence of 
insanity, and may be read in proof of it ; but it is not conclusive 
as to the fact, and may be quashed for uncertainty or irregularity (a). 
Thus, any verdict departing substantially from the issue (6), or 
which is not an absolute finding but an inference, may be quashed and 
a new inquiry made (c). The court may also quash the inquisition 
and direct a new one where there has been any misbehaviour on 
the part of the jury (d), or if the inquisition be not executed at the 
place named in the order (e), or if an order that the lunatic should 
iiave due notice has been disobeyed (/*). But an error in the name 
of the lunatic may be corrected by an order (g). 

The application to quash should be made by motion to the 
Lords Justices in court {%). 


is desirable that the master should refer such applications to tbe Lords 
Justices ill oidor thfit a matter involving the liberty of the subject may be 
dealt with judicially in open court (lie IS. (an Alleged Lunatic), [1891] 3 Oh. 274, 
0. A., per Lindley, L.J., at p. 276). 

(a) Re Lanwarne (1882), 46 L. T. 668, 0. A.; Lunacy Act, 1890 (53 & 54 
Viot. 0 . 5), 8. 96. 

(<^ Lummy Act, 1890 (53 & 54 Yict. o. 5), s. 08 (2). As to the powers of 
the in such a case, see p. 420, ante, 

(u) Re Townahend'a (Lord) Settlement, Toumahend (Lard) v. J2o5ffw, [1908] 1 
Oh. 201. 

fa) Elmer, Practice in Lunacy, 7th ed., 30. 

(5) See p. 421, ante, 

[cS Ex parte Oranmer (1806), 12 Vee. 445 ; Em parte Read (1654), cited in 
3 Atk. 169. The following returns have all b^n hmd to be bad, namely : ** that 
the ^rty is not a lunatic but that partly from paralysis and partly from old 
age nis memory is so much impaired as to render him incompetent to the 
management ol his affairs and consequently of unsoimd mind and that ho has 
been so for the term of two years last past” (Re Ilolmea (1827), 4 Uuss. 182) ; 
** incapable of governing himself or his lands ” (Ex parte Bamaleg (1744), 3 Atk. 
168): ” that by his appearauc^e ho was not always in his senses as other men be’* 
(Ex parte IVeals (1733), cited 3 Atk. 168); ** that she is not of sufficient under* 
stan^g to mauHge her own affairs ” (Em parte Harvey (1734), cited 3 Atk. 
163); and found not a lunatic but incapable” (Em parte AeMon (1733), cited 
3 Atk. 163). V 

(d) Ex j^rte Roberta (1743), 3 Atk. 5. 

I 'e) See p. 419, ante, 

\J) Ex parte Hall 06^^2), 7 Ves. 261. 

g) Re Crawford, a Lunatic (1836), I My. A Or. 240. 

(a) Compare TX, S. C., Ord. 30, r. 1a ; and see p. 412, ante. 
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8bot, 8 , — ProceedmgM iubiequent to a Finding of Lunacy on 

Inquisition. 

Sub-Sbot. 1 , — Inquiries as to Lunatic's PosUien. 

872. Immediately after the finding of lunacy, the party having 
conduct of the proceedings must take out a summons to inquire 
into (1) the lunatic’s age, position in life, and residence ; (2) the 
nature of his lunacy ; (8) who are his next of kin and heir-at-law ; 
(4) who ought to be appointed committee of his person and of his 
estate ; (5) of what his property consists and particulars thereof ; 
(6) the amount of his income ; and (7) as to his past and future 
maintenance (t). The inquiry is held before the master, who may 
make such order on the summons as he thinks expedient (j). In 
particular he may defer the inquiries respecting the lunatic’s next 
of kin and heir-at-law (A:), and may also inquire as to the lunatic’s 
debts, the dealings with his estate prior to inquisition, and as to 
the nature of the property out of the jurisdiction (f). 

873. The master usually also determines who shall attend future 
proceedings. Strangers in blood may sometimes be allowed to 
attend (m), but the mere fact that a stranger is interested under the 
will of the lunatic is not sufficient reason (n). If the lunatic is 
illegitimate the Attorney-General attends (o), but not the Attorney- 
General for the Duchy of Lancaster (p). 

Stjb-Sbot. 2. — AppointTnmt of Committee, 

874. In appointing a committee the court will be guided by the 
following considerations : the husband or wife (if any) will have the 
first claim to the position, although not a paramount one(g) ; where 
applicable the principle will be applied of appointing the heir-at-law 
as committee of the estate (a), and the next of kin as committee of 
the person (h ) ; relations will be preferred to strangers (c) ; the 
proposed committee should reside within the jurisdiction (df), 
although this is not always insisted upon (c) ; accounting parties 
and solicitors in the matter will not as a rule be appointed (/). 

Where separate appointments of committees of tlie person and of 
the estate are made, it is usual to appoint a person of the same 

I t) Buies in Lunacy, 1892, r. 31. 

J) Ibid,, r. 32. 
k) Ibid,, TT. 32, 36—38. 

1) Ibid., rt, 33—36. 

m) Re WtW> (1846), 2 Ph. 10, 116. 

n) Re Scarlett (1873), 8 Ch. App. 739. 

o) Re Early (1837), 2 Coop. temp. Gott. 107, 108; E» parte )ra^cm(1821) 
Jao. 161. 

(p) Re Kershaw (1882), 21 Oh. B. 613, 0. A. 

\q) Re Davy (a lAmaHe), p892] 3 Oh. 38, 0. A. 

(o) Re Bangor [Lord), a Xanatt^l818), 2 MoL 618. 
lb) Ez parte Cockayne (1802), 7 Yes. 691. 

(c) Rete Heup[im), 18 Yes. 221. 

id) Re Shields, a Lunatic, Ex parte Ord (1821), Jac. 94, 

(e) Re Bru^e {a Person of Unsound Mind) (imi), 17 Oh. D. 776, 0. A. ; Be 
Hopper (1897), 66 L. J. (OH.) 669, 0. A. 

(f) Oompaie Ex parU Pmeks (1817), 2 Mer. 462 ; and Re MiUingUm (1864), 2 
Bq. ^p. 168, 0. A. ; and see p. 432, pod. 
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fiez aa the lunatic to be committee of the person (g), and regard will 
be bad to any expressions or wishes of the lunatic on the subject (h), 
A grant of the custody of the lunatic to two persons jointly is 
unusual and inconvenient (i). 

876. Every appointment of a committee of the person takes effect 
immediately on the making thereof (i), and of a committee of the 
estate on completion of security (1). Where several committees are 
appointed, the order may direct the custody of the estate or person 
to continue to the survivor or survivors (m). 

876. If a committee makes default in perfecting his security or 
if a receiving order in bankruptcy is made against him, or he com- 
pounds with bis creditors, or absconds or goes to reside permanently 
abroad, or on the death or discharge of a committee or one of 
several committees when the custody does not survive, the master will 
inquire whether or not it is expedient to appoint a new committee 
in his place(n), and may if he thinks fit appoint a new committee (o). 

Sect. 4. — Traverse of Inquisition. 

877. A traverse is the mode in which a decision or verdict 
finding a person to be a lunatic may be set aside. 

878. Any person desiring to traverse an inquisition may, within 
three months next after the day of the return of the inquisition, 
present a petition for that purpose. The judge in lunacy will hear 
and determine the application, and, if the prayer of the petition is 
granted, the order for a traverse will limit a time, not exceeding six 
months, within which the petitioner and all other proper parties (p) 
must proceed to the trial of the traverse ( 9 ). A petitioner who is 
not the object of the inquisition may be ordered witlun three 
weeks of the judge’s order to give security to, and to the satisfac- 
tion of, the master to proceed to trial within the time limited (a). 

879. Leave to traverse an inquisition is, so far as the lunatic 
himself is concerned, a matter of right ( 6 ) ; and the only discretion 
the court has, before granting his application, is to satisfy itself 


I I Ex parte Ludlow (1731), 2 P. Wms. 636. 

) Re Leacocke^ a lunatic (1838), L. & G. temp. Plunk. 498. 

) Ex parte Ludlow^ tupra. 

) Lunacy Act, 1890 (63 A 64 Viet, a 6), s. 108 (2). 

) Ibid. ; see p. 433, poet. 

Buies in Lunacy, 1892, r. 89. 
i) Ibid., T. 79. 

; Ibid., r. 80. 

E>) It is the practice to serve the heir-at-law and next of kin with the 
Uon for a traverse (Re Qikhriet, [1907] 1 Ch. 1, C. A). 

(q) If the jud^ in lunacy makes on oraer on the petinon for a traverse, the 
Attorney-General is served with the order, pleadings are delivered and an issue 
is taken in the King's Bench Division More a judge and jury either in 
Middlesex or at the assizes. 

fa) Lunacy Act, 1890 (63 ft 64 Yict c. 6), s. 101. It should be noted that 
a finding of sanity is peremptory in the first instance (Hume v. Burton (1786), 
1 Bid^Parl. Bep. 204, 213). 

(h) ^ere must of course be some evidence (even though it be of a very weak 
nature) in support of the petitioner's < 



Part VI.-nj0DiciAL Inquisitior am to Lttkaot. 


425 


that the application is made bond fide, that the petitioner is com- sior. 4. 

S etent to exercise volition, and that he understands what he is Traverse of 
oing. These facts are usually ascertained by a personal interview InquMtIon. 
between the judge in lunacy (c) and the petitioner {d). Leave to 
traverse is apparently also a matter of right in the case of any other partie#. 
person other than the lunatic who has an interest (e), such as the 
lunatic*8 heir-at-law (/), an alienee from him(g), or a person who 
has entered into a contract with bim(^). But there is a discretion 
to refuse an application for a traverse by an entire stranger without 
an^r interest (i), or by a husband whose marriage it might be 
desirable to impugn in the interests of his lunatic wife (A;). 

880. Any person who does not apply for a traverse within three Oircum- 
months next after the day of the return of the inquisition, or who ■tanoe® 
refuses or neglects for three weeks after the date of the judge’s 
order to give security (if ordered), or who does not proceed to trial 
within six months from the date of the said order, will be abso- 
lutely barred of the right of traverse : provided that the judge 
may in the special circumstances of any particular case extend 
the time upon such terms as he thinks just (1). 

881. If the judge in lunacy (c) is dissatisfied with the verdict New trial 
returned upon a traverse, he may order one or more new trial or 
trials thereon, as he thinks fit ; but no person will be admitted to 
traverse more than once (m). 

882. A traverse of a verdict upon an issue tried in the High NotraTerMof 
Court will not be allowed ; but the judge in lunacy may, if he thinks 9°*^ 
fit, upon application within three months next after the trial of 
such issue, order a new trial of the issue or a new inquisition as to 
the insanity of the alleged lunatic, subject to such directions and 
upon such conditions as to the judge may seem proper (a). 

Bbct. 5 . — Swpereeding InqwUvUon. 

883. When a person of unsound mind so found by inquisi- Application 
fcion recovers his sanity, he should apply by petition (6) for a petition. 

S Ab to the judge in luna|^, see p. 412, ante. 

Re Oilchriet, ^ 0* A. ; Re Oamming, a Person of Uneowkd 

Mind (1852), 1 De G. M. A G. 637, 0. A. ; Re Bridge, a Person of Umowsd 
Mind (1841), Or. A Ph. 338 ; Sherwood v. Sanderson (1815), 19 Yes. 280. 

i f) Re Gumming, a Person of Uraound Mind, supra, 
f) Re Roberts (1746), 3 Atk. 308. 

\ g) Sherwood y. Sanderson, st^a. 

(A) Em pane HaU (1802), 7 Yes. 261. 
li) Ex parte Ward (1801), 6 Yes. 679. 

A) Re Fust (1787), 1 Cox, Eq. Oas. 418. 

(l) Lunacy Act, 1890 (63 A 64 Yiot. o. 6), as. 101, 102. Orders for the custody 
of lunatics and l^e management of their estate may be made and will take 
effect notwithstanding that proceedings for a traverse are pending (ibid., 
s.l08(4)). 

(ei) Lunacy Act, 1890 (63 A 64 Tict. u 5), s. 103. The method of making an 
application for a new ttial is not prescribed by the Eules in Lunacy. It would 
therefore seem that the apphoation should be by motion pursuant to 
E. 8. 0., Ord. 89. 

(a) Lunacy Act, 1890 (53 A 64 Yict. c. 6), a. 104. 

(6) A petition for a sujpersedeas should always be in the name of the person 
who has recovered a sound mind (Ex parte Skidey (1760), 2 Yes. Sen. 26). 
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mpersedeas (c). This petition, which will be filed with affidavits of 
two medical men in support, will be brought before the judge in 
lunacy without previous consideration by the master (d). An order 
for a supersedeas will not be made until the judge has personally seen 
the patient and received a report on his case from a Chancery 
visitor (<?). 

884. In order that an inquisition may be superseded, it is not 
necessary that the mind should be restored to its original state ; 
competence for common purposes, such as the capacity to make a 
will of personal estate, is sufficient. But the absence of the dis- 
order, especially if of a dangerous tendency, must be satisfactorily 
proved by the evidence of persons having competent knowledge 
of the whole subject, not only as to the present state of the 
party, but with reference to all the former evidence (/). 

885. If it appears to the judge that it is not expedient nor for 
the benefit of the lunatic that the commission should be uncondi- 
tionally superseded, he may, upon the consent of the lunatic and 
any other persons whose consent he deems necessary, order the 
commission to be superseded upon such terms and conditions as he 
thinks proper (g). 

The judge in lunacy, if satisfied that a lunatic so found by 
inquisition is cured or capable of managing himself, and not 
dangerous to himself or others, though incapable of managing his 
affairs, may supersede the inquisition so far as the same finds that 
the lunatic is incapable of managing himself, and rescind or vary 
any order for the commitment of the person of the lunatic (h). 

886. Upon the completion of a supersedeas the lunacy jurisdic- 
tion over the patient is ended ; but application must be made to 
the master by summons (i) for the passing of a final account by the 
committee of the estate and his discharge ; for the transfer of any 
securities or documents in the possession of the court or the com- 
mittee of the estate ; for taxation and payment of costs ; and for 
any other ancillary matter. 


a Hules in Lunacy, 1892, r. 17 ; Buie in Lunacy, 1900 (a). 

Buies in Lunacy, 1892, r. 18. 

(e) lie Dyce Sombre, a Luno^tc (18*14), 1 Ph. 436; Be Gordon (1847), 2 Ph. 242. 
(/) Ex parU Ilolyland (1805), 11 Ves. 9. Tbe medical affidavits in support 
of the petition should state that the deponents have penuied the evidence nled 
on the mquisition, that they appreciate the nature of the illness the patient was 
formerly suffering from, and that he has now recovered. 

(a) Lunacy Act, 1890 (53 & 54 Yict. o. 5), s. 105, under which the judge 
not infrequently requires a settlement of the patient’s property to be executed 
before the eupereedeae is granted, or he may partially supersede the inquisition, 
that is, determine the custody of the person. 

(A) liUnaoy Act, 1890 (53 & 54 Viot. c. 5), s. 106. AppUoation for a par^ 
ea^eedecu should be made by petition in the same manner as an application 
for a complete eupereedeae, ana notice of the application should be given to the 
oommitteM of the estate and person, and also notice of the order. A lunatic 
in whose favour a partial eujiereedeae has been ordered remains a person of 
unsound mind for all purposes other than the control of his own person 
(compare Be TownehmePe (Lcnl) SMemmt, Towmhend {Lord) v. BoAiiu, [1908] 
1 Oh. 201). 

(«) Buies in Lunacy, 1892, r. 19. As to final accounts, see p. 435, poet. 
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Sect. 6. — TranmisBion of ProceedingB, 

887. Whp it is desired that an inquisition taken or a writ of 
supersedeas issued in England or Ireland should be acted upon in 
Ireland or England, the proper ofl&cer may, under order of the 
judge in England or the Lord Cliancellor in Ireland, as the case 
may be, transmit a transcript of the record of the inquisition, or of 
the writ, to the Registrar in Lunacy in Ireland, or the High Court 
in England, as the case may be, which transcript will thereupon 
be entered and be of record there respectively, and will when so 
entered, and if and so long only as the Lord Chancellor in Ireland 
and the judge in lunacy in England, as the case may be, thinks 
fit, be acted upon by them respectively, and be of the same validity 
and effect to all intents and purposes as if the inquisition had been 
taken or the writ issued in Ireland or England respectively (k). 

Sect. 7. — Inspection of Records. 

888. A finding of insanity on an inquisition can be read in 
subsequent proceedings between third parties, but only as evidence 
of the lunacy. Such a finding is pnmd facie evidence against 
strangers, but is not conclusive as between them, and can be 
traversed (Q. This should be borne in mind in considering the 
question of applying for liberty to inspect the records filed in the 
Lunacy Office. 

889. An order of the judge in lunacy must be obtained before 
the records and documents filed in the Lunacy Office can be 
inspected (wi), whether they relate to a lunatic still alive (n), or to a 
deceased lunatic (o). Liberty to inspect will, however, be given to 
any applicant on satisfying the judge in lunacy that it is required 
for a reasonable and proper purpose, provided that the lunatic, if 
alive, is not injured thereby (p). But inspection of the reports 
made to the court by its medical advisers is never permitted (q), and 
reports of the visitors in lunacy (r) are secret and not open to tlie 
inspection of any person except members of the Board of Visitors (r), 


{k) Lunacy Act, 1890 (63 & 64 Viet. c. 6), s. 107. Whore an order in lunacy 
has been made in Ireland by the court having jurisdiction for that purjiose, and 
a transcript of the record has been transmitted to this country, the judge in 
lunacy must treat the order as a binding order, and has no jurisdiction to 
entertain an application either for the purpose of setting aside the proceedings 
in Ireland or for a $uptr 9 edea$* Any such application must be made to the 
court which originally made the order {^Re Talbot (an Alleg^ Lv/natic) (1882), 20 
Oh. D. 269, 0. A.). The practice is to appoint a committee of the estati in 
]^gland. 

{Q mu v. mffard, Clifford v. Timms, aifford v. PhiUips, p907j 2 Oh. 236, 
0. A,, per Oozbns-Hakdy, M.B., at pp. 244, 246, where the following cases are 
examined and approved : Sergeson v. oealey (1742), 2 Atk. 412 ; Fautder v. fiilk 
(1811), 3 Oamp. 126; Fan Grutten v. Foxwtll, FoxwellY. Van Qruiten, [1897] 
A. 0. 658. 

m) Re Stroehan (AT. IF.) (an Alleged lunatic), ^1896] 1 Oh. 439, 0. A. 


In) Re Bartons* Lutmey, WyUle v. Arneld 0862), 1 l^ew Kep. 4, 0. A. 

.o) Re Bilcock's Lunacy, Hutton v. Hutton (1862), I New Bep. 4, 0. A. 

(p) Be Btraehan (H. W.) (an Alleged Lunatic)^ supra; Be Wood, Banner v. 
Mngland 
Re 


fl863), 4 De G. J. & Sm. 134, 0. A. 

mraehan (H W,) (an AUeged LunaUe), supfo. 

[r) A« to viaatm in lunacy a&d the Board ef Yisttois, aee pp. 467 at seg„ post 
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and the judge in lunacy and persons appointed by him («). On 
the patient’s lunacy being superseded, or vacated and discharged, 
these reports must be destroyed within fourteen days, unless by 
order of the judge the destruction is postponed till the patient’s 
death, when they must in any case be destroyed (f). 

While an inquiry as to an alleged lunatic’s sanity is pending, the 
medical report obtained by the petitioner under an order for the 
examination of the patient by the medical witness cannot be 
inspected by the respondent (u). 

890. Any person applying to the Commissioners in Lunacy 
bond fide on behalf of a lunatic then confined ought to be furnished 
with the documents or copies of the documents under which the 
lunatic is confined (v). After the discharge of any person who 
considers himself to have been unjustly confined as a lunatic, the 
secretary to the Commissioners must, if requested, supply to him 
free of expense a copy of the reception order and certificate under 
which he was confined, and, if the order was made on petition, of 
the petition and particulars upon which the order was made(zy). 


Part VII. — Appointment of Quasi-Committee 
without a Finding of Lunacy. 

891. Under the Lunacy Act, 1890 (x), s. 116, orders may be 
made for the appointment of a ^itaai-committee (a), with powers 
of management and administration in the case of the following 
persons, that is to say ; — 

(1) A person lawfully detained as lunatic though not so found (fc). 


U) Lunacy Act, 1890 (53 & 64 Viet. c. 6), 8. 186 (1). 

(t) llniL, a. 186(2). l^oduction of these reports was refused in a probate 
action where the issue was the testator’s testamentary capacity, but it ie 
doubtful whether in such a cose the visitor would not be directed on subpeena 
to give the effect of the reports or his notes for their preparation {Roe v. Nix^ 
[1893] P. 65). Lord Esuer, M.K., and Bowen, Lindley, Lopes and^Y, L. JJ., 
concurred in the view that reports, though existing after a patient’s death, must 
be treated as destroyed ; and, further, tiiat even on a mhpoetia the witness who 
made the reports would be bound so to treat them. Had it been possible to 
obtain production of the reports they would not per 8f> have been evidence ; 
but they might have been useful af testing the accuracy of the memory of 
the witness (/foe v. Nix, eupra, per Bonbs, J., at p. 67). 

M Re B, ion Alleged Lunatir), [1892] 3 Ch. 194, C. A. 

(v) Be Dell (1891), 91 L. T. Jo. 376, per Jeune, J. As to inspection of docu- 
ments of an allegea lunatic, see Be Cathcart, [1902] W. N. 80, 0. A- 
{w) Ltmacy Act, 1890 (53 & 64 Viet, o. 6), s. 82. 

(;x:) /6 k/., b. 116. 

(a) As to the use of the expression ** Q^uom-committee,” see note (p), p. 416, 
ante, 

(b) Lunacy Act, 1890 (63 & 64 Viet. c. 6), s. 1 16 (1) (o). liawftiUy detained means 

detention under the provisions of Acts of Parliament of this country; it does not 
mean detention in a foreign country {Be WaBctne, [18961 2 Oh, 336, 0. AA The 
detention may be under a reception order made hy a ju^dal au^ority (Lunacy 
Act, 1890 (53 A 64 Viet c. 5), s, 4 ; see p. 499, or in a workhouse under 

a magistrate’i order (Lunacy Act, 1890 (68 A 64 Viet a 6), s. 24 ; see p. 499, 
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(2) A person proved to be of unsound mind and incapable of 
mana^g his affairs, the capital value of Trhose property does not 
exceed £2,000 or whose annual income does not exceed £100 (c). 
The proof may be in the form of the certificate of a master, or the 
report of the Commissioners in Lunacy, or by affidavit or otherwise. 

(8) Criminal lunatics while insane and under confinement (d). 

(4) Any person not detained and not found lunatic, but being 
through mental infirmity, arising from disease or age, incapable of 
managing his afiairs (e). 

892. In any of the above cases all powers which, if there had 
been a finding of lunacy, could have been exercised by the com- 
mittee of the estate, may be exercised by the ^uosi-committee in 
such manner as the judge or, subject to the Eules in Lunacy, a 
master may direct (/). 

There may be conferred on such a guosi-committee authority 


f>09t); or under the Idiots Act, 1880 (49 & 50 Viet. c. 25) (7?c WhalUy {Mark) 
and he Whatley (W, Jl.), [1906] 1 Oh. 565, 0. A.; see p. 626, post). Proof of 
detention is furnished by the medical affidavit, which exhibits copies of the 
medical certificates under which the reception order was made together with a 
copy of such reception order. If the reception order has expired application 
must be made to the Commissioners in Lunacy for a continuation order ; see 
p. 512, post, 

(c) Lunacy Act, 1890 (53 & 54 Viet. c. 6), s. 116 (1) (e). In ascertaining whether 
the pronerty comes within this provision, the lunatic’s debts and the expenses 
incurrea in his past maintenance since he became of unsound mind are to be 
deducted (He Faircloth (a Supposed Lunatic) (1879), 13 Ch. D, 307 , 0. A. ; Re 
Adams (1864), 9 L. T. 626 ; Re Sandford, a Lunatic (1849), 1 Mac. & G. 538). 

(d) Lunacy Act, 1890 (53 & 54 Vict. c. 5), s. 116 (1) (f). A criminal lunatic 

is : — (a) Any person for whose safe custody during llis Majesty’s pleasure His 
Majesty or the Admiralty is authorised to give order ; or (b) any pnsoner whom 
a Secretary of State or the Admiralty has in pursuance of any Act of Parliament 
directed to be removed to any asylum or other place for the reception of insane 
persons (Lunacy Act, 1890 (63 & 54 Vict. c. 6), s. 341 ; Criminal Lunatics Act, 
1884 (47 & 48 Vict. c. 64), s. 16] ; and see title Criminal Law and Pkocedube, 
Vol. IX., p. 352, note (^). Maintenance of a criminal lunatic is defrayed 
out of moneys provided by Parliament (Criminal Lunatics Act, 1884 (47 & 48 
Vict. 0 . 64), 8. 10). But where a lunatic subsequently becomes entitled to 
property, past maintenance is recoverable by the Treasury as a Crown debt and 
the Statutes of Limitation do not apply (Re J, (1909), 126 L. T. Jo. 350, 0. A.). 
The court in lunacy has no power over the ^rson of the patient (Re Pearce, 
Ex parte Clark (1843), 8 Jur. 89) ; that power is vested in a Secretary ol State 
under the Criminal Lunatics Act, 1884 (47 & 48 Vict. c. 64), s. 4.^ The court in 
lunacy has, however, full jurisdiction over the property of the patient (Be Pearce, 
Ex parte Clark, supra), . , 

(e) Lunacy Act, 1890 (53 & 64*yict. o. 5), s. 116 (1) (d).* In pnw^oe it has 
been held that nearly every case which is not otherwise within the lunacy 
jurisdiction is covered by this provision. Thus, orders ^ve been made 
thereunder dealing with the proj)erty of (a) idiots not detained s (b) aliens 
detained as lunatics in asylums abroad, but with proper^ in Enjgland ; and 
(c) Bnglish subjects detained as lunatics in asylums abroad, but with prepay 
in Bn^and or in an Bnglish colony. In applications under this provision 
no reference to “ lunacy, ° “the master in lunacy,” or “the Lunacy Acts ” 
is made ; and a roecial seal is kept by the officials, wherefrom all suidi words 
are eliminated. The medical evidence must show that tiie patient is through 
mental infirmity ** arising from disease ** or else that he is through mental 
infirmity “arising from age” inoapable of managing his affairs, and proof of 
actual lunacy should be avoided i see Re Browne, [1894] 8 Oh. 412, 415, 0* A* 

(/) Lunacy Act, 1908 (8 Edw. 7, c, 47), •* 1. 
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to do or exeroise any specified act or power, or general authority 
to exercise all or any of such powers without further application 
to the court (jg). The ^uaai-committee is subject to the jurisdiction 
of the court in the same manner as a committee of the estate of 
a lunatic so found (h). 

898. The application for the appointment of a quasi-commitiee 
should be by summons (i), seven clear days* notice of which 
must be given to the alleged lunatic by service on him of a copy of 
the summons, with a notice indorsed thereon signed by the appli- 
cant or a solicitor (A;), The alleged lunatic may, within seven days 
from the date of service, file a notice of objection, which notice must 
be signed by himself and witnessed by a solicitor {/). Should the 
lunatic object to the proceedings and file evidence in support of his 
objection, the master will exercise his discretion. He may, accord- 
ing to the circumstances, (1) make the order as asked, or (2) visit 
the alleged lunatic (?7i), or (8) send a visitor in lunacy to see him and 
report (n), or (4) direct the applicant to present a petition for an 
inquisition (o), or (5) make no order. 

The choice and desirability of a g«asi-committee will be governed 
by rules similar to those which apply to the choice and desirability 
of a committee of the estate (p); and maintenance, voluntary 
allowances, payment of debts etc. will be dealt with on the same 
footing, whether the lunatic is or is not so found (q). 

894. Where a qi/cwi-committee has been appointed of the 
property of a person detained as a lunatic, though not so found, the 
cesser of detention will not discharge' him, but he must, if the 
patient has recovered, apply in lunacy to be discharged (r). 


Part VIII. — Judicial Powers over Person. 


Sect. 1 . — 171 General. 

895 . In the case of a lunatic not so found, a qt^st-committee of 
whose estate has been appointed under the Lunacy Act, 1890 (a). 


(^) LuAftoy Act, 1908 ^ Edw. 7, o. 47), e. 1 ; as to difficulties which arose 
prior to tliis Act, see JRe Baggs (a PerBon of Alleged Umound Mind) (1893), cited 
11894] S Oh. 410, n.*, 0. A,\keh.8,K (a Ferton of Vnoound Mind not $o Found 
InguUiHtm)^ ^[1906] 1 Oh. 713, G. A. 
f A) Luauoy Act, 1890 (83 k 54 Yict. c. 5), s. 116 (3). 

(t) Hules in lAU^y, 1892, r. 19. As to the practice, see t5«d., rr. 93, 94. 

\k) I hid.y r. 48. An affidayit of serrioe must then be filed (i^td., r. 49). 

<Q Ikid^ r. 80, and Eoinns 9 and 11 in schedule thereto. 

(m) T. 52, 

^) Lunacy Act, 1890 (63 A M Yict. e. 5), s. 184. 
fo) Buies m lAmaoy, 1893, r. 1. 
ip) See p. 423, Offte* 

[q) Baies in Lunao}*, 1992, it. 55, 58. 

(r) B$ B, A. fif. (a Poreon ^ Umoomtd Mimd not m Found), [1898] 2 Gh. 893^ 

0. A. 

(a) 58 454 YieLo. A 
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s. 116, there is no direct control over the person of the patient, but 
only an indirect one through the power of the purse. 

896. In the case of a lunatic so found, the committee of the 
person has the duty of fixing the residence of the lunatic, regulating 
his establishment, and making provision for his maintenance (b). 
He is also bound to visit the lunatic as directed by the master, and 
provision is made by statute for visits by the Chancery visitors (c). 

Sect. 2. — Maintenance and Accounting^ 

897. A scheme of maintenance of the lunatic is from time to 
time settled by the master (d). The committee of the person is not 
required to give security, and his liability to account for sums 
received by him from the committee of the estate is determined 
by the form of the order made on the summons issued after inquisi- 
tion found (e). If such order (as is the usual case) allows either 
the whole net income or a fixed sum per annum for the maintenance 
of the patient, then there is no liability to account (/). But if the 
order allows so much as shall be expended, not exceeding a fixed 
sum per annum, then he must account. He will also render himself 
liable to account if it can be shown that he has not properly main- 
tained the lunatic in accordance with the provisions of the order (g), 
and in any circumstances he must furnish an annual statement of 
expenditure to the visitors in lunacy (h). 


Sect. 8 . — Residence^ 


898. The court will not readily grant permission to take a 
lunatic out of the United Kingdom, though it may, where shown to 
be in the lunatic’s interest, grant permission for him to travel 
outside the court’s jurisdiction (i) or, in peculiar circumstances, 
to reside in Scotland, on an undertaking by his committee, living in 
England, to bring him within the jurisdiction whenever required so 
to ao(k)f and in the meantime to furnish periodical reports as to 
his mental and bodily health ({). 

Committees of the person must notify any change of residence 
of their j^atient within three days to the visitors in lunacy (m) ; 
and the visitors must without delay report to the Lord Chancellor 
when they are unable to discover the residence of any lunatic whom 
they intended to visit (n). 


(6) Pope, Law and Fraotioe of Lunacy, 2nd ad., 108 ; Elmer, Practice in 
Luna^, 180. 

(c) Seep. 469, post. 

[a) See, further, as to settlement of schemes for maintenance, p. 437, potL 
\e) See, as to this summons, Buies in Lunacy, 1892, r. 31, and p. 423, anU, 
{}) Be Frmch (1868), 3 Ch. App. 317. 

(p) Btranffwayea v. Bead, [1898] 2 Ch. 419. 

(A) Buies in Lunacy, 1892, r. 107. As to the visitors in lunacy, see pp. 467 
et seq,,paet, 

(i) Be ffaehett, a Lunatic (1854), 3 L Oh. R 375. 

{k) Be Jonee, a Lunatic (1844), 1 Ph. 461. , ^ ^ ^ 

(l) The old practioe referred to in Be Stair (1846), 1 Ooop. temp* Oo^ 
reouirinfir seountv for tl*** lunations return within the jurisdiction, is now obsolete* 

(m) in Einao,. 1893. r. 11. A. to the viaitota in loiuu^, eee pp. 467 

^ ’l^uLmy Act, 1890 (63 A 54 Viet. c. 5), s. 185 (2). 
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Part IX.— Judicial Powers over Estate. 

Sect. 1. — Committees and QuasuCommittees. 

Sim-SBor. 1 . — Position of Committee or Qwui- Committee, 

899. A committee or gucst-committee is the agent of 
the Crown (o). He should, in all important matters outside the 
scope of his order, act under the directions of the court, to bo 
obtained on summons (a). If he neglects to obtain such directions, 
he will be liable for the wrong exercise of his discretion, and 
sometimes for the exercise of any discretion at all (b). He is liable 
only to the court, and in the absence of misconduct by him, the 
interference of third parties with his management of the estate 
will not be tolerated (c). 

He does not generally receive a salary, but there may be excep- 
tional cases in which he ought to be paid one(d). In no circum- 
stances will he be allowed, apart from salary, to make a profit out 
of the estate (e). 

900. In exceptional cases involving much time and labour in 
collecting rents and managing a large estate, the committee or quasu 
committee may be authorised to employ an agent at a proper salary. 

A trustee (/), solicitor, or other accounting party (p) will not 
usually be appointed, and the agent must not act or exercise his 
discretion in questions of difficulty without the leave of the court, 
such leave being applied for and obtained by the committee or 
guasi-committee (h). 


fo) Be Fitzgerald^ a Lunatic (1805), 2 6cb. & Lef. 432. 
fa) Buies in Lunacy, 1892, r. 19. 

(h) Money spent without the sanction of the court first obtained on buildings 
and improvements will be disallowed {Foster v. Mai chant (1684), 1 Vem. 262; 
Ex parte Marlon (1805), llVes. 397; Ex ^rte Hilbert {IS05), 11 Ves. 397), although 
the expenditure vs to the advantage of the estate (Be Langham^ a Lunatic (1847), 
2 Ph, 209). The letting of property on his own responsibility and at an made* 

a uate rent will render the committee or guoaf-oommittee liable to make good 
bie deficienoy and all costs (Be Wilkins (1842), 6 Jur. 308), as also will his 
failure to take steps to recover money due or to obtain oixections thereon 
(Be Swindell, Ex parte Swindell, Ex parte Ordish (1851), 2 De G. M. & G. 91, 
C. A.). He must not use his own judgment on a question of title ( Wright v. 
Chard (1860), 6 Jur. (n. s.) 476), nor must he sue or defend without leave 
(Be Notley, a Lunatic (1839), 3 Jur. 719); see also Be B, 8, A,, [1901] 2 K. B. 
32 ; and p. 462, post), 

(c) Be Hiichcn (1845), 15 L. J. (oh.) 126. As to the eftect of an order 
authorising a committee or guoai-oommittee to cairy on a lunatic’s business, 
tee p. 446, poet, 

(a) Such exceptional oases would arise where there were a large number of 
rents to be collected and a number of houses to be managed (see Errington, 
Ex parte Fermor (1821), Jao. 404 ; Be Walker, a Lunatic (1848), 2 Ph. ^0 : Be 
Weeibrcoke (1848), 2 Ph. 631). 

(a) Oope'e (Lady Mary) Caee (1677), 2 Oas. in Oh. 289. 

(/) V. Jotkmi (1802), 6 Ves, 72. 

fa) Ex parte Pindce (1817), 2 Her. 452 ; and see p. 423, ante, 

(A) Be Kilkenny (JEM), o Lunatic (1845), 7 I. £q. B. 594. An agent cannot 
lay out moneys on repairs at his own disoxetion (Blunt v. Cliiherow (1802), 6 
Ves. 799), nor lease property (Morris v. Elme (1790), 1 Ves. 139), nor raise rents, 
turn out teuantB, nor lot even for one year without leave ( Wynne v. Kessbormigh 
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The a^eot will osnally be reqaired to give seourity, to account for 
his receipts, and to deal with the same as may be directed (i). 

Sub-Sbot. 2.— iSecurtty. 

901. The committee of the person is not required to give 
security, but the committee of the estate is always required to give 
securi^ unless it is impossible to find a person who will act as 
committee with security (j). A qucm-committee may be appointed 
either with or without security (A;). The appointment, whether of 
a gtwst-committee appointed with security, or of a committee of the 
estate, takes effect only on the completion of his security (I). 

The security is approved by the master, who may from time 
to time increase or reduce it (m). It usually consists of a bond with 
two sureties, or with a guarantee society, in a penal sum equal to 
double the value of the lunatic’s income passing through the com- 
mittee’s or quasi-committee’s hands in each year. Alternatively a 
committee or qt^i-committee of the estate may give security in 
whole or in part by bringing money or stock into court (n). 

The general rule is that the committee of the person shall not be 
surety for the committee of the estate, but in special circum- 
stances this rule may be relaxed (o). A surety is always required 
to justify before appointment. He is liable not only for the 
balance due on the committee’s or quasi-committee’s accounts, 
but also for the costs of all proceedings subsequently taken for 
the purpose of enforcing payment of such balance, and this rule 
applies though he had no notice of the default of his principal 
until after proceedings were taken (p). He is also liable for the 


(Lord) (1790), 1 Ves, 165), and if he oommenoes proceedingB duly authorised in 
the wrong form he may be deprived of his costs (Be Montyomery (1828), 1 Mol. 
419). He may distrain for one yearns arrears of rent without leave, but, for 
more, leave is necessa^ (Brandon v. Brandon (1821), 6 Madd. 473). There are 
some old cases in whi^ paid agents were appointed because tne committee 
of the estate could not mve security or there was no suitable person for the 
post of committee (Be BilHnghuret, a Lvnaiic, Ex parte Billingnurst (1750), 1 
Amb. 104; Ex parte Warren (1805), 10 Ves. 622; Be Badcliffe^ Ex parte 
BadcUfie (^1820), 1 Jao. & W. 639). In the present day in such a case the 
ofladlar soucitor (see title Courts, Vol. IX., p. 71) would be appointed com- 
mittee or quosf-committee, as the case might be. 

(i) Buies in Lunacy, 1892, r. 83 ; and see Be Errington (1826), 2 Buss. 667. 
Failure to pass accounts when due will render the agent liable to payment of 

interest on his balances ( v. Jolland (1802), 8 Ves. 72). It is perhaps 

unfortunate that the description of the agent as “ receiver in force prior to 
the Lunacy Act, 1890 (53 & 54 Viet. c. 5), should have been perpetuated at the 
present day, since the rule as drawn is liable to be read as applying (which it 
doesnot) to persons appointed under the Lunacy Act, 1890 (53 & 54 Viet, 
c. 5), 8. 116. As to the use of the term **qt<a 9 i-committee,” see note (p), 
p. 415, ante* 

(j) Be Frank (1826), 2 Buss. 450. 

(«) Lunacy Act, 1908 (8 Edw. 7, c. 47), s. 1. - .r 

(0 Lunacy Act, 1890 (58 & 54 Viot. o. 5), s. 108 (2) ; Eulee in Lunacy, 1892, 
rr. 55, 117. , 

(m) Buies in Lunacy, 1892, rr. 55, 56, 70. As to the discharge of seounties, see 
rr* 72, 81 ; Buies in Lunacy, 1898, r. 9. 

(n) Buies in Lunacy, 1892, r. 71. 

(o) Be Burton, Ex parte Mount (1851), 21 L. J. (OH.) 221, 0. A. 

\p) Be Loehay, a LunOHc (1846), 1 Pn. 509. 
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8MT. 1. eoBis of the removal of his principal and the appointment in the 
CommltteeB latter’s place of a new committee or ^«i-committee (q). 
and Quasi- The death of the patient does not discharge the committee or quasi- 

Committees, committee from liability to account in lunacy for sums received in 
EifectoT his fiduciary capacity, but after death he no longer receives 

death of moneys as committee or gt^ai-committee and, though personally 

patient liable therefor, his sureties are not liable to make good moneys 
which it was no part of his duty as committee or gttuai-committee 
to receive (r). 

Replacing If a surety is dead or has compounded with his creditors or other- 
Murety. ^ise become insolvent, a new bond with new sureties must be 

entered into ; and the executors of a deceased surety may obtain 
an order that, in default of fresh security being given, another 
committee or guoai-committee be appointed (a). 

Bnforolng the In seriouB cases of either nonfeasance or misfeasance his bond 
bond. ]]Qay be put in suit against him (t). 

Sxjb-Seot. 3. — Lodgmeni of DeedB, Monty ^ WUU etc, in Oomi, 

Depoeit of 902. In order to reduce the amount of security to be given by 
deeds etc. a committee or giioat-committee, or for the purposes of safe custody, 
the master may receive any deed or security, and may by order or 
Transfer of certificate give liberty for payment or transfer into court of any 

mwey etc. money or stock belonging to tbe lunatic (u). Documents deposited 

n cour . court will, during the lunatic’s lifetime, only be handed out to 
the committee or gwoai-committee on evidence proving that they 
are required for the purpose of properly managing the lunatic's 
estate {w). On a supersedeas or the death of the lunatic, the master 
may order the delivery or payment out of any deeds or money (x), 
Prodnction of ^'he court will Order production of deposited documents to any 
deposited person who makes out a primd fade case that he is interested in 
documents. qj property to which they relate (y), but an order cannot 

bo made on the committee in an action to produce such documents, 
since they are not under his control (a). 

Deposit of 903. Any person in whose custody or control any testamentary 
testamentary paper of tlie lunatic is may, upon oath, deposit the same in the 
papers. Lunacy Office for safe custody (6). 

(q) Me Oraham, Graham v. Noakes, [1895] 1 Oh. 66. 

[r) Re Walker, [1907] 2 Oh. 120, 0. A. ; and see Re Butler (1866), 1 Oh. App. 
607. 

($) Re Bull (1843), 2 Ooop. temp, Oott. 68. 

it) Re Hill, a Rereon of Unsound Mind, Decsased (1863), 1 De G. J. A Sm. 
487, 0. A. 

(u) Buies in Lunacy, 1892, r. 44 ; Be Eagle, a Lunatic (1847), 2 Fh. 201.. 

(to) Be Cooper (1836), 1 My. & Or. 33. 

(05) Buies m Lunacy, 1892, r. 46. 

(V) Re Smyth (a Lunatic) (1880), 15 Oh. D. 286, 0. A. ; Re Smyth (a Lunatic) 
(1881), 16 Oh. D. 673, 0, JL; Re Strachan {H, W,) (an Alleged Lunatic), [1895] 
i Oh. 439, 444, 0. A. As to the inspection of reooros of prooeedings in lunacy, 
see p. 427, ante, 

(a) Vivian v. Little (1883), 11 a B. D. 870, 

(5) Buies in Lunacy, 1892, r. 45 ; and see Re HumplAy (1829), 2 Ooop. temp, 
Oott. 166 ; Re Thompson (1880), 1 Buss. A M. 855. The alleged will must be 
enclosed in a sealed cover and handed to one of the lunacy officials, who will 
give a receipt for it. 
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The master may on being satisfied of a lunatic’s death (c) open 
and read any document deposited with him purporting or alleged 
to contain any testamentary disposition made by the lunatic for the 
purpose of as<»rtaining who is therein nominated executor, and 
whether any direction is contained concerning his funeral or place 
of interment (d), and may deliver the document to the proper officer 
of the Probate, Divorce and Admiralty Division of the High Court 
to be dealt with according to law (e). 

St7B-Seot« 4. — AcCOWlt8» 

904. The committee of the estate (/) or the ^uast-oommiitee (^) 
must annually, or at such other times as the master may hx« deliver 
his account, or an affidavit in lieu of account, and attend at the 
Lunacy Office to vouch the same (h). When the account has been 
vouched and the cost of passing it assessed, the balance due from 
the committee or qiuisucommittee (g) must be ascertained, and such 
balance, if sufficiently large, paid into court to the credit of 
the lunacy and invested, and the dividends, unless otherwise 
directed, accumulated without further request (i). The accounts 
as vouched are then fair copied by the lunacy stationers and an 
affidavit indorsed at the foot or end thereof, and sworn, proving the 
correctness of the figures and that the committee’s or quasi- 
committee’s (g) sureties are living and that neither of them has 


(c) The lunatic’s death and identity must be strictly proved (Ex parte Fermor 
(1862), 1 W. E. 43, 0. A.). 

(d) /?« Monta^, a Lunatic, Ex parte Farrar (1838), 2 Jur. 462. 

(e) Buies in Lmiacy, 1892. r. 47. The solicitor having the carriage of the 
matter draws up a request (with a £l impressed stamp thereon) that the will may 
be handed to the officials at the principal probate registry. An appointment 
is then given for the solicitor to attend with one of the lunacy officials at the 
registry, when the will is handed over on payment of a lOa. lodgment fee in 
stamps. A copy of the will is bespoken at the principal registry, from which 
copy the engrossment for probate is made, and the executor’s oath exhibiting 
the original will must be sworn either before an official at the principal registry, 
or by request the original will may be sent to a district registry to be then e 
deposed to. As to common form practice in probate matters, see title £xf4CUToiis 
AND Adminibtratobs, Yol. XI Y., pp. et eeq. 

(/) Por oases in which Ihe committee of the person is liable to account, see 
p. 431, ante, 

(a) Buies in Luna^, 1892, r. 84. 

(A) Ibid,, r. 73. P^ure to pass accounts regularly may involve the dis* 
allowance of costs (Ex parte Clarke (1791), 1 Vm. 296). With the account 
there should be lodged at the Limaoy Office office copies of the order appointing 
the committee or jt 4 asf-committee, and of all othor orders dealing witli the 
patient’s estate, all vouchers, certificate, and transcript of the fund in court 
(if any), certificate of the last payment into court, ana the costs of passing the 
account for assessment in chambers. In small cases a short statement is some- 
times accepted in lieu of an account. In large and complicated cases the master 
sometimes refers the account to a chartered accountant. 

(f) Buies in Lunacy, 1892, r. 76 (see rr. 56, 56). On default of piyment in 
he may lose costs be charged interest (ibid,, r. 78; Ex parte Cation 
(1790), 1 Ves. 156 ; Ex parte Clarke, mpra). There is some objection at 
the Lunacy Office to certifying a balance as due from a patient’s Mtate. 
Where, therefore, it appears on tiie vouching of a committee s or jfi/osf-com* 
mittee’s account that a oalance is due to such committee or guoat-committee, 
the payments receipts are certified as equal, and the surplus of payments 
($.€., the balance due from the patient’s setate) aie carried forward to the next 
aocount and there included as a debit 
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been adjudicated bankrupt, or compounded with bis creditors (k). 
The affidavit is then returned to the Lunacy Office and the lunacy 
stationers make an office copy thereof, which with the contents 
thereof are sufficiently authenticated by the seal of the master’s 
office ({)• 

Bbot. 2 . — Extent of Powert of Management and Admnittration. 

Sub-Sect. 1. — Aa to Property in Ireland and Scotland. 

905. The powers of management and administration in the case 
of lunatics so found, without inquisition or other proceedings in 
Ireland, extend to the lunatic’s personal property in Ireland where 
it does not exceed £2,000 in value or the income thereof does not 
exceed £100 a year, and the like powers of management and 
administration conferred by the Lunacy Regulation (Ireland) Act, 
1871 (m), extend, without inquisition or other proceedings in England, 
to the lunatic’s personal property in England where it or the income 
thereof does not exceed the above-mentioned amount (a). 

The powers of management and administration in cases where 
the property of a person of unsound mind does not exceed 
£2,000 or the income thereof does not exceed £100 per annum (6), 
and the powers conferred by the Lunacy Regulation (Ireland) 
Act, 1871(c), s. 68, extend to the property in Ireland or England, 
as the case may be, of the lunatic where the total value of the 
property both in England and Ireland does not exceed £2,000 in 
value or the income thereof does not exceed £100 a year (d), and 
an order of a master in England under this provision thus enables 
the English g//a«i-committee to deal with the Irish real or personal 
property of the lunatic. 

906. Where a lunatic with personal property in Scotland has 
been so found in England or Ireland, the committee of the estate 
without cognition or other proceedings in Scotland has the same 
powers over such property or the income thereof as might be 
exercised by a Scottish tutor at law after cognition or a duly appointed 
curator bonis (c), and where a tutor at law after cognition or a 

{k) Bulea iu Lunacy, 1892, r. 75. 

(/) Buies in Lunacy, 1893, r. 8. 

Im) 34 & 35 Viet. c. 22, ss. 60—96 inclusive. 

(a) Ltinacy Act, 1890 (53 & 54 Viet o. 5), b. 131 (1). When a lunatic has been 
BO found in JSngland the appointment of the committee of the person rests with 
the master in lunacy in England, although the lunatic's property is in Ireland 
and a transcript of the record of the inquisition has been transmitted to that 
country with a view to the appointment of a committee of his estate by the 
liord C^ianoellor in Ireland (Re Tottenham (1837), 2 My. & Or. 39). For inquiries 
which i^y be made in England as to the property of a lunatic residing out of 
the jurisdiction, see Buies in Lunacy, 1892, r. 35. Where the personal property 
exc^s £2,000 in value or the income thereof exceeds £100 a year, or there is 
real estate, it is necessary to obtain the appointment of a committee of the estote 
in Ireland or England aa the case may be. As to transmission of proceedings, 
see p. 427, ante. 

(5) That is, in all oases in which a gtmst-committee is appointed under the 
Lunacy Act, 1890 (53 & 54 Viet. o. 5), s. 116 (1) (e) ; see p. 429, ante. 

(c) 34 ft 35 Viet. 0 . 22. 

(d) Lunacy Act, 1890 (63 ft 54 Viet. c. 5), s. 131 (4). 

(s) /W., s. 131 (2). An English committee can maintain an action in the 
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turator boni$ has been appointed to a lunatic in Scotland who has Bsot. s. 
personal properly in England or Ireland, the tutor or curator bonis, Extent of 
without an inquisition or other proceedings in England or Powers of 
Ireland, has the same powers over such property or the income Manage- 
thereof as might be exercised by a committee of the estate in etc, 
England or Ireland (/). 

StJB-SsOT. 2. — Mai7itenanes and Voluntart/ Allowanas. 

907. In the case of a lunatic so found, the master at the inquiry, Scheme for 
which immediately succeeds the finding (^r), settles a scheme of maintenance, 
maintenance, which may from to time be resettled {h). In certain for 
specified cases (i) an order for administration and management, inciSScs 
which includes maintenance, is usually made on the appointment maintenance, 
of the ^wasi-committee. 

908. In administering a lunatic’s property the primary con- Prim«iy con- 
siderations are his maintenance and welfare (k), what is best to do in 8i‘icrations. 
his own interest, what is most expedient in managing his estate (Z), 

and what fund (if more than one is available) can, from his point 
of view, be most advantageously charged with his maintenance {m). 

If he has a life interest in one property as well as other property to 
which he is absolutely entitled, the court will apply the life interest 
first for maintenance (n). Fancied enjoyments and even harmless 
caprice are to be indulged up to the limits of income, and for solid 
enjoyments and substantial comfort the court will if necessary go 
beyond the bounds of income (o). . . . 

In f of small estates where the income is insnmcient to pro- Eoconree to 
duce the requisite maintenance, it is a common practice to have y 


Scottish courts in respect of his lunatic’s personal Potato, hut not in res^^ of 
such lunatic’s real estate {Grant t. I’hamvm (1836), 13 Sh. (Ot^f Sess.) 878 ; 
G<rdL V. Stair {Earl) (1835), 13 Sh. (Ot. of ^.) 1073). This proviMon 
auuUes only to lunatics^ so found. When a lunatic ^ not so found, Scottish 
cZpanies TOuld fonn^ refuse to transfer ^ttish *“ 

with a master’s order, mether a guass-ooimmttee appoin^ under the hunaOT 
Act, 1890 (53 & 64 Viet. c. ft), s. 116, could now, pursuant to ^be 

iflOSfSEIdw 7.0. 47), 8. 1 , be clothed with thepowerBofacomraitteeaBreg^ 

i^eS^KteiSs^tWhasnety^^ 

wolUd hold that they had jurisdiction to authorise such a juaw-oommittee to 

*®(/“ LiSa'^Art. 1890 (63 * 64 Viet. e. 6), s. 131 (3). As to the curator's 
power to sue, see p. 463, post. 

..0. .■ •..(.) M. 

( 18 M)!^MbliB. eW, 0. A. “The Erst ^^^n » whst is 
for the benefit of ihe luna^ ’’(*«-. ^ ® 

(OHM ^ 
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recourse to capital (p), the ordinary order in such cases being to 
sell each year sufficient capital to raise with any income the amount 
fixed for maintenance. A reversionary income may be sold for 
the same purpose (^), or an annuity may be purchased for the 
lunatic (r). In making these arrangements no regard is had to any 
rights or claims of expectants— heir-at-law or next of kin — or of 
creditors (s). 

These propositions only apply to the lunatic’s own maintenance ; 
his wife’s claim for maintenance is the same as that of any ordinary 
creditor (t), 

909. In deciding whether to make an allowance out of a lunatic’s 
estate to relations for whom he is not bound to provide, the court 
is guided by a consideration of what the lunatic himself would 
probably have done if sane (m). Assuming the existence of an 
ample margin beyond the lunatic’s personal requirements, the con- 
tinuation of allowances, originated by him, to those to whom he 
stands in loco parentis is authorised almost as a matter of course, and 
in a proper case the court would itself originate such allowances. 
Further than this, allowances to other near relations, such as 
collaterals, may be made where special claims for consideration 
can be put forward (v). But it must always be borne in mind that 
it is not the duty of the court to deal benevolently or charitably 
with the patient’s surplus income (w\ and that the tendency 
should be towards narrowing rather than augmenting voluntary 
allowances (a). 

910. When it appears that the unsoundness of mind of any 
lunatic so found is in its nature temporary and will probably be 
soon removed and that any ready money or income is standing to 


i p) Us Per$89, a Lunatic (1829), 3 Mol. 94. 
qS Rc WaVm'y Walker v. Symeme (1843), 8 Jur. 49. 
r) Ex parte Stonard (1810), 18 Ves. 286. 

0 ) Re PlmderUiih (a Person of Unsound Mind nci eo Found by Inquisition), 
93] 3 Oh. 332, 0. A. ; Re WinUe, [1894] 2 Ch, 619, 0. A. ; Lunacy Act, 
1890 (63 & 64 Yiot. 0 . 6), 8. 116 (6). 

a Re Winkle, supra. 

Re Hinds, Ex parte Whitbread (1816), 2 Mer. 99 ; Re Frost (1870), 6 Oh, 
App. 699. 

(v) Re Sparrow (a Person of Unsound Mind) (1882), 20 Oh. D. 320, 0. A. ; Re 
Blair, a Lunatic (1836), 1 ify. A Or. 300 ; Re Croft (1862), 32 L. J. (CH.) 481, 
0. A.; Re Reridge (1883), 60 L. T. 663, 0. A. Allowances nave been made to a 
daughter on her marriage, including a special allowance to her by way of 
outut and lor her settlement (Re Fowler (1842), 6 Jur. 431 ; Re Drummond 
(1836), 6 L. J. (OH.) 68) ; to a nephew wno was heir-at-law and one of the 
next of kin (Re Sparrow U Person of Unsound Mind), suwa) ; to collaterals (Re 
Blair, a Lunatic, supra ; Re Croft, supra) ; to the lunatic^s illegitimate children, 
but not to their mother (Bradshaw r, Bradshaw (1820), 1 Jao. A W. 647 ; 
Re Jodrell (1828), Shelford on Lunatics etc., 2nded., 210) ; to an old servant as 
a retiring pension (Re Cary^ori (Earl) (1840), Or. A Ph. 76) ; for the ereotum of 
a church and parochial schools in the immediate neighbourhood of the lunatic’s 
real estate (Re Strickland (1871), 6 Ch. App. 226) ; and in discharge of a moral 
obligation treated as a debt of honour (Re Whitaher (a Person of Uneound Mend 
(1889). 42 CBh. D. 119, 0. A.). 

(is) Re Darling (a Person of Unsound ilf«i>d)(1888), 39 Ch. D. 208, 0, A. 

(«) Ibid. ; Be Clarhe, a Lunatic (1847), 2 Ph. 282 ; Be Evans (a Person of 
Unsound Mind) (1882), 21 Ch. B. 297, 0. A. 
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the lunatic’s account with a banker or agent and is readily available, 
a sum may be allowed thereout for the temporary maintenance of 
the lunatic or of him and the members of his immediate family 
dependent upon him, without a grant of the custody of the 
estate (6). The person authorised to receive and apply the money 
must account therefor (c), and his receipt is a good discharge to 
the banker or agent who pays over the same ((f). 

Pending the appointment of a committee or quasi-committee, 
the master may by certificate authorise the lunatic’s bankers, 
or any other person, to pay to the person named in such 
certificate out of the lunatic’s cash or securities such sums as may 
be proper for the tempomry maintenance of the lunatic or of 
any member of his family (e). The jurisdiction to grant this 
certificate arises in the case of lunatics so found, after the 
finding (/); and in the case of lunatics not so found, when the 
master is satisfied that the particular matter comes within the 
Lunacy Act, 1890 (q), s. 116, so as to justify the making of an 
order for administration and management (h), 

911. Pensions payable by any public department to any person 
certified by a justice or minister of religion and by a medical 
practitioner to be mentally incapable of managing his or her affairs 
may be paid, as to an amount in the discretion of such department, 
to the institution or person having care of such person, and, as 
to any balance, for or towards the maintenance of the husband 
or wife and relatives (i). Where a person entitled to a savings 
bank annuity or insurance is insane or otherwise incapacitated to 
act, then, subject to certain statutory regulations (/c), payment of 
the annuity or insurance may be made to such persons as may 
seem proper, and their receipt will be a good discharge (1). If 
a police pensioner appears to the police authority to be insane 
or otherwise incapacitated to act, the police authority may pay so 


Sbot. 2. 
Extent of 
Powers of 
Manage- 
ment eto. 


Allowance fc 
maintenance 
pending 
appointment 
of committee 


Application 
01 pensions. 


Sayings bank 
annuity or 
insurance. 


Police 

pensions 


J h) Lunacy Act, 1890 (83 & 84 Viot. c. 8), s. 127 (1). This provision anplios 
y to cases in wMch there is evidence that the lunatic's insanity is not likely 
to last more than a few months. The application for temporary maintenance is 
made to the to 014 ^ 1 * on summons (Buies in Lunacy, 1892, r. 1 9), and is authorised 
by certifioate under his hand. 

t Lunacy Act, 1890 (83 8k 84 Viet. 0 . 8), s. 127 (3). 

Ihid., a. 127 (2). 

Ihid.f B. 130 (as to lunatics so found) ; Buies in Lunacy, 1892, r. 84 (ns 
natics not so found). 

(/) Compare Lunacy Act, 1890 (83 & 84 Viet. 0 . 8), s. 130. 

(o) 83 & 84 Viet. 0 . 6 ; see pp. 428, 429, ante, 

(A) Compare Buies in Lunacy, 1892, r. 84. In the former case the application 
for temporary maintenance should be made immediately after the nnding of 
insanity or 8ubse<iuently on the summons under Buies in Lun^y, 1892, r. 31 ; 
see p. 428, ante. In the latter case the summons originating proceedings 
underthe Lunacy Act, 1890 (53 & 84 Viet. c. 8), s. 116, should ask for what is 

(iQ Lunacy Act, 1890 (83 A 84 Viet. 0 . 8), s. 338. 

vh) under the Government Annuities Act, 1864 (27 A 28 Vi^ o. 

8. 16 (whi(sh enables the Postmaster-General, with the consent of the Tressu^, 
to regulationB for carrying out ^e provisions of the Act), as amended by 
the €k)vemment Annuities Act, 1882 (48 & 46 Viet. c. 81), 0 . 6. 

(l\ ThuL. a. fi. 
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much of the grant as it thinks fit to the institution or person 
having the care of the pensioner, and may apply any surplus, or 
such part tWeof as it thinks fit, for or towards the maintenance 
and benefit of the wife or relatives of the pensioner (m). 

Detention in an asylum within the meaning of the Lunacy 
Acte (n) will, while such detention lasts, disqualify a person from 
receiving or continuing to receive a pension under the Old Age 
Pensions Act, 1908 (o). 


Sub-Sbc5T. 3 . — Payment of Creditora, 


912 . The master may inquire^ as to any debts due from the 
lunatic (p). But unless the lunatic’s funds are more than enough 
for his own purposes, creditors stand little chance of recovering 
their debts. During the lunacy they are without remedy ; they 
cannot obtain any payment unless the master makes an order in 
their favour, and if they apply, an order may be made or refused 
to all or any in the discretion of the master (q). Even when 
creditors have obtained a charging order on a fund in court in 
lunacy (r), or have issued a writ of fieri facias («), they are unable 
to enforce either remedy as against the court’s power to dispose 
of funds in the custody of the Court in Lunacy for the lunatic’s 
benefit during his life. Where necessary for the due protection 
of the property in this sense, the court will make an order for 
bringing it into court («). Creditors, however, who have obtained 
judgment before a lunacy will not be deprived of their rights by the 
lunacy if execution has been levied before the lunacy jurisdiction 
has attached (t) ; nor will a creditor who has obtained a charging 
order on funds of the lunatic in the High Court, and not yet brought 
under the control of the Lunacy Court, even though the order was 
obtained after the lunacy (a). 

In the case of funds in the custody of the Court in Lunacy, 
charging orders, in the interests of creditors, are to be recom- 
mended, since on the recovery or death of the lunatic they become 
operative on the estate as it then exists (h). 

Such an order can, of course, in nowise prejudice the power of 
the lunacy jurisdiction to have recourse at anytime during the lunacy 
to the lunatic’s property so charged for any purposes beneficial to the 
lunatic (c). A charging order can be obtained in respect of debts, 


{m) Police Act, 1890 (63 & 64 Viet. o. 46), s. 7 (4). As to police authorities, 
see iind.f Sohed. III., and title Police. 

(n) As to these Acts, see note (/), p. 412, ante, 

(o) 8 Edw. 7, 0 . 40, 8 . 3 (1), (c) ; and see title Poor Law. 

( p) Buies in Lunacy, 1892, r. 33. 

(q) Me Seager Hunt, Silicate Paint Ch, and J, B, Orr iih Go,, Ltd, ▼. Hunt, 

296,pcr Booklet, J., at p. 299 ; see also Pink (1883), 23 Oh. D. 

fr) Ra PUnderlei^ {a Peraon of Unaound Mind not ao Found by Inquiaition), 
[^189 


J 


1931 3 Oh. 332, 0. A. 

•} Ba WiakU, [18941 2 Oh. 619, 0. A. 

1 Oh. 336, 0. A. ; see Davaaa v, Thomaa, [1900] 2 Oh. 


(a) Ea Brown, LleweUin y. Brown, [19001 1 Oh. 489. 

(h) Ba Laavaaley (a Peraon of Unaound Mind, Daeeaaad), [1891] 2 C9l 1, 0. A. : 
see also title ExECxmoN, Vol. XIV„ pp. 104, 106. 

(e) Ba Ptandarlaith (a Peraon of Unaound Mind not so Found by Inguiaitian), 
au^f Ba Pink, atqtm. 
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incombrances, past or future maintenance (d), and the payment of 
costs, and is obtainable in the case of lunatics not so found by 
summons, and ip ^ the case of lunatics so found by the summons 
issued after inquisition. When a charging order is obtained under 
the Judgment Acts, 1838 and 1840(e), there is no power to make 
an order providing that the amount to be charged shall be deter- 
mined by the masters in lunacy, for the judgment creditor is 
entitled to an unconditional order (/). 

913. Advances for a lunatic’s maintenance may have been made 
voluntarily as a gift and without any expectation of being repaid, 
or by way of loan (. 7 ). In the former case repayment out of the 
lunatic’s estate will be refused (h) ; but in the latter case an 
obligation will be implied on the part of the lunatic to repay all 
sums so lent for the purposes of purchasing necessaries for him, 
though only six years* arrears will be allowed (i). After the death 
of a lunatic payment for past maintenance can only be claimed 
from his representative as a debt (A:). 

914. The court’s discretionary powers of applying the lunatic’s 
property for his benefit cannot be defeated by an adjudication in 
bankruptcy made without the consent of the judge in lunacy, and 
it is doubtful whether an adjudication made without such consent 
is valid (?). 

A lunatic with reference to whom no proceedings have been taken 
in lunacy can apparently only commit an act of bankruptcy involv- 
ing intention during a lucid interval (///). When a lunacy follows on 
a bankruptcy, the bankruptcy of course remains effective, and the 
trustee in bankruptcy can effectively claim in the lunacy for any 
asset belonging to tlie bankrupt lunatic that properly vests in him- 
self (n). A lunatic may for all purposes of the Bankruptcy Acts, 
1883 — 1890 ( 0 ), act by his committee or curator bonis (p), but the 
latter has no locm standi to intervene in an English bankruptcy 
properly instituted by the committee (q). 


(d) Lunacy Act, 1890 (53 & 54 Viet. c. 5), 0 . 117. 

(e) 1 & 2 Yict. c. 110 ; 3 & 4 Yict. c. 82. 

(/) Home V. Fountain (1889), 23 Q. B. D. 264. As to the effect of the order, 
see title Execution, YoL XI v., p. 107. 

(a) Re W&iver (1882), 21 Oh. D. 615, C. A. 

[is Ibid,; Re Harris (1880), 49 L. J. (cn.)327, 0. A. ; Re NewhegiyCs Esiafr, 
EggUton Y, Hewhegin 36 Ch. D. 477. Nocessarios mean goods suitable 

to tiie condition in life of the lunatic and his actual requirements at the 
time; eee Sale of Goods Act,. 1893 (56 & 57 Yict. c. 71), s. 2; Re Rhodes, 
Rhodes V. Rhodes (1890), 44 Ch. B. 94, 0. A. ; and p. 398, ante. 

[k) Re Marman's Trusts (1878), 8 Oh. D. 256, 0. A. 

(Z) Re Famham [a Lunatic), [1895] 2 Ch. 799 ; so©, further, title Bankruptcy 
AND Insolvency, Vol, II., pp. 10, il, 37, 47. 

(w) Crisps Y, FerrU (1744), Willes, 467, per Willes, O.J., at p. 473 ; Re 
Spence, Exports Stamp, Ex ^rte Jones (1840), De G. 345 ; and Re R, B, A,, 
[1901] 2 KB. 32,0. A. 

(n) Re Hinds [a Lunatic) (1877), 7 Ch. D, 26, 0. A. 

(o) For which see title Bankruptcy and Insolvency, YoL IL, pp. 1 d seq. 

Ip) Bankruptcy Act, 1883 (46 & 47 Yict. c. 52), s. 148 ; and see title Bank- 

RUPTCY AND INSOLVENOT, YoL II., pp. 10 St seq, 

(g) Re Ayioun, Ex park Official BdicUar of the Supreme Court (1904), 20 
X. t. B. 252. 
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Sbot. 8. — Power to raise Money. 

916. A committee ' or ^ifogi-committee may be anthorieed 
to sell, charge, mortgage, or otherwise deal with the lunatic’s 
present or future property for (1) payment of the lunatic’s debts or 
engagements ; (2) discharge of incumbrances on his property (r) ; 
(8) payment of past maintenance or money expended for his benefit ; 
(4) expenses of future maintenance (s). 

Where moneys are expended for the permanent improvement of 
the lunatic’s property the order may declare such moneys, with 
interest (t), to be a charge upon the improved or any other property 
of the lunatic, provided that no right of sale or foreclosure during 
the lunatic’s lifetime is conferred thereby {u). The charge may be 
in favour of the person advancing the money, or if the loan is made 
out of the lunatic’s general estate, to some person as a trustee for 
him as part of his personal estate (v). An estate of which the lunatic 
is tenant for life cannot be charged with moneys expended on an 
estate of which he is tenant in tail {w). 

Sect. 4. — Pdrtnerehip and Dissolution thereoj. 

916. The lunacy of a partner does not of itself dissolve the 
partnership, and until dissolution such partner is entitled to 
share the profits and is liable for the losses of the firm {x). But the 

(r) See Re Fox (a Lunatic^ (1886), 33 Ch. D. 37, 0. A., where money to pay 
debts of an ancestor was raised by mortgage of land descended from nim, out 
no covenant for payment was entered into on behalf of the lunatic ; see as to 
such a covenant, Re Ray (a Iverson of Unsound Mind\ [1896] 1 Oh. 468, 472, 
0. A. As to covenants ui mortgages generally, see title Mobtoaqb. 

{$) Lunacy Act, 1890 (53 & 54 Yict. c. 5), s. 117 (IJ. In the case of a oharM 
or mortgage for future maintenance, the amount raised may be made payable 
contingently or on the happening of some future event, or in a gross sum or in 
annual or periodical sums, and at such times and in such manner as may appear 
to the court expedient (t6t(f ., s. 1 17 (2) ). An application to raise a sum for future 
maintenance made rather in the interests of the lunatic’s relations than in his 
own iutoi'ost will bo refused {Re Pugh, a Lunatic (1853), 3 De G. M. & G. 416). 
For form of mortgage of lunatic’s fr^holds, see Encycloi>8B^a of Forms and 
Precedents, Vol. VIII,, p. 571. 

(f) The interest must oe kept down during the lunatic’s lifetime out of the 
income of his general estate so far as the same is sufficient to bear it (Lunacy 
Act, 1890 (53 & 54 Viot. c. 5), s. 118 (2) ). 

(u) Ibid., s. 118 (1). The paramount consideration is the interest of the 
lunatic. But the court may also consider what is fair and right as between 
his real and personal estates, the character and devolution of wnioh should be 
interfered with as little as possible. Be^rd ought also to be had to the nature 
and extent of the estate and to the difficulty in drawing a clear line between 
ordinary repairs and permanent improvements (Re Oist (a Person of Unsound 
Mind)^ [1^4] 1 Ch. 398. 0. A. ; A.-G. v. AUeshury (Marpiis) (1887), 12 App. 
Cas. 672). As a general rule, when an order is made authorising the expendi- 
ture of money in permanent improvements, the order should at me same time 
direct whether the expenditure is or is not to be charged on t^ improved 
property ; or if not, the order should be made expressly without prejudice to 
the question how as between the real and personal estates the expenditure is 
ultimately to be borne (Be Oist (a Person of Unsound Mind), supra) ; see also 
p. iil^^post. 

(v) lamaoy Act, 1890 (53 ft 54 Tiot. o. s. 118 (8). 

(w) Re Vavasour (a Lunatic) (1885), 29 Ch. D. 306, C. A. 

(m) Bayer v. Rennet (1784), 1 Cox, JBqJIJas. 107 ; Wrexham v. Eudlestcn (1734), 

1 Swan. 514 ; jKtr^ v. Carr (1838), 3 x. ft 0. (xx.) 184 ; Jones v. Nay (1833), 

2 My. ft K. 125; Ba^ v. Xee (18431, 6 Bear. 324: Lee^ ?. Odks (1851), 1 
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confirmed lunacy of a partner is a ground for dissolution (?/), and an 
injunction will be granted restraining a lunatic partner from 
interfering in the conduct of the partnership affairs (a). Further, 
the court will dissolve a partnership at the suit of the lunatic 
whether he has been so found by inquisition or not (/>). The court 
will require to be satisfied that the lunacy existed at the time of 
the application and is probably incurable ; evidence of past or 
temporary insaniiy will not suffice (c). The judge in lunacy may 
also, on a partner becoming a lunatic, by order dissolve the partner- 
ship, and the committee, or such person as the judge approves on 
behalf of the lunatic, may carry such order into effect (d). 

Where articles of partnership provide for dissolution in certain 
events, the lunacy of one of the partners does not prevent the 
partnership being dissolved in accordance with the provisions of 
the articles (e) ; but where notice of dissolution has been served on 
a lunatic partner, it is competent for the partner serving the notice 
to withdraw it (/), 

Sect. 6. — Powers Exercisable with Leave of the Judge, 

917. The committee or gitasi-committee may by order be authorised 
to sell {g) any real or personal property, whether in possession, rever- 
sion, remainder, or expectancy, of which a lunatic is seised or possessed, 
and any estate or interest and any undivided share therein {h). Such 
a sale may be authorised in consideration of a perpetual rentcharge 
without any immediate cash payment (0, but not in consideration of 
the allotment of shares in a company (/c). Where the lunatic is tenant 
for life of a fund over which he has a general power of appointment, 
an order may be made for the sale of the fund without prejudice to 
any question which may arise if the lunatic shall appoint (J). 

De G. M. & G. 171 ; JonM v. Lloyd (1874), L. E. 18 Eq. 266 ; Jhrcw v. Nunn 
(1879) 4 Q. B. D. 661. As to the rights and duties of partners generally, see 
title Partnership. 

(y) Rowlands v. Evans, Williams v. Rowlands (1861), 60 Beav. 302 ; Kirby v. 
Carr (1838), 3 Y. & 0. (ex.) 184. 

(0) J, V. -S., [1894] 3 Ch. 72. 

{h) Sadler v. Lee (1 843), 6 Beav. 324 ; Jones y, Lloyds supra ; BeaU v. Smith 
(1873), 9 Oh. App. 85, 92. 

(c) Kirby v. Carr, suj/ra ; Sadler v. Lee, supra; Pearce v. Chamberlain (1750), 
2 V es. Sen. 83 ; Wrexham v. Hudleston (1734), 1 Swan. 514 ; Whitwell v. 
AHhur (1865), 35 Beav. 140. 

(d) Lunacy Act, 1890 (53 & 54 Viet. c. 5), ss. 119, 124. 

fe) Robertson v. Lochie (1846), 15 Sim. 285; Mellershy, Keen (1859), 27 Beav. 236. 

(/) Jones V. Lloydt supra, 

{g) Lunacy Act, 1890 (53 & 54 Viet. c. 5), s. 120 (a) (as to committeeB) ; 
Lunacy Act, 1908 (8 Edw. 7, c. 47), s. 1 (as to guost-oommittees). 

(h) Lunacy Act, 1890 (53 & 54 Viet. c. 5), s. 341. In Re Weld, a Lunatic 
(1885), 28 Ch. D. 514, C. A., it was hold that the court had no jurisdiction to 
authorise the sale of a lunatic’s undivided share of land to the owner of the 
other shares. But in view of the definition clause to the Lunacy Act, 1890 
(53 & 64 Viet, c. 5), s. 341, such a sale can now be carried into effect. For 
lorms of conveyance by committee or yMoat-committee, see Encyclopaedia of 
Forms and Precedents, VoL XIL, pp. 539 — 543, 720. 

(1) Re Ware (a Person of Unsound Mind), [1892] 1 Ch. 344, C. A. 

h) Re A, B„ [1899] W. N. 233, C. A. 

(l) Re Hirst (1892), 67 L. T. 702, 0. A. As to the exercise of powers vested 
in tne lunatic, see p. 455, post. 
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On a sale by private treaty a conditional contract should be 
entered into and submitted to the master in lunacy for approval (m), 
and his leave must be obtained before offering any property for 
sale by public auction (n). 

918. Where a tenant for life of land is a lunatic, the powers of 
selling conferred by the Settled Land Acts (o) on tenants for life 
can be exercised, in the case of a lunatic so found, by a committee 
of the estate pursuant to an order of the judge in lunacy (p); and, 
in the case of a lunatic not so found, by a gttasi-committee (q), 
with the authority of a master (q). The committee or quasi-com- 
inittee must obtain the leave of the court before giving the statutory 
notice (r) to the trustees of the settlement of iiis intention to sell (s), 
and where there are no trustees, new trustees of the settlement 
for the purposes of the Settled Land Acts (o) must first be 
appointed (f). A sale of a lunatic tenant in tail’s undivided share 
to the owners of the other shares may be authorised (a). All 
applications, whether the lunatic be so found or not, are by 
summons to the master in lunacy (b). 

919. Should a lunatic, whether so found or not, be seised of 
premises to be compulsorily acquired in fee simple, the sale can be 
carried into effect under an order of the master (c). In the case of 
a lunatic tenant for life the sale may be effected, if be is a lunatic 


(fn) The application to oonhrm the conditional contract is made by summons 
(Rules in Lunacy, 1892, r. 19), supported by an affidavit of a valuer and by an 
affidavit as to the necessity or desirability of selling. The draft conveyance 
is settled and approved by the master. 

(n) The application for leave to sell by public auction is made by summons 
(Rules in Lunacy, 1892, r. 19) ; an affidavit as to reserves from an auctioneer is 
required, and the draft conditions of sale are approved by the master in lunacy. 

(o) See title Sbttlxments. 

(p) Settled Land Act, 1882 ^5 & 46 Viet. o. 38), s. 62. For a form of con- 
veyance, see Enoydop^Mlia of Forms and Precedents, YoL XIl., p. 720. 

((f) Lunacy Act, 1908 (8 £dw. 7, o. 47), s. 1. As to the law before that Act, 
see Me Boggs (1893), [1894] 2 Ch. 416, n, 0. A., and Re 8. 8, B, (a Pereon of 
Umonnd Mina not $o Found by IngtimHon), [1906] 1 Oh. 713, 0. A. ; and compare 
Be X, (a iVfion through Mental Infirnuty incapable of managing hie Affaire)^ 
[1894] 2 Ch. 416,0. A. 

(r) See Settled Land Act, 1882 (46 & 46 Yiot. o. 38), s. 46 ; see title Sbttlx 

1CXNT8. 

(«) Be Bay'e Settled Eeiatee (1884), 26 Ch. D. 464. 

(t) Be Taylor (1883), 62 L. J. (oH.) 728, 0. A. The Lords Justices have 
repeatedly intimated wt whether they have or have not power by virtue ot 
their Chancery jurisdiction to ap{>oint trustees under the Settled Land Act, 
1882 (46 & 46 Yict 0 . 38). s. 38, is quite immaterial, since in their view such an 
order ought only to be made in the Cnanoery Division ; see the Settled Land Act, 
1882 (46 & 46 Yict. c. 38), ss. 1 (10) (ix.), 46 (1); and compare Be Barber (1888), 39 
Ch. D. 187, 0. A., and Re ArmfUM (1889), 88 L. T. Jo. 97, 0. A. Under tnese 
circumstances the applicant diould ask in his summons in lunacy that he may 
be at liberty in the name and on behalf of the lunatic to apply in the Chancery 
Division for the appointment of the proposed new trustees. See also titUi 
SXTTLXlfKNTS; ThUSTS AND TRUSTEES. 

(a) Be QaitekeU (a Lunatic) (1889), 40 Ch. D. 416, C. A. 

Ih) Buies in Lunacy, 1892, r. 20. 

(e) Lunacy Act, 1890 (63 A 64 Yict a 6), s. 120 (a); Lunapy Act, 1908 (i 
£dw. 7. 0 . 471. 8. 1 : see n. 443. ante* 
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BO found, by his committee (d), with the leave of the judge in 
lunacy (e), and if he is a lunatic not so found by a quad-corn- 
mittee(/), pursuant to an order of the master ( 51 ). The order for 
payment into court (which should be made both in lunacy and ia 
Chancery) ought to provide for payment of the purchase-money 
to the credit of the lunacy direct to the joint account of the lunatic 
and the purchaser (A). If the money is directed to be invested at 
once in an investment equivalent to the purchase of land, the name 
of the purchaser may be omitted from the title of the account (i). 

When lands compulsorily taken are subject to a rentcharge in 
favour of a lunatic during his life, the court may authorise the 
committee or qiiasi-commiitee to release the lands from the rent< 
charge upon the purchasers buying, in the name of the lunatic, 
a Government annuity of the same yearly value for his life (k). 

920. A committee or ^i^t-committee may be authorised by the 
master to make exchange of or partition any property belonging to 
the lunatic or in which the latter is interested, and to give or 
receive any money for equality of exchange or partition (Z), either 
with or without minerals (m). Any property taken in exchange is 
held to the same uses and subject to the same trusts, incumbrances, 
and conditions as the property given in exchange (n). The power 
of a tenant for life to exchange or concur in a partition of settled 
land (o) may be exercised by the committee or ^'Mcwi-committee of a 
lunatic tenant for life, with the leave of the judge in lunacy (p), 

921. A committee or quasi-commiitoe may be authorised to 
carry on any trade or business of the lunatic (g^). But before 
sanctioning such a course the master will require to be satisfied by 
the clearest evidence not only that the business has been conducted 
hitherto at a profit, but also that it may continue by proper manage- 
ment to be profitably and advantageously worked in the future (r). 
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Lands Clauses Consolidation Act, 1845 (8 & 9 Viet. c. 18), s. 7. 

(e) Be Taylor (1849), 1 H. & Tw. 432 (obtained from a master on summons) ; 
Lunacy Act, 1891 (54 & 55 Vict. 0 . 65), s. 27 ; Rules in Lunacy, 1892, r. 20. 

(/) Lunacy Act, 1908 (8 Edw. 7, c. 47), s. 1. 

(^) Ibid., modifying the law as stated in title Compulsoky Puhohase op 
fiAND AND Compensation, VoL VI., p. 57, note {d) ; and compare lie Tuyu Ul 
(1884), 27 Ch. D. 309. 

(/i) Be Milnee (o Person of Uneound Mind) (1875), 1 Ch. D. 28, C. A. As to 
the payment of dividends from investments to committees, see Be Byder (a Ptrson 
0 / t/ns<mnd Mind) (1887), 37 Ch. D. 695. C. A. 

(♦) Be Buckingham (187^, 2 Ch, D. 690, C. A. 

(Ar) Be Brewer (1875), 1 Oh. D. 409, 0. A. See further, as to purchase from 
lunatics and persons under disability, title Compulsoiiy Pukchase of Land 
AND Compensation, VoL YL, pp. 67, 68, 61, 109, 110. 

(Z) Lunacy Act, 1890 (53 & 64 Vict. c. 5), s. 120 (b) ; Lunacy Act, 1908 (8 
Edw. 7, c. 47), 8, 1. As to partition, see title Pabtition. 

(m) Be Dicconson (a Lunatic) (1880), 16 Ch. D. 316, 0. A. 

(n) Lunacy Act, 1890 (53 & 54 Vici. c. 5). s. 121. 

( 0 ) Settled Land Act, 1882 (45 & 46 Vict. c. 38), s. 3 (iii.), (iv.) ; see titles 
Pabtition; Settlements. 

(p) Settled Luid Act, 1882 (45 & 46 Vict. c. 38). s. 62; Lunacy Act, 1908 
(8 Mw. 7, c. 47), 8. 1. 

(o) Lunacy Act, 1890(63 & 64 Vict. c. 5), s. 120 (c); Lunacy Act, 1908(8 
Edw. 7, c. 47), s. 1. 

(r) Bhner, Practice in Lunacy, 7th e<L» 96. 
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The effect of an order anthorieing a committee or {aoMs-ooiiimittee 
to carry on a lunatic’s business is to make him t£ie agent of the 
lunatic for the purpose of carrying on his business ; accordingly, in 
the absance of evidence that he intended to pledge his personal 
credit, or that the goods were supplied to his personal credit, he is 
not liable on trade contracts (s). 

922. A committee or guosi-committee may be authorised by 
order of the master in lunacy: — 

(1) To grant leases of any property of the lunatic for building, 
agriculture, or other purposes (t), not including, however, a lease 
of an easement (a) ; 

(2) To grant leases of minerals forming part of the lunatic’s 
property, whether the same have been already worked or not, and 
either with or without the surface or other land (b ) ; 

(8) To accept a surrender of any lease and grant a new lease (e) ; 

U) To execute any power of leasing vested in a lunatic having a 
limited estate only in the property over which the power extends (d). 

The power to authorise leases extends to property of which 
the lunatic is tenant in tail, and a lease properly granted pursuant 
to an order of the master binds the lunatic’s issue and all 
persons entitled in remainder and reversion expectant upon the 
estate tail of the lunatic, including the Crown ; and upon the 
death of the lunatic the remaindermen have the same rights and 
remedies against the lessee as the lunatic or his committee would 
have had(e). Leases may be granted or accepted for such number 
of lives or such term of years (/), at such rent or royalties and 
subject to such reservations, covenants, and conditions as the 
master may approve (g), and fines or other payments on the 
renewal of leases may be paid out of the lunatic’s estate or charged 
with interest on the leasehold property {h). 


lecuLCB V. Chinery (1896), 74 L. T. 320 ; Plumjpton v. BMrWnsAaw, [1908] 2 
K. n. 572, G. A. Soe also Burtt Bontton and Hayward y. Bull^ [1895] 1 Q. B. 
276, 0. A. ; Owen A Co. y. Crank, [1895] 1 Q. B. 265, 0. A. 

{t) Lunacy Act, 1890 (53 A 54 Viet. c. 5), s. 120 (d); Lunacy Act, 1908 (8 
IMw. 7, c . 47), 8. 1. For a form, see Encyclopaedia of Forms and Precedent 
Vol. yn., p. 652. As to the law of landlord and tenant generally, see title 
Landlord and Tenant, Vol. XVIII., pp. 331 et $ey, 

(a) R$ Amott (1891), 35 Sol. Jo. 623, 0. A. 

(5) Lunacy Act, 1890 (53 A 54 Viet. c. 5), s. 120 (e) ; Lunacy Act. 1908 (8 
Edw. 7, 0 . 47), 8. 1 ; Ex parte Tabhari (1801), 6 Ves. 428. As to minmg leases 
generally, see title Mines, Minerals, and Quarries. 

(c) Lunacy Act, 1890 (53 A 64 Viet. o. 5), s. 120 (g); Lunacy Act, 1908 (8 
Edw. 7, c. 47), 8, 1. 

(d) Lunacy Act, 1890 (53 A 54 Vioi o. 5), s. 120 (h) ; Lunacy Act, 1908 (8 
Edw. 7, c. 47), 8. 1 ; see Ee 8aU, [1896J 1 Cbu 117, 0. A. The powers of leasing 
gWen by the ^ttled Land Acts (see title Settlements^ are exerouable by the 
committee or ouasi-oommittee of a lunatic tenant for life, with the sanction of 
the master in funacw (Settled Land Act, 1882 (45 A 46 Viet. o. 3^, s. 62 ; Lunacy 
Act, 1908 (8 Edw. 7, o. 47), s. 1) . For a foShn of lease, see i^oydopeedia of 
Forms and Precedents, Vol. VII., p. 668. 

(•} Lunacy Act, 1890 (53 A 54 Viot. o. 6), s. 122 (1). 

(/) Thus a lease has l^n authorised for twenty>one years if the lunatic diall 
so long liYe, determinable on his death {Be White (1852), 1 W. £. 294, 0. A.). 

to) Lunacy Act, 1890 (63 A 64 Viet. o. 6), s. 122 (2). 

(A1 Ihid,, s. 122 (3). As to royalties, fines, premiums, and other payments. 
«aa now the same are to be ultimately Mme, see p. 460, poet. 
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When convenient, and to prevent hardship to a tenant, the 
master may adopt and carry into effect an arrangement entered 
into without his sanction (i). The master will, when expedient, 
exercise the discretion of a landlord in giving preference to an old 
tenant and in not being governed entirely by the highest offer (fc), 
and relief against forfeiture on breach of a covenant to repair may 
be granted to a tenant (Z). Should the committee or gt^st-commitlee 
grant a lease at an undervalue and on his own responsibility, he 
will be liable for any loss to the estate (m). If the sanction of the 
master to the renewal of a lease (n) or to a reduction of rent (o) is 
required, the application must be made by the committee or quasi- 
committee and not by the tenant, who has no locu9 standi in the 
lunacy, and could only be heard as a matter of grace after the 
refusal of the committee or quasi-oommittee to move in the matter. 
The practice in the Lunacy Office (p) is for the committee or quasi- 
committee to enter into a conditional contract with the proposed 
tenant or lessee and then to apply by summons, on proper evidence 
of value, that such contract may be confirmed and carried into 
effect (q). 

The committee or ^'iwwi-committee may also be authorised to 
surrender any lease and accept a new lease (r), which will be held 
subject to the same uses, trusts, incumbrances, and conditions as 
the surrendered lease («). When a lease is renewed for the benefit 
of the lunatic’s estate, the tenant should be either the lunatic, or 
else the committee or Q'a^i^i-committee, according as the old lease 
was granted to the lunatic himself or to someone in trust for 
him (t). 

The committee or guoai-committee cannot maintain an action for 
rent accrued due after the lunatic’s death, though reserved by the 
lease granted by himself on behalf of the lunatic, wherein the lessee 
covenanted with him as committee or gt^oai-committee for payment 
thereof (u). 

923. A committee or gtwtaZ-committee may be authorised 
to perform any contract relating to the property of the lunatic 

(0 Re Wynne (1872), 7 Oh. App. 229 ; see Foster v. MarchatU (1684), 1 Vern. 
262. 

(k) Re Ball, a Lunatic (1828), 1 Mol. 141. 

(l) Re Edridge, Ex parte Vaughan (1823), Turn. & E. 434. 

(m) Re Wilkins, a Lunatic, Ex parte Wilkins and Ex parte Jenvey (1842), 
6 Jut. 308. 

i n) Re Kilkenny {Earl), a Lunatic (1845), 7 1. Eq. B. 594. 

o) Re Fitch (1830), 1 Buss. & M. 354. 

p) As to the Lunacy Office, see pp. 412, 413, arUe. 

q) Rules in Lunacy, 1892, r, 19. As to order authorising lease and allow- 
anoe of such lease when settled, see Buies in Lunacy, 1893, r. 10. A committee 
should execute a lease as follows: — “A. B.” (the Lunatic) “by 0. L. (Com- 
mittee of his Estate).” But if he executes in his own name alone, such 
execution is good provided it is apparent from the lease that he wm acting an 
committee {Lawrie v. Lees (1881), f App. Oas. 19). A gucwt-committee should 
execute thus : — “ A. B. by 0. D.” 

(r) Lunacy Act, 1890 (53 Ik 54 Yiot. o. 5), s. 120 (f) ; Lunacy Act, 1908 (8 
Bdw. 7, o. 47), 8. 1. 

(«) Lunacy Act, 1890 (53 db 54 Viet c. 5), s. 121. 

It) Ex parte Jermyn (1788), 3 Swan. 131, n. 

(«*) FooS V. Leslie (1885), m L. B. Lr. 411. 
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entered into by the lunatic before his lunacy (a), and the master 
may make such inquiries as he thinks fit resisting any dealings 
with the lunatic’s estate, and the application thereof prior to 
the proceedings in lunacy and respecting the state and condition of 
the lunatic at the time of such dealings (&). Thus, transactions 
under a power of attorney granted by the lunatic may be inquired 
into; and a committee who has before inquisition managed for 
some time and made large profits out of his lunatic’s estate may 
be ordered to pay interest on the savings (c). 

924* A committee or qiia«i-committee may be authorised to 
surrender, assign, or otherwise dispose of, with or without con- 
sideration, any onerous property belonging to the lunatic (d). In 
exercising his discretion, the master will act for the lunatic as 
if he were a person of sound mind and guided by reasonable 
motives (e). 

926. A committee or qua»i-committee may be authorised by the 
master in lunacy on summons (/) to enter into any agreement 
touching the patronage of augmented cures under Queen Anne’s 
Bounty Act, 1714 (g), which the lunatic might have entered into if 
he had been of sound mind (h). 

926* A committee or giio^i-oommittee may be authorised to 
exercise any power, or give any consent required for the exercise 
of any power, where the power is vested in the lunatic for his own 
benefit or the power of consent is in the nature of a beneficial 
interest in the lunatic (i). This jurisdiction is not confined to the 
oases enumerated in the Limacy Act, 1890 and the specific 
provisions in Part IV. thereof are enabling and not restrictive 
clauses (fc). Thus the jurisdiction extends to the following powers: 
that is to say, power to elect (1 ) ; power to accept a devise con- 
taining an onerous condition (m) ; power to consent to the exercise 
of a power of advancement under a marriage settlement (n) ; 
power to revoke a voluntary settlement (o) ; power to bar the estate 


^ (a) Limaoy Act, 1890 (63 & 64 Viet c. 6), e. 120 (i.); Lunacy Act, 1008 (8 
Edw. 7, 0 . 47), 8. 1. Ab to applications, nee Buies in Lunacy, 1892, r. 19, See 
further, as to a lunatic's contract, pp. 396 et sej., ante. 

(h) Buies in Lunacy, 1892, r. 34. 
fc) Ex parte Ohumle;/ (1791), 1 Ves. 166. 

m) Lunacy Act, 1890 (63 & 64 Viet, o, 6), s. 120 (i) ; Lunacy Act, 1908 
(8 Edw. 7, 0 , 47), 8. 1, As to applications, see Buies in Lunacy, 1892, r. 19. 

a i?e Se/ton (Earl) (a Ftrson of Unsound Mtnd\ [18981 2 di. 378, 0. A. 
Buies in Lunacy, 1892, r. 19. 

ig) 1 Geo. 1, stat 2, o. 10; see title Eoclebiastioal Law, Vol. XI., p. 566. 
(A) Lunacy Act, 1890 (63 & 64 Viet c. 6), s. 120 (k) ; Lunacy Act, 1908 
(8 Edw, 7, c, 47), s. 1. As to applications, see Buies in Lunacy, 1892, r. 19. 

/ s- 120 (1) ; Bunacy Act. 1908 

(8 Edw, 7, 0 . 47), s. 1. As to applications, see Buies in Lunacy, 1892, r. 19. 

(y) 63 A 64 Viet 0. 6. 


{k) Be S^fUm {Earl) {a Person of Unsound Mind), supra* 
1890 (63 & 64 Vict c. 6), ss. 120, 124. 

(/) Pif^ (188^, 22 Oh. D. 263, 

im) Be S^fUm (JmW) (a Person of Unsound Mind), sworn, 

(n) Be NsviU, a LmaUc (1886), 31 Gh. D. 16L 

(o) Be /Vice (1909), 0. A., unreported. 


See the Lunacy Act> 
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lail of a lunatic tenant in tail provided that the devolution of Sisct. 5 . 

the proceeds of sale is not affected, and that the rights of the Powers 

remaindermen are not prejudiced (p) ; power to exercise the power Exercisable 
of sale contained in a mortgage (q) or in a settlement (r). But Leave 
the lunatic’s interest must be a beneficial one, and the Lunacy Act, w^b^Judge. 
1890 (a), s. 120, does not enable the exercise of a power vested in the 
lunatic as a trustee (t), nor does it enable the grant of an ease- 
ment (a). The Lords Justices sitting in lunacy have jurisdiction to 
order the costs of an unsuccessful opposition to a Bill in Parliament 
affecting the estate of a lunatic tenant for life of settled land to be 
paid out of the corpus of the property subject to the settlement ( a). 

Sect. 6. — Conversion. 

927. In dealing with the property of a lunatic, the leading Pu^esfor 
principle and paramount consideration is the interest of the lunatic 

as exemplified by the maintenance of himself and his family, or geller^iy” 
expediency in the management of his property (6). The court exercised, 
will, therefore, apply the lunatic’s estate, and if necessary change 
the condition of the property, for these two paramount objects, with- 
out regard to the interests of the lunatic’s successors or any 
expectancies they may have in his estate (c). Apart from special 
circumstances, there is no equity between the real and personal 
representatives of a lunatic (d). 

928. Subject to the satisfaction of the above-mentioned para- KoconverRion 
mount claims, the lunatic, his representatives, devisees, legatees, as to property 
or assigns have the same interest in any moneys not so applied, 

arising from the sale, mortgage, or other disposition of the lunatic’s 
property under the judge’s order, as he or they would respectively 
have had in the property itself if no such sale, mortgage, or other 
disposition had been made ; and further, the surplus moneys them- 
selves are of the same nature as the property from which they are 
derived (e). A sale of the lunatic’s property by a mortgagee under ^xccption to 

(p) Jte PareSf IJIHngaton v. Pares (1879), 12 Ch. D. 333, C. A. ; see Re Sparrow 
(a Ptrson of Unsound Mind) (1882), 20 Ch. B. 320, C. A. ; Re Sr/tem (Earl) (a 
Person of Unsound Mind), [1898] 2 Ch. 378, 0. A. 

(q) Re Harwood (a Person of Unsound Mind) (1887), 35 Ch. D. 470, C. A., is 
not now followed, it being the practice of the master in lunacy to direct the com- 
mittee to convey pursuant to the Lunacy Act, 1890 (53 & 54 Viet. c. 5), ss. 120, 124. 

(r) Re X, (a Person through Mental Infirmity incapable of managing his 
Affairs), [1894] 2 Ch. 415, C. A. 

(s) 53 & 54 Viet. c. 5. 

(t) Re Shortridge (a Person of Unsound Mind), [1895] 1 Ch. 278, C. A. As to 
the exercise of a power vested in the lunatic as a trustee, see pp. 455 ft seq., post. 

I u) Re Amott (1891), 85 Sol. Jo. 623, C. A. 
a) Re Blake (a Lunatic) (1895), 72 L. T, 280, 0. A. 
h) Lunacy Act, 1890 (53 & 54 Viet. c. 5), s. 116 (4); and see p. 437, ante, 
c) A.‘G. V. Ailesbury (Marquis) (1887), 12 App. Cas. 672, per Lord 
Magnaqhtxn, at p. 688. 

(d) Oxenden v. Compton (Lord) (1793), 2 Vea. 69; Re Hole, Davies v. Witts, 

[1906] 1 Ch. 673, 682, 0. A.; see Hartley v. Pendarves, [1901] 2 Ch. 498; 
m Orange, Chadwick v. Grange, [1907] 2 Ch. 20, 0. A. 

(tf) Lunaoy Act, 1890 (53 & 54 Viet. c. 5), s. 123 (1) ; see Re Matson, Jam*s 
V. Uiekinsm, [1897] 2 Oh. 509. Before the Lunacy Act, 1890 (63 & 54 Viet. 

0 . 5), a sale of st^ was held to adeem a bequest (Jones v. Green (1868), 

L. & 5 Bq. 655 ; Re Freer, Freer v. Freer (1882), 22 Ch. 1). 62^ Aa to 
ademption, generally, see titles Eoititt, Vol. XllI , pp. 130 et seq. ; WJXiLS. 
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liis power of sale does, however, effect conversion as regards snrplns 
proceeds (/), while on a sale in a partition action there is an equity 
for reconversion (g), 

929 . As between the representatives of the lunatic’s real and per- 
sonal estates, and subject to the above-mentioned paramount claims, 
the following moneys, when derived from the lunatic’s real estate, 
are considered as real estate: — (1) Moneys received for equality 
of partition and exchange, or under any lease of unopened mines ; 
(2) fines, premiums, and sums of money received on the grant or 
renewal of a lease. 

930 . On the other hand, all fines, premiums, and sums of 
money received from the grant or renewals of leases of property 
of which the lunatic was tenant for life are considered as personal 
property (//), except for the paramount objects above mentioned. 

931 . Although it is within the power of the Court in Lunacy 
to change the nature of a lunatic’s estate, it is contrary to the 
general principle and course of administration to do so unless it is 
considered for special reasons to be for his benefit (i). So the court 
W'ill not invest his personal estate in the purchase of land (A:), with- 
out by its order impressing upon the property purchased the 
character of 2 )ersonal estate (Z). Conversion will, however, be 
deemed to have taken place when a contract to purchase land 
entered into by a lunatic while of unsound mind, but before he was 
jiroved lunatic, is completed by the committee with the sanction of 

the court (?/()« 

932 . When a charge on a lunatic’s real estate is paid off out of 
his personal estate, the payment will be made without prejudice to 
tlie question how the debt should ultimately be borne (ji). Such a 
debt will be borne by the leal estate (o), unless the money so applied 
arises by the accumulation of surplus rents or the sale of timber ( p). 


(/) Ur Orange, Chadwick v. Orange, [l^OT] 2 Ch. 20, C. A. (where the trust 
of the surplus proceeds was for the moitgagoe, “ his heirs and assigns ”). 

(g) lie liarhr (1881), 17 Ch. 1>. 2^1, C. A. See title Pautitiox. 
h) Lunacy Act, 1890 (53 & 54 Viet. c. 5), s. 123 (2). 

(/) A,-0, V. Aileshurg (1887), 12 App. Cas. C72, per Lord Selborne, 

at p. 083 ; see also ibid., Lora Macnaoiitbs, at p. 088 ; compare Ax 2*^rle 
Annandale (Marchionese) (1749), 1 Amb. 80, 81. 

(k) Kx parte Orimxtonr (1772), 4 Bro. O.C. 235, n, ; Oxenden v. Cempion (Lord) 
(1793), 2 Ves. 09, 73. 

(0 Sw A. -O. V. AUrehwry Udaranu), supra; Exparie Degge (1704). 4 Bro. C. C. 
235, n. ; compare Ur liadcoac, a Lunatic (1840J, 4 My. A Or. 440. There may 
be some doubt as to what result would follow if such a direction were omitted ; 
Boe Oxendm v. Compton {l.<rrd}, supra, 

(m) Daldfvyn v. i$mith, [1900] 1 Ch. 688. 

(n) Ue Letming, a Lunatic (1801), 3 De O. F. A J. 43, C. A. ; see Ue MeUg 
(1883), 53 L. J. (Oil.) 218, 0. A. 

(o) Ue Norfofk (Dowager Duchess), Ex parte Dijhy (Earl) (1821), Jac. 235; 
Ex pmrte I/iude (1822), Amb, 706, n. ; IPelf v. i'ew (IS29\ Beat. 266; Ue 
Leeming, a Lunaite, sufjra; see A.^O. v. Ailesbttrg (Marquis), supra, at p. 690. 

(p) & parU Uhillips (1812), 19 Ves. 118; Ex parU OrimsUme (1772), 
Amb. 706; NetocomU v. Newcomfx (1841), 3 Ir. Eq. fi. 414 ; 2>i(rim (Lord) v. 
Energ (1844), 6 Ir. Eq. B. 357 ; see Ue IJoU, Davies v. ffitis, [1906] 1 Oh. 673, 
0. A. (Some of these oases, however, seem to have been decided on principlee 
not depending on the origin of the money applied.) 
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When ft lunatic becomes entitled to a charge on real estate 
belonging to him the charge will as a rule merge (g). 

933. Acts done in the ordinary course of managing a lunatic’s 
estate will effect conversion (r). So where timber is cut and sold the 
proceeds will pass as personalty («), and money expended on repairs, 
and even on some improvements, will sink into the real estate (0» 
though the cost of permanent improvements will generally be 
charged on the real for the benefit of the personal estate (a), But a 
mere transfer into court of stock will not adeem a bequest of such 
stock standing in the name of the lunatic (b). The court will not 
do anything, if it can help it, which will affect a disposition under a 
lunatic’s will (c). 

Sect. 7. — Copyholds. 

934. The capacity of a lunatic to be a tenant of a manor, and 
the law relating to a lunatic interested in the enfranchisement, 
redemption, and sale of copyholds are dealt with elsewhere (d). 

935. Where a lunatic so found is entitled to be admitted to 
copyholds, his committee may offer to be himself admitted, and in 
default of his appearance or acceptance of admittance the lord or 
his steward may by attorney admit the lunatic {e). 

The customary fine will be payable (/), and if it is not paid 
within three months after demand the lord may enter upon and 
hold the land until the fine and the costs are paid (7), but the 
lord must yearly render an account of the rents and profits received 
and pay the surplus, if any, to the person entitled thereto (h). As 
soon as the fine and costs have been paid or lawfully tendered, the 
lord must deliver up possession under penalty of damages (i). If 
the committee pays ihe fine and costs, he may enter on and hold 


{q) Compton (Lord) v. Oxenden (1793), 2 Ves. 261 ; Me Hole, Davies v. Witls^ 
[1906] 1 Ch. 673, 682, 0. A. 

frl See A.-G, v. Aileshury (Marquis) (1887), 12 App. Cas. 672, 688. 

(s) Oxeudm v. Compton (Lord) (1793), 2 Vos. 69; llariley v. rendarvis, [1901] 
2 Gh. 498. 


(t) Re Badcock, a Lunaiic (1840), 4 My. & Or. 440; Me Qist (a Person of 
Unsound MimI) (1877), 6 Ch. D. 881, C. A.; Me Gist (a Verson of Unsound 
MimC), [1904] 1 Ch. 398, C. A. 

(a) Re Badcocky a Lunaticy supra ; see Re Gist (a Person of Unsound Mind)y 
[1^] 1 Ch. 398, C. A. ; Lunacy Act, 1890 (63 & 64 Viet. c. 6), s. 118 ; see 
note (li), p. 442, ante. 

(h) Me Woody Anderson v. London City Missiony [1894] 2 Ch. 677, 

W Me Woody Anderson v. Lomlon City Missiony supra (where costs were directed 
to TO paid out of stock not specifically bequeathed); Re Melly (1883), 63 L. J. 
(CH.) 248, C. A. 

(d) See title Copyholds, Vol. Vni., pp. 49, 66, 83, 104, 113, 116. As a 
general rule a euan-cominiUee in lunacy will, if authorised by the master iti 
lunacy, be clothed with sufficient authority without further application to the 
Board of Agriculture ; see »6iVf., p. 1 16. 

(e) See tiUe Copyholds, Vol, Vlll., p. 104, Here, again, a ouoAf-cotnmittee 
under the Lunacy Act, 1890 (63 & 64 Viet. c. 6), s. 1 16, has been authorised 
to be admitted (He Andrews (1901), Begistrars’ Library, Lunacy Office). 

{/) Lunacy Act, 1890 (63 & 64 Viet, a 6), s. 126 (1). 

(g) JUily 8 . 126 (2). 

/6/cf.. s, 126 (3). 

(<)• 
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the land and receive the rents and profits until repayment, although 
the lunatic die l^fore reimbursement (k). A lunatic is not debarr^ 
from himself controverting the legality of the fine, nor can any 
lunatic so found incur a forfeiture of any land for neglecting or 
refusing to appear at any court or to be admitted or to pay the fine 
on admittance (Z). 

936. Where the estate of a lunatic includes a manor, the lunacy 
of the lord does not invalidate a grant by him of copyholds 
warranted by the custom (m). 

Sect. 8. — Stock. 

937. Where any stock (?t) is standing in the name of or vested in 
a lunatic beneficially, or in a committee of the estate of a lunatic in 
trust for him, and the committee dies intestate, or himself becomes 
lunatic or is out of the jurisdiction of the High Court, or it is 
uncertain whether the committee is living or dead, or he neglects 
or refuses to transfer the stock and to receive and pay over the 
dividends as the judge in lunacy directs, then the judge (o) may 
order some person to transfer (p) the stock into court (q) or into the 
name of a new committee or otherwise, and also to receive and pay 
over the dividends in such manner as the judge directs (r). 


(k) Lunacy Act, 1890 (63 & 64 Viet. o. 6), a. 126 (6). 

(0 Ihid., a. 126 (6). 

(m) 1 WatkiuB, ^eatiae on Gopyholda, 4th ed., 24, 35, 266 ; title Coftholdb, 
Vol. VlII,, p. 83 ; see also Pope, Law and Practice of Lunacy, 2nd ed., 174. 

(ji) “ Stock,** aa defined by the Lunacy Act, 1890 (53 & 64 Viet. c. 6), a. 341, 
includes any ftmd, annuity, or security transferable in books kept by any 
ooDipuiiy or society, or by instrument of transfer alone, or by instrument of 
transfer accompanied by other formalities, and any share or interest therein, 
and also shares in ships registered under the Merchant Shipping Act, 1861 
(17 & 18 Viet. c. 101). 

(o) The master in lunacy has jurisdiction to make orders under this pro* 
vision whether the lunutio is or is not so found by inquisition, or is a person 
with reference to whom an order has been made under the Lunacy Act, 1690 
(63 & 64 Viet. c. 6) a. 116 (i.) (d) Browne, [1894] 3 Ch. 412, C. A. ; see He 
FuUtr (« Persun of Unsound Mind nat so Fowna), [1900] 2 Ch. 661, C. A.). A 
county court judge has no jurisdiction to make a vesting order of stock 
standing in the name of a lunatic (^e Noyce, [1892] 1 Q. B. 642, 0. A.). 
Orders made under this provision must be entitied **In the matter of the 
Lunacy Acts, 1890 — 1908,^* as well as in the particular lunacy, except cases 
under the Lunacy Act, 1890 (63 & 64 Viet. c. 6), s. 116 (L) (d) (/?« Furvis (a 
Person of Unsouna Mind), [1904] 1 Ch. 373, C. A.). 

(l>) The person to tranuer must be some proper officer of the bank, or company, 
or society whose stock is to be transferred (Lunacy Act, 1890 (63 & 64 Viet. c. 6), 

usual practice in lunacy is to transfer the stock into court, unless 
sumoient reason exist for not doiim so {Be Browne, supra, per Likdley, KJ., 
at p. 417 ; Be Auchmuty (1908), 99 L. T. 462, C. A.). 

(r) Lunacy Act, 1890 (63 i 64 Viet. c. 6), s. 33. An order directing lodg- 
ment in court of securities, but payment of accrued dividends to date of 
lodgment direct to the committee or committee, is valid and may safely 
be acted upon by the bank or other company in whose possession the accru^ 
dividends may be {Be Spurting, [1909] 1 Ch. 199, C. A. ; see also BeSherwrtl, 
Ojrder (1904)| 29th Apm). Although there is also power to order 
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938* Where any stock is standing in the name of or is vested 
in a person residing out of tlie jurisdiction of the High Courts the 
judge in lunacy, upon proof to his satisfaction that the person has 
been declared lunatic and that his personal estate has been vested 
in a person appointed for the management thereof according to 
the law of the place where he is residing, may, under the Lunacy 
Act, 1890 (s), 8. 184, order some fit person to transfer the stock to 
the person so appointed or otherwise, and also to receive and pay 
over the dividends thereof (a). 

Before such an order can be made a foreign judicial declaration 
of lunacy must be made, and the status of the patient altered (b). 
To ascertain whether a foreign judicial declaration of lunacy has 
been made the court will look to the substance rather than to the 
form (c). The above-mentioned section also requires that the 
personal estate of the lunatic shall have been vested ** in a person 
appointed for the management thereof. This is not confined to 
vesting in the strict sense, but includes the right to obtain and deal 
with such estate without being the actual owner (d). The judge 
in lunacy has an absolute discretion under this provision (e), and 
the court refuses to lay down rules governing the exercise of such 
discretion (/). 

Before the court will order the capital to be transferred to the 
foreign curator it must as a rule be shown that it is wanted for the 
maintenance of the lunatic (^). Where it is not required for main- 
tenance, then, unless special circumstances can be shown, the 
dividends only will be paid (h). 

This provision is not applicable to a fund representing the pro- 
ceeds of sale of real estate the title to which is regulated by English 
law. The income of the property may, however, be paid (i). 

In the absence of a foreign judicial declaration of lunacy, the 


SaoT. 8, 
S tock . 

Transfer of 
stock of 
lunatic 

residing out of 
the juria- 
dictioii. 


Capital muat 
be required 
for main- 
tenance. 


pa 3 nnent of future dividends by the bank to the committee or qua^i-com- 
mittee without lodging the corpui in court, the more t^ual aud proper practice 
is to order the stocks themselves to be transferred into court into the name 
of the Payinaster>General and to direct him to pay the future dividends 
to the committee or j«a«t-committee Auchmuty (1908k 99 L. T. 462, (J. A.). 
As to the efiect of such orders as indemnities, see note (m), p. 456, poti, 

(a) 53 & 54 Yict. c. 5. 

(a) Lunacy Act, 1890 (53 & 54 Yict. o. 5), e. 134. The orders under this pro- 
Tision are made by the I^rds Justices upon minutes of order submitted by the 
master. 

1 5) Didisheim v. London and Westmwiter Bank^ [1900] 2 Ch. 15, 0. A 
c) Be Tarratt (1884), 51 L. T. 310, C. A. 
t/) Be Broum (a Lunatic), [1895] 2 Oh. 666, 0. A 

e) Be Barlow*$ Will (1887), 36 Ch. D. 287, C. A. ; Be Ktii/ht (a Lunatic), 
[1898] 1 Ch. 267, 0. A ; New York Security and Truet Co, v. Keyset, [1901] 1 
Ch. 666. 

(/) Be Be LarrayoUi (a Person qf Vneound Mind), [1907] 2 Ch. 14, C. A, per 
Cozbns-Hardy, M.E., at p. 19. 

(g) Be Brawn (a Lunatic), supra; Be Knight (a Lunatic), supra; Be Be 
LarragoUi (a Person of Unsound Mind), supra, 

(h) Re Stark, a Lunatic (1850), 2 Mac. & G. 174 ; Be Mias, a Lunatic (1661), 
3 Mac. & G. 234 ; He Gamier (1872), L. E. 13 Eq. 532; Be MitehsU (a iunaiie 
BomkHed in Scotland) (1881), 17 Ch. D. 615, 0. A. ; New York Security and Trust 
Co, y. Keyser, supra. 

(f) Orimwood v. Bartels (1877), 46 L. J. (cii.) 788. 
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Chancery Division has jurisdiction to order a transfer, and will do 
so in a proper case where no application is in fact made in lunacy (k\ 
The foreign curator may apply in his own name without joining the 
lunatic {1). 

Sect. 9. — Mortgages, 

939. When a lunatic is solely or jointly (m) seised or possessed (n) 
of any land (o), or solely or jointly entitled to a contingent right in 
any land, by way of mortgage, the judge in lunacy may by order 
vest such land in such person for such estate and in such manner, 
or release such hereditaments from the contingent right and dispose 
of the same to such person as he may direct. In all such cases 
the judge in lunacy may, if it is more convenient, appoint a person 
to convey the land or release the contingent right (p). When the 
lunatic is beneficially entitled, the master in lunacy has juris- 
diction not only to make an order for payment off of the mortgage 
money, but also to appoint a person in place of the lunatic to 
reconvey (q), A transfer of the mortgage may be effectuated under 
the above provision (r). 

The application should be intituled in the matter of the mort- 
gage and of the particular lunacy and of the Lunacy Acts, 1890 — 
1908 («). The applicant should be the lunatic acting by his com- 
mittee or quasucommiitee, and the mortgagor should not be 
served, and even if served he is not entitled to costs out of the 
lunatic’s estate (0* If the mortgagor makes the application where 
the committee or ^Katri-committee has not declined to do so, he may 
have to pay the costs (ti). 

Where on an application for a reconveyance there has been an 
assignment of the equity of redemption, the court requires the 

Ue) Didiaheim ▼. London and WettminsUr Bank^ [1900] 2 Ch. 15, C. A. 

\l) Thiery ▼. Chalmer$, Guthrie Co., [1900] 1 Ch. 80. 

(m) The word ** seised *’ in the Lunacy Act, 1890 (53 & 54 Viet. c. 5), includes 
any veslod estate for life or of a gieaterilescriptioii, and extends to estates at 
law and in equity in possession or in futuiity in any lauds (Lunacy Act, 1891 
(54 & 55 Viet 65). s. 28). 

(n) The word ** possessed includes any vested estate less than a life estate 
at 1 aw or in equity in possession or in exj^ctancy in any lands (ibid,). 

(o) The word land ’’ includes an imdivided share of land (Lunacy Act, 1890 
(58 A 54 Viet. c. 5), s. 41). 

(p) Lunacy Act, 1890 (53 A64 Viot. c. 5), s. 135 (1), (2), (4). By the Lunacy 
Act, 1908 (8 liklw. 7, c. 47), s. 2, it is provided that an order under the Lunacy 
Act, 1890 (53 & 54 Viet c. 5), s. 135 (1), (2), shall have the same effect as if 
the lunatic had been sane and, if solely sei^, possessed or entitled as aforesaid, 
had executed, or, if jointly seised, possessed or entitled as aforestdd with any 
other person or persons, he and suen other person or persons had executed a 
deed conveying the land for the estate namea in the order, or releasing or dis- 
posing of the contingent right. The application for a reconveyance or transfer 
sboula be by summons, and may be made by any person benencially interested 
in the equity of redemption or m the mortgage money, whether under disability 
er not (Uule in Lunacy, 1900 (b) ; Buies in Lunacy, 1892, r. 57 (b) }. 

(q) its Carnaby Gray (1900), 86th July, per Collins, L.J., Begisirars* library, 
Lunacy Office. For a form, see Encyclopoedia of Foims and PiecedeutB, Vui. 
XVI, L 433. 

(r) Be Ntehdeon (a Ptreon of f nsotiticl Mined) (1887), 34 Ch. D. 663, 0. A. 

(t) Buies in Lunacy, 1892, r. 58. 

h) JU PhiUipe (1869), 4 Ch. App. 629. 

ta) Es IfAr^sr, a Ptreon of Unaound Mind (1852), 1 Be G. M. A Q. 434 ; see 
Be £(^5i(a Person qf Unsound Mind) (1877), 6 Ch. B. 361, 0. A* 
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original mortgagor to be served or the assignment strictly proved. 
Copyhold land vested under this provision with the consent of the 
lord of the manor vests without surrender or admittance (a). 

The above provisions do not affect the jurisdiction of the High 
Court as to any lunatic mortgagee who is an infant (^^), 

Sect. 10.^ -Pou'er Vested in Lunatic as Tmstee or Guardian. 

940. Where a power is vested in a lunatic in the character of 
trustee or guardian, or the consent of the lunatic to the exercise of 
a power is necessary in the like character or as a check upon the 
undue exercise of the power, and it appears to be expedient that 
the power should be exercised, or the consent given, the committee 
of the estate may, under an order of the judge in the name and on 
behalf of the lunatic upon the application of any person interested, 
exercise such power or give such consent in such manner as the order 
directs (c). Under the above provision a committee or quasU 
committee may exercise any power vested in the lunatic in a 
fiduciary capacity, although he is not in fact a trustee (d), such as a 
joint power of appointment in a marriage settlement in favour of 
children (e), or a consent to the exercise of a power of advance- 
ment (/), or a power given by a settlement to a tenant for life to 
Bell settled land (g). 

The power to appoint new trustees is also of a fiduciary character, 
and the committee or quasi-committee can by order exercise such 
power (/t). The trustees so appointed have the same rights and 
powers as they would have had if the order had been made b}" the 
High Court (i). 

Where trustees are so appointed and it seems to the judge to be 
for the lunatic’s benefit and also expedient, he may make a vesting 
order (k), and that by the same order as that which directs the 


(a) Lunacy Act, 1890 (63 & 64 Viet. c. 6), 8. 136 (6). 

h) Jhid., 8 . 143. 

(c) Jbid^t 8. 128. The application should be by summons (Rules in Lunacy, 
1892, rr. 19, 21). The junsdiction may be exercised by the muster in lunacy 
{/(e Shortridge (a Person of Unsound Mind\ [1896] 1 Ch. 278, 0. A. ; lie Fuller 
(a Persen of Unsound Mind not so Found), [1900] 2 Oh. 651, 0. A.). See 
generally, as to the powers of the master, p. 414, ante, 

{d) Re A, (a Person of Unsound Mind not so Found hy Inquisition), [1904] 2 
Ch. 328, C. A., yer Bomer, L.J., at p. 333. 

(€) im. 

If) Re NeviUt cc Lunatic (1886), 31 Ch. D. 161, 0. A. 

(g) Re X. (a Person through Mental Infirmity incapable of managing his 
Afnirs), [1894] 2 Ch. 415, C. A. 

(/<) Re Oarrod (a Lunatic) (1886), 31 Ch. D. 164, C. A. ; Re Skeats* Settlement, 
Sk-ats ▼. Evans (1889), 42 Ch. i). 622, C. A.; Re Shortridge (a Person of 
Unsound Min*!), supra. The appointment should in such a case be made 
by him (Re Blale (a Person of Unsound Mind), [1887] W. N. 173, C. A.); 
but if the committ^ will not act, the appointment of new trustees can m 
obtained by the beneficiaries under the jurisdiction of the Hmh Court (Re 
Sparrow (^SlO), 6 Ch. App. 662; Re Heaph^s TVusfs f 1870), 18 W. B. 1070); 
but not the Coutt in Lunacy (Be Oarrod (a Lunatic), eupra). See also title 
Trusts and Trustees. 

(i) Lunacy Act, 1890 (53 A 64 Viet. o. 6), a. 129. 

Ik) Ibid. 
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Bm. 10. committee or quasi-aommittoe to exercise the power of appointing 
Power new trustees (/). 

Vested In 

Lunatic as Sect. 11 . — Potoer to carry Orderi into Effect* 

Trustee or 

Guardian. 941. A committee, ^«a«i-committee, or such other person as the 
ExecuttOT master approves, can in the name and on behalf of the lunatic 
and effect of execute and do all such assurances and things for giving effect to 
Msuraucei. Order (m) under the Lunacy Acts («) as the master directs ; and 

every such assurance and thing is valid and effectual, and takes 
effect accordingly, subject only to any prior charges to which the 
property affected thereby at the date of the order is subject (o). 
This provision is wide enough to enable the court to authorise the 
committee of a lunatic to execute a conveyance on behalf of a lunatic 
with all such covenants as are usual in such a conveyance, including 
the ordinary covenants for title (p). 


{l\ Re Shortfidge (a Pereon of Unsowid Mind), [1895] 1 Ch. 278, 0. A. (stockl ; 
Re ihwmer, a Lunatic (1869), 3 Be G. & J. 668, 0. A. (where see form of order) ; 
Rt Fuller {a Peram of Unsound Mind not ao Found), [1900] 2 Ch. 661, C. A. 
(freeholds : order made by the master). As to land or stock held by a lunatio 
as trustee, see p. 414, ante; title Trusts and Trustees. 

(m) The Lunacy Act, 1890 (53 & 64 Viet. c. 6), and every order made there- 
under is a full discharge to the bank and every company and person for all acts 
done pursuant thereto, or to niles thereunder so far as relates to any property 
in which the lunatio is interested beneficially, or as trustee, or as mortgagee ; 
it is unnecessary to inquire into the propriety of any order thereunder 
relating to such property or the jurisdiction to imiko the same (see ibid., s. 333). 

(n) As to these Acts, see note (f), p. 412, ante, 

(o) Lunacy Act, 1890 (63 & 64 Viet. c. 6), s. 124 ; Lunacy Act, 1908 (8 Edw. 7, 
c. 47), s. I. This provision is inserted in the Lunacy Act, 1890 (63 a 64 Viet, 
c. 6), in order to supply a possible defect or to get rid of a possible doubt as to 
the jurisdiction to order subsidiary acts to be done when exercising a limited 
statutory jurisdiction. It is an enabling clause, not a disabling one, and 
expressly recognises the power to do in detail that which the statute has 
authorial in more general terms {Re S^ion (Earl) (a Person of Unsound Mind), 
[1898] 2 Ch. 378, 0. A., per Lindley, M.R., at p. 3S7). 

(p) Re Ray (a Person of Unsound Mind), TlSOGj 1 Ch. 468, 0. A., pet 

Kay, Ii.J„ at p. 476. Re Fox (a Lunatic) (1886), 33 Ch. B. 37, C. A., is only a 
decision that under the particular circumstances of that case the court would 
not authorise a committ^ to enter into covenants on the lunatic’s behalf (^ 
Ray (a Person of Unsound Mind), supra), Kestrictive covenants on behalf oi a 
lunatio have b^n authorised (Re t>. A, (1906), Eegistrars* Library, Lunacy 
Office). By virtue of the Conveyancing and Law of Property Act, 1881 
(44 & 46 Viet. c. 41), s. 7 (1) (F), a covenant is implied in cases where 

the person conveying is expressed to convey as committee of a lunatic 

so found by inquisition or under an order of the court, and such a 

covenant would m binding on the conveying party personally. In prac- 

tice, however, this provision has no application, since a committee never 
does convey ** as committee,’* but always conveys ** in tiie name and on behalf 
of the lunatio " as beneficial owner or mortgagee as the case may be, in which 
case the covenants implied are of course those associated with the words 
** beneficial owner” or ** mortgagee *’ respectively (see titles Mortoags ; Ebal 
Propbrtt and Chattels Real ; Sale of Land), and are only binding on the 
lunatic’s estate. Farther, the expression ** under an order of ^e court ” is 
construed as meaning und^ an order of the £tigh Court of Justioe, and does 
not apply to an order in lunacy authorising the committee to oonvey 
(Conveyancing and Law of Property Act, 1881 (44 & 46 Viot a 41), a. 2 (xviiL) ). 
As to execution by the committee, oompaie p. 447, ante. 
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Bbot. 12 . — Effect of Death of Lunatic. 

942. Proceedings in lunacy will be abated by the lunatic’s 
death (a) : and will so remain until his legal personal representative 
has been duly constituted. In exceptional cases and to prevent 
injustice there is jurisdiction to give directions ancillary to an 
order made during the patient’s lifetime ; thus the judge in lunacy 
may vary an order after the lunatic’s death (fc), and where a mort- 
gage has been paid off before the lunatic’s deatli a declaration may 
be made after such death as to the person in trust for whom the 
land is held (c). But as a rule no further order or direction will be 
made until a legal personal representative has been constituted ; 
and costs properly incurred in the lunacy before the death will not 
be referred for taxation until a representative is so constituted (d). 

943. When constituted, the executor or administrator will 
ordinarily apply for transfer of the lunatic’s property to himself (e), 
since the master will not administer the lunatic’s estate, nor decide 
between adverse claimants (/). A committee* will not, before his 
discharge, be ordered to hand over documents in his possession 
to the personal representative of the lunatic (g). The Court in 
Lunacy will, however, not decide who is entitled to documents or 
funds in its custody or in the possession of the committee (h), nor 
will it appoint a receiver of rents (t), nor will it entertain an 
application by the legal personal representative of the lunatic 
against the committee for an account (j), nor, even when there 
is no adverse claim, can the committee be ordered to account in 

(o) Me Way, a Person oj Unsound Mind (1S61), 3 De Q, F. & J. 175, C. A. ; 
ftnd see Foot v. Leslie (1885), 16 L. E. Ir. 411, where it was held that a com- 
mittee could not maintain an action for rent accrued since the lunatic’s death, 
though the lunacy proceedings were still pending. As to the effect of death 
upon the percentage charge, see p. 459, posU As to the effect of death upon 
an order for payment of costs, see p. 460, post. 

I b) Me A, W. (1910), Eegistrars’ Library, Lunacy Office. 

c) Ex parte Grimstone (1772), Amb. 706. 

d) Re Fopham (1881), 29 W. E. 403, C. A. 

e) ^e application is by summons (Eules in Lunacy, 1892, r. 19) supported 
by strict evidence of the lunatic’s death, and the probate or letters of adminis- 
tration must be produced. 'J he summons must be served on the committee 
although he has passed his accounts and his secuiity has been discharged (Me 
Wylde, a Lunatic (1854), 5 De G. M. & G. 25, 0. A.). Piior to the Laud 
Transfer Act, 1897 (60 & 61 Viet. c. 65), a fund standing to a real estate 
account in lunacy was paid out to the heir-at-law on his application (Me 
WiMrton, a Lunatic (1854), 5 De G. M. A G. 33, 0. A.). But smee the Land 
Transfer Act, 1897 (60 & 61 Viet. c. 65), money standing to a real estate account 
is paid to the lunatic’s legal persons representative. In the case of money 
standing to a copyhold account the question of title has not yet been decided ; 
but the money wnl not be paid out either to the legal personal representative 
or the customary heir unless they both attend and consent, and the customary 
heirship must be strictly proved. 

(/) Be Ferrior (a lAmaiic), Carrow ▼. FerrioTf Dunn v. Ferrior (1867), 3 
Ch. App. 176, 181. 

(g) Me Hinehdife (1894), 43 W. E. 82, 0. A 

(5) Ex Gilbert (mO), 1 BaU & B. 297 ; Wiggr, Tiler(11l9), 2 Dick. 652. 
{♦) Me Ferrior (o Carrow v. Ferrior, Dunn t. Ferrior, supra. As to 

the incapacity of a committee or ^tsm-oommittee to recover rents after the 
death of the patient, see p. 434, ante. 

(/) Qroevenur ▼. Lhrax (1833), 2 Knapp, 82, F. 0. 
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lunacy for rents and income accrued since the lunatic's death (k) ; 
nor can the solicitor for the committee be ordered to account 
in the lunacy for rents so accrued and received by him as solicitor 
for the committee (t) ; nor will the master interfere with the legal 
personal representative by ordering payment of the expenses of 
past maintenance (m). In short, such is the objection to adminis- 
tering in any way a deceased lunatic's estate that an order for sale 
of funds in court and payment of proceeds of sale to the legal 
personal representative is almost invariably refused, the master 
holding that the estate ought to be transferred or paid to the 
person entitled thereto in the exact condition in which it then is. 
In all such cases when any rights have to be ascertained or any other 
relief is required an action must be commenced in the appropriate 
division of the High Court of Justice, and pending the result of such 
action the lunatic’s property will be retained under the jurisdiction 
of the Court in Lunacy (n). 

944 . An action can be maintained in the Chancery Division 
against a committee for an account of his dealings with the 
decefised lunatic’s estate (o), and when there are adverse claims to 
the estate the committee may without prejudice to any question of 
title be restrained from interfering with the rents under colour 
of the authority vested in him as committee (p), but he will not be 
so restrained when he has entered into and taken possession as an 
adverse claimant and not as committee (q). 

Sect. 13 . — Court Percentage, 

946 . Percentage is payable to the court at the rate of 4 per cent, 
per annum on the clear annual income amounting to £100 and 
upwards of every lunatic so found by inquisition, provided that no 
larger sum is payalle in any case in any one year than £400 (r). 

In the case of lunatics not so found by inquisition, and of persons 
mentioned in the Lunacy Act, 1890 («), s. 116 (1) (d), with respect 
to whom orders have been made, under which income is 
from time to time dealt with or made available, percentage is 
payable at the rate of 2 per cent, per annum on the clear annual 
income amounting to £100 and upwards so dealt with or made 


{k) /?• BuiUr (1866), I Ch. App. 607 ; He Walker, [lUO?] 2 Ch. 120, 0. A. ; and 
tee p. 434, ante, 

(I) Ht BuiUr, BujiTd. 

\m) Re Marman*§ TrmU (1878), 8 Ch. D. 256, 0. A. 

(«) Wigg V, Tiltr (1779), 2 Dick. 562. 

(o) ScammeU v. Light (1862), 7 L. T. 414 ; see also Re Butler, eupra ; Re 
Walker, mpra, 

{p^ Re Fitzgerald, a Lunatic (1805), 2 Sch. & Lef. 432 ; Rt Butler, enpra, 

(g) Re Butler, euf^ra. 

(r) Buies in Lunacy, 1892, r. 126. The authority for making rules and fixing 
ueroeutages is vested in the I^id Chancel lor, with the concurrence of the 
Treasury, pursuant to the Judicature Act, 1875 (38 A 39 Viet c. 77), s. 26, as 
altered by the Statute Law Bevitdon and Civil Procedure Act, 1883 (4(» A 47 
Viet. 0 . 49), s. 6 (o) ; the l^unacy Act, 1890 (53 A 54 Viet a 5), s. 148 ; and 
the Lunacy Act, 1891 (54 A 55 Viet. o. 65), s. 27 (3). 

(s) 53 A 54 Yiot a 5 ; see p. 429, onlt, 
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available, provided that no larger sum is payable in any case is. 

in any one year than £200 (t). Court 

In the case of persons who have become subject to the lunacy Percentage, 
jurisdiction by reason of the transmission of the record of an Irish Irish 
inquisition and its entry of record here (a), and also in the case of foreign cases, 
persons residing abroad and declared lunatic according to their 
place of residence (6), percentage is only levied upon income arising 
from property within the jurisdiction of, and administered by the 
master in lunacy (c). 

946 . Instead of applying to a committee or qnasi-committee Percentage 

for payment of percentage, the master may certify to the Pay- payaWeoutof 
master-General the amount of such percentage to be paid by him » court, 

out of cash arising from dividends of the lunatic standing to his 

credit (d) in the lunacy, whereupon the Paymaster will carry over 
the amount mentioned in the master’s certificate to a lunacy 
percentage account («). 

947 . The percentage or a proportionate part thereof, as the case Effect of 
may require, is charged upon the estate of the lunatic and is payable ^cath, 
thereout although before payment thereof he dies or the inquisition 

is superseded or is vacated and discharged on a traverse,* but before pay- 
in either of the two last-mentioned cases the master may, if he 
think fit, remit or reduce the amount of the sum to be paid (/), 

Sect. 14. — Costa. 

948 . The costs of all proceedings for the purpose of ascertaining Ail co«tf in 
whether a person is a lunatic, and of all proceedings in the matter ‘i^»cretion of 
of a lunatic, are in the discretion of the judge in lunacy, who ^ 

may order all or any of such costs to be paid by the lunatic or 
alleged lunatic, or to be charged upon and paid out of his estate 


(<) Buies in Lunacy, 1892, r. 127. The Lunacy Act, 1890 (53 & 54 Vict. c. 5), 
B. 148 (4), provides that where the propeity of a lunatic bo found does not 
exceed £700 in value, or the income thereof does not exceed £50 per annum, 
the master may dispense with fees and percentages, but on the construction 
of Rules in Lunacy, 1892, rr. 126, 127, no percentage is payable on incomes 
under £100 per annum, whether the lunatic is bo found or not. In calcu- 
lating the percentage payable. Bums less than 10s. will be disregarded, and will 
not be levied (Rules in Lunacy, 1892. r 128). 

(a) See pp. 427, 436, ante. 

(b) See p. 453, ante. 

(c) Luna^ Act, 1891 (54 & 55 Vict. c. 65), b. 27 (3). When a lunatic is bo 
found in England and the record is transmitted to Ireland, where all his 
property is, percentage is paid on tho income in Ireland ; no percentage is 
payable to the Engli^ court in lunacy on the amount remitted to England for 
the lunatic’s maintenance here {lie Orihan (a Lunatic), [1895] 2 Ch. 12, 0. A.). 

Id) Rules in Lunacy, 1892, r. 134. 

{r) Ibid., r. 136. Where application is made to a committ|^ or quasi- 
committee, the practice is to send out a printed notice requiring him to pay the 
amount stated on the notice by impress^ stamps on such notice [ibid., r. 138). 
The percentage is payable out of the first moneys coming to the hands of the 
committee or .committee on account of his patient’s income (th/d., r. 133), 
and on default in payment the master wiR certify the facts to the Treasury 
{ibid., r. 140), whereupon the official solicitor (see title Courts, Vol. IX., 
p. 71} wUi (when neoessary) commence proceedings against the person m 
default by putting his bond in suit. 

(/) Lunacy Act, 1890 (53 4t 54 Vict. o« 5), a 148 (3). 
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or any part thereof, or by any other party to the proceedings ; and 
in the case of tiie death of the lunatic or alleged lunatic, an order 
for payment of costs out of his estate may be made within six years 
next after the right to recover the costs has accrued (^), and every 
such order has the effect of an order of the High Court (/i). 

949 . On an unsuccessful petition the court has power (1) to order 
the petitioner to pay the respondent’s costs or any part of them ; 
(2) to order the respondent to pay the petitioner’s costs or any part 
of them ; (3) to leave each party to pay their own costs (i). In 
determining which of the above orders should be made, the points to 
be considered are (1) the reasons for believing in the insanity of the 
alleged lunatic ; (2) the reasons for believing him to be not only 
insane but also incapable of managing himself or his affairs ; (8) the 
reasons for instituting any proceedings assuming him to be insane 
and incapable of managing himself or his affairs ; and (4) the 
relation in which the petitioner stands to the alleged lunatic and 
the objects and conduct of the petitioner (k). 

960 . The theory upon which proceedings in lunacy are taken is 
that the proceedings are for the benefit and protection of the persons 
who are believed to be incapable by reason of mental infirmity of 
protecting themselves and their property. The principle, therefore, 
applicable to a litigant who has failed in his litigation is not even 
primd facie applicable to a petitioner who asks for the protection of 
the law in favour of one requiring the law’s protection ; and, if the 
demand for an inquiry is really prompted by a desire to protect the 
person and property of the alleged lunatic, and is presented on 
reasonable grounds and in a reasonable manner, the expense of 
such a proceeding ought not to fall upon the person so invoking 
the aid of the law (f). Moreover, the rules against champerty do not 


(0) The right to recover accrues at latest when the order for taxation is 
made (Re Oummingt Ex parte Turner (1800), 9 W. R. 213, 0. A.), and both the 
order for payment and the order for taxation must be made within the six 
years (S. 0., as reported 2 De G. F. & J. 376, 0. A.). Representation to 
the deceased lunatic's estate must be obtained, and the executor or admiiiis. 
trutor must be before the court before an order is made. 

(A) Lunacy Act, 1890 (63 & 64 Viet. c. 6), s. 109, which is framed in the 
wiaest possible terms, so as to give the coiiri complete jurisdiction to award 
costs in accordance with what may appear to be right (Re Caiheart^ [1893] 
1 Ch. 466, C. A.). Although an order as to lunacy coste will have the effect of 
an order of the Biffh Court, it is not an older of the High Court within the 
meaning of the Judicature Act, 1873 (36 & 37 Viet. c. 66), s. 49, and it is, 
therefore, appealable without leave (Re CaiJicari, supra). As to appeals in 
lunacy, see p. 413, ante; and title Courts, Vol. IX., pp. 96, 96. 

(1) Re Catheart, [1892] 1 Ch. 649, C. A., per Lindlby, L.J., at p. 668. It is 
very doubtful whether the master in lunacy has jurisdiction to mer payment 
of costs to an unsuccessful petitioner. Such an order would exceed the powers 
of a judge of the High Court, and could, it is suggested, only be made by 
the judge in lunacy under the Lunacy Act, 1890 (63 I; 64 Yict. o. 6), s. 109. 

(*) Re OaihoBtrit [18^] 1 Ch. 649, 0, A., per lilNDLEY, L.J„ at p, 668, where 
the learned judge enumerated a fifth point to be considered. But such fifth 
point was euboMuently disapproved by Lord Hai. 8BURT in Re Catheart, [18931 

rCh.466,O.A.,atp.472. 

(I) Re Omrihewri^ Q8931 1 Oh. 466, 0. A., Lord BUlsburt, at pp. 471, 472 ; 
lee ill * m MepkClmuOie (1689), 6T. L. E. 227. 0, A. 



Part IX,— Judicial Powers over Estatr. 


461 


apply to proceedings in lunacy, and parties are to be encouraged to 
interfere and bring the facts before the court. This object would 
be impeded if agreements relative to the costs of proceedings or the 
ultimate division of the property were void (a). 

951. Solicitors acting in lunacy proceedings are entitled to charge 
and be allowed the fees they would be entitled to charge and be 
allowed for work and labour of a similar character transacted 
in the Chancery Division (b). But charges and expenses will not 
be allowed, except to committees of the estate or person, unless in 
special circumstances the judge or master in any case directs them 
to be allowed (c). 

Sect. 15. — Miscellaneous. 

962. Every office copy of the whole of an order or report con- 
firmed by fiat purporting to be signed by a master and sealed or 
stamped with a seal of the master’s office, and every office copy of 
a certificate in lunacy is at all times, and on behalf of all persons, 
and whether for the purposes of the Lunacy Act, 1890 (d), or other- 
wise, admissible as evidence of the order, report, or certificate of 
which it purports to be a copy without any further proof (e). 

963. Where an order relates to the payment, transfer, carrying 
over, or other disposal of any cash, stocks, funds, annuities, 
securities, or other effects standing to a lunacy credit, or to or in 
which a lunatic is entitled or beneficially interested, the Paymaster- 
General and the Bank of England and all other persons must act 
upon an office copy of the order (/),and all transfers and payments 


Sbct. 14, 
Costs. 


Scale of co8t« 
applicable. 


Office copies ; 
admissibility. 


Paymaater- 
General and 
Bank of 
England to 
act on office 
copy order. 


(а) Persse v. PersBe (1840), 7 01. & Fin. 279, 316, H. L. ; sea Re E. 8. (a 

Supposed Lunatic) (1876), 4 Ch. D. 301, 0. A., where co&i,& were refused to an 
unsuccessful petitioner ; Re C. {an Alleged Lunafic) (1874), 10 Ch. App. 76, where 
they were granted to such petitioner; and Re Windham {an Alleged Lunatic) 
(1862), 4 De G. F. & J. 63, 0. A., where the question was much discussed. 

(б) llules in Lunacy, 1892, r. 112. As a matter of fact this rule is to some 
extent i^ored on the principle that the taxing master is not thereby deprived 
of his discretion under K. 8. 0., Ord. 65, r. 27 (29), with reference to items 
specified in Appendix N {Re Ermen^ Tatham v. Ermen, [1903] 2 Ch. 156). As 
to solicitors’ remuneralion, see, generally, titb Soltcitoks. 

(c) Buies in Lunacy, 1892, r. 114. The form of direction to tax in the case of 
(jtMXSt-committees is not ** solicitor and client” costs, but ** reasonable and 
proper ” coste, and in the case of committees “ reasonable and proper costs, 
charges and expenses of and incident to the order.” Costs antecedent to the 
applmation are not allowed unless expressly provided for in the order. As to 
oases in which the committee or guos/ -committee may be allowed a salary, see 
p. 432, ante. 

(d) 53 & 64 Viet. c. 5. 

(e) Lunacy Act, 1890 (53 & 64 Viet. c. 6), a. 144. Orders in lunacy are not con- 
clusive evidence of anything except their own existence ; but, being made by a 
competent tribunal in a matter within its jurisdiction, they cannot be rejected 
as inadmissible, or as no evidence of the truth of those facts recited in them 
which are essential to their validity. They are admissible as prithd facie 
evidence, and if uncontradicted they ought to be regarded as sufficient evidence 
of those facts, not only in this country, but in all His Majesty’s dominions 
{Hanm v. B., [1901] A. 0. 601, P. 0., per Lord Likdley, at p. 61 1). As to the 
general effect of findings of other jurisdictions, see p. 410, ante, bee also title 
llvxDSiroB, Vol. XIIL, pp. 630, 662. 

(/) Lunacy Act, 1890 (63 4t 64 Viet. o. 6), s. 146. 
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Lunatics and JPeksons of t^NSOUND MinO. 

made in pursuance of the Lunacy Act, 1890(/7), under a master’s 
order or certificate, will be valid and binding on all parties (A). 

964. The Lunacy Act, 1890 and every order purporting to be 
made under it, is a full indemnity and discharge to the Bank 
of England and every other company and society and their respec- 
tive officers and servants, and all other persons respectively for ail 
acts and things done or permitted to be done pursuant thereto, or 
pursuant to the rules made thereunder, so far as relates to any 
property in which a lunatic is interested either in liis own right 
or as trustee or mortgagee ; and it is not necessary to inquire into 
the propriety of any such order relating to any such property or 
the jurisdiction to make the same (i). 


Part X. — Actions by and against 
Lunatics. 

Sect. 1. — Parties. 

956. A lunatic so found by inquisition sues as plaintiff and 
defends by his committee (A), both the lunatic and the committee 
of the estate being made parties to the action (Z). An action 
commenced by a lunatic without his committee will be stayed until 
the committee has been added (Z), and that though the finding of 
insanity was only a partial one(Z). 

Before bringing or defending an action the committee must 
obtain the sanction of the master in lunacy (m) ; but provision 


(g) 53 & 5^ c. 5. 

Ut) JhiU.f 8, HU. 

(i) Ihid.f 8. 333. Though an order for payment may not be mandatory but 
permisaive in furin, it will nevertheless entitle the bank or other person acting 
thereunder to the pixitection afforded by the above provision {ite Spurlhiy, 
ri909] 1 Ch. 199, 0. A.). Where a question is unsuccessfully ndsea by the 
Bank of England as to the validity of an order directing it to pay or 
transfer stoolu or funds, it will not as a rule be treated as a hostile litigant, 
but rather as amicttt curio*, against whom no order as to oosts should be made ; 
see lie Shoriridge (a Ferson of Unsound Mind), [1895] 1 278, 0. A. ; but 

eee Its Spurting, snnra. 

(/b) R. S. C., Ord. 16, r. 17. As to proceedings in matrimonial causes, see 
title Husband and Wife, Vol. XVI., p. 504. 

(Z) iZe Tounishtnd^s {Lord) SeWtmtni, Townshend (Lord) t. JRobins, [1908] 
Ch. 201 ; Fuller v. Lance (1663), 1 Gas. in Ch. 18 ; Famham v. Milward db 
[1895] 2 Ch. 730, 735. ^e committed and lunatic are described in the title 
of the action as ** A. B., committee of the estate of C. D., a person of unsound 
mind, so found by inquisition, and the said 0. D« by the emd A. B., his com- 
mittee, ** plaintiffs or defendants (as the case may be) (1 JDaniell’s Chancery 
Practice, 7th ed., 134, 137 ; Ohitty*B Ptactioe, 1141). As to partial finding in 
lunacy, see pp. 420, 422, ante. 

(m) Re HtnchcHfe (1895), 73 L. T. 622, 0. A. ; i2s NoHeif, m Lunatic (1839), 3 
Jur.7 19 ; and see p. 432, ante. 
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oat of a lunatic’s estate for the costs of litigation will not be 
made until such costs have been incurred {u). If a lunatic 
plaintiff be made a bankrupt, and the cause of action vests in 
his trustee in bankruptcy, the committee cannot continue the 
action (o). 

Where a plaintiff becomes a lunatic so found by inquisition 
after action brought, the next friend should give notice to tlie com- 
mittee (p), who must be joined as co-plaintiff, and obtain leave 
to continue the proceedings (q). 

A lunatic not so found by inquisition, whether a qiuui-commitiee 
has or has not been appointed in lunacy, sues by his next 
friend (r), and defends by his guardian ad litevi («). The quasi- 
committee, when there is one, will act as next friend or guardian, 
as the case may be, having first obtained the sanction of the 
master in lunacy (/). If the plaintiff be in fact sane, he may 
apply to have the action dismissed and the next friend ordered 
to pay the costs of it (w) ; and in this connection an inquiry 
may be directed as to whether the plaintiff is of unsound mind 
and whether the action is for his benefit (r). When it is shown 
that an action is not for the plaintiff’s benefit the court will 
stay it (a). 

966. A foreign curator or tuteur duly appointed by a foreign 
court can sue in his own name and that of his lunatic for the 


fw) Re Maneon (1852), 21 L. J. (cn.) 249, 0. A. 

(o) Famham v. Milward iSk Co,y [1895] 2 Oh. 730; and see Re Faruham (a 
Lunatic), [1895] 2 Ch. 799, 0. A. ; Le Famham (a Lunatic) (No. 2), [1890] 1 
Ch. 836, 0. A, 

(p) Hartleys, (1843), 13 Sim. 596; Re Armstrong {Oeorge) cfe 8on$, 

[1896] 1 Ch. 536. 

(q) Re Qreen'e Estate, Oreen v. Pratt (1879), 48 L. J. {cn.) 681. 

(r) R. S. 0., Oixi. 16, r. 17 ; Didisheim v. Lmdmi and Westminster Rank, 
[190(^ 2 Oh. 15, 43, 44, 0. A. The plaintiff should b© described on the writ as 
** A. B., a person of unsound mind, not so found by inquisition, by C. D., his 
next friend” (see Chitty’s Forms, 570), and the next friend si^ns a written 
authority to be filed at the Central Office, or the district registry if the action 
is proceeding therein (E. S. 0., Ord. 16, r. 20). This written authority, however, 
is not required where the title of the action clearly shows that the next friend 
is a duly appointed ^aost-committee. As to persons appointed as next friend 
and their removal, see titles Aotion, VoI. I., p. 22 ; Countv Courts, 
Vol. VIII., pp. 475, 479; Infants and Children, Vol. XVIL, pp. 140 H seq. ; 
and see Yearly Pyactice of the Supreme Court, 1912, pp. 171 et seq. A next 
friend will not be ordered to give security for costs on the ground of his 
insolvency {Cruieks^rdc v. Knowles (1897), unreported, per Wills, J.), though 
he might on the g^round thrt he was residing abroad {Didiskeim v. London 
and Westminster Bank, sfpra, at p. 44). 

(a) E. a 0., Ord. 16, r. 17. As to appearance by guardian, see p. 465, 
post, 

«) Be Einchdm (1895), 73 L, T. 522, 0. A.; Kotley (1839), 3 Jur, 
719. 

(u) Palmer r. Waledg (1868), 3 Ch. App. 732 ; Diditheim T. London and IVtiL 
miniter Bank, euvra. . „ 

(») Howtll T. £«u;i,(l891), 65 L. T. 672 j Pomery r. Pomery, [19091 W. N. 158. 

(w) Mluham r. London and Waimintler Bank, supra; New York Security 
and Trust Uo. y. Kryser, [1901] 1 Ch. 666. 670; Beall v. Smith (I«73),9 Ch. 
App. 85; Porter v. PorUr (1888), 37 Ch. D. 420, C. A. } iVaierhuuu T. Wvrsno^ 
(1888), 69 L. T. 14(1, 
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recovery of the latter’s property (a;). But the court has a discretion 
as to directing the property to be handed over to the curator or 
tuteur, though an order will generally be niade(a). A Scottish 
curator can sue and give discharges for his lunatic’s personal 
estate in England (d) ; but when an English committee has been 
appointed, the curator has no locus standi as against him in 
England (c). When a writ is issued against a lunatic so found, his 
committee should be added as a defendant (d). But where the 
lunatic is not so found, the writ should be issued as though he 
were of sound mind, and without any reference thereon to his 
incapacity. 

957. Where a solicitor's authority has, although without his 
knowledge, been revoked by his client’s supervening insanity, 
the solicitor will be personally liable to pay the plaintiff’s 
costs, if he enters an appearance for his client and defends an 
action, as having warranted an authority which he did not 
possess (c). 


Sect. 2. — Service on Lunatic Defendant, 

958. Where a lunatic or person of unsound mind not so found 
by inquisition is a defendant, service on the committee or the 
person with whom the person of unsound mind resides or under 
whose care he is will, unless the court or judge otherwise orders, be 
deemed good service on such defendant (f). 

Sect. 8. — Appearance and Default of Appearance. 

959. When an appearance is entered by a committee or quasi- 
committee for his lunatic, the appearance pracipe should show the 


(as) Didisheim v. London and Westminster Sank, [1900] 2 Ch. 15, 43, 

C. A. ; Thiery v. Chalmers^ Outhrie Co., [1900] 1 Oh, 80. 

(а) Be Knight (a Lunatic), [1898] 1 Oh. 257, 0. A. ; New York Security and 
Truet Co, v. Keyt^er, [1901] 1 Oh. 606 ; BeHUl, [1900] 1 L E. 849; Re Barlow*s 
Win (1887), 86 Oh. D. 287, 0. A. 

(б) Scott V. Bentiey (1885), 1 Jur. (n. s.) 394. 

(c) Be R, 8, A,, [1901] 2 K. B. 32, 0. A. ; Be Aytoun, Ex parte Robertson 
Dunham (1901), 36 X. J. 407. 

{d) VoT title of action, see note (f), p. 462, ante, 

{e) Yonge v. Toynbee, [1910] 1 it. B. 215, 0. A. See also as to the 
solicitor’s liability for coste of a futile action. Be Dunn, Simmons v. Liberal 
Opinion, Ltd., [1911] 1 K. B. 966, 0. A.; and oompare title Infants and 
Ohildken, Yol. XVlL, p. 139, note (t). As to solicitor’s retainer, see title 
SoLiorroKS. 

(/) B. 8. 0., Ord. 9, r. 5. The object is that service shall be effected upon 
some person qualihed to act for the lunatic or most likely to know to whom the 
fact of the service ought to be communicated {Fore Street Warehouse Co. v. 
Durrani, supra, per Qrovs, J., at p. 473; and see Camps v. Marshall (1873), 
8 Oh. App. 462 ; Blyth ▼. Green, [1876] W. N. 214). In the case of a lunatic 
not BO found, service on the keeper or medical ofiSow of the asylum where he 
was detained has been allowed {Thom ▼. [1879] W. 81; Baine 

▼. Wilson (1873), 43 L. J. (oB.) 469), and the keeper of an a^lum who refuses 
to aUow service is liable to attachment {DenUon y. Harden^, W. N. 17) ; 

service on the defendant’s business mBnagiet is insufflioient (Fore Street Ware- 
\ Oo, T Durrani, 
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comiBittee’s or ^n^^^i-committee’s representative capacity, and state 
the date of the order in lunacy appointing him. It will not then 
be necessary to apply for the appointment of a guardian ad litem. 
When no proceedings in lunacy have been taken, the appearance 
should be entered as though the lunatic were of sound mind, and 
a guardian ad litem then applied for (0. On default of appearance 
by a lunatic not so found by inquisition the plaintijff must, before 
taking any further step in the action, apply to the court for the 
appointment of a guardian ad litem (h). 

Sect. 4. — Subsequent Proceedings, 

960. Any consent as to the mode of taking evidence or as to 
any other procedure, if given with the consent of the court or 
a judge by the next friend, guardian, or committee of a person under 
disability, has the same force and effect as if such party were 
under no disability. But a committee’s consent is invalid as 
between himself and the lunatic unless given with the consent of 
the judge in lunacy (i). 

961. The non-denial by a lunatic, whether so found or not, of 
allegations of fact in any pleading does not amount as against him 
to an admission thereof (A;). 

No special case to which a person of unsound mind not so 
found is a party can be set down for argument without the leave of 
a court or a judge (Z). 


{g) Cuibush v. Guibush (1893), 37 Sol. Jo. 685. The appointment of Biich 
guaraian is obtained in the King’s Bench Division by an ex parte application to 
a master supported by an affidavit, and in the Ohancery Division by a petition 
of course lodged with the senior registrar. A guardian ad litem may be 
appointed at the instance of a co-defendant (Be Dawson^ JohnaUm v. Hill (1889), 
41 Oh. D. 415). A married woman is not eligible for the post (Re Somerset 
(Duke), Thynne v. St, Maur (1887), 34 Oh. D. 465). When the official solicitor 
(as to whom see title Ooubts, Yol. IX., p. 71) is appointed guardian ad litem 
he has no greater rights, and is in no better position, than any other solicitor 
appearing for a defendant, except that probably he will be allowed oosts pro- 
perly incun’ed in the conduct of the defence (OUl v. Qilly [1909] P. 157; and 
compare Eady v. EUdon, [1901] 2 K. B. 460, 0. A., and Goatly v. Jonesy [1907] 
W. N. 161). If a lunatic recovers his sanity he can appW to discharge the 
order ^pointing a guardian ad litem (Dunn v. B, (1900), 44 SoL Jo. 731). 

(A) K S. C., Ord. 13, r. 1. The application is made after the time limited 
for entering an appearance has expired, and notice of the application must be 
served six clear days before the hearing upon, or left at the dwelling-house of, 
the person with whom or under whose care the defendant was at the time of the 
service of the writ (ibid ), 

(t) B. 8. 0., Ord. 16, r. 21. Notwithstanding this rule it has been held 
that a guardian ad litem can consent to any matter relating to the conduct of a 
cause without any order (Fryer v. WUeman (1876), 24 W. E. 205 ; Figgott v. 
Tooqoody [1904] W N. 130 ; KnatchbuU v. Fowle (1876), 1 Oh. D. 604). By the 
Judicature Act, 1899 (62 & 63 Viet. c. 6), s. 1, the sanction of the court or a 
judge must be obtained before a consent to a final appeal being heard by two 
Lome Justices instead of tluee is ^ven on behalf of a pei*8on of unsound mind. 
As between a committee and his uinatio, the consent will not be valid unless 
pteviously sanctioned by the Lord Chancellor or Lords J ustices. 

(k) E. o. 0., Old. 19, r. 13. As to pleading, generally, see title Plkadiko. 

(f) E. 8. 0«, Ord. 34, r. 4. On an application for such leave, evidence 
must be filed that the statements contained in the special case, so far as the 
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The committee, next friend, or guardian ad litem of a lunatie 
cannot be compelled to answer interrogatories (m) or to make dis- 
covery of documents (n). 

If judgment is obtained against a Innatic defendant a stay of 
execution may be granted (o) to enable an application to be made 
by the committee or ^//(7si-committee to the Court in Lunacy for leave 
to pay the amount of the judgment debt out of the lunatic s 
estate (p)* 

An injunction may be granted against a lunatic ((jf). Money 
or damages recovered by or on behalf of a person of unsound mind 
not so found in the King’s Bench Division must, unless the court 
or a judge otherwise directs, be paid to the Public Trustee to be 
applied by him for the maintenance and benefit of the plaintiff(r). 


Part XI. — Administration with regard to 

the Reception and Care of Lunatics. 

Sect. 1 . — The Commieeionera in Lunacy^ 

962. Tlie Commissioners in Lunacy discharge, amongst other, 
duties hereinafter more particularly referred to, the following func- 
tions : — They visit asylums (a) and licensed bouses (6), make rules 
as to the management thereof (c), see patients and investigate and 
deal with patients (d), grant licences for private asylums within 
their jurisdiction (r), and report to the Lord Chancellor and also 
to Parliament (/). 

same affect the interest of the lunatic, are true (K. S. C., Ord. 34, r. 4), and on 
entering the case for argument a copy of the judge’s order giving leave must 
be produced (iOid., r. 6), 

(m) Ingram v. Little (1883), 11 Q. B. D. 261. See title Discoveut, Inspec- 
tion, AND Interrooatokies, Vol. XI., pp. 48, 49. 

(n) Curtis v. Alandyt [1892] 2 Q. B. 178; Dyke v. Stephens (1886), 30 Ch. D. 
189, where Iliyghtson v. Hall (1879), 10 Ch. D. 236, was not followed* 

(o) Hurt V. JUatkburn (1887), 3 T. L. E. 356, C. A. For rights of creditors 
as against a lunatic’s property, when such property oomes under the protec- 
tion of the Com*t in Lunacy, see p. 440, ante. 

(p) Ames V. Parkinson (1847), 2 Ph. 388. 

(7) J. V. S.. [1894] 3 Ch. 72. 

(r) E. S. 0., Ord. 22, r. 16. These provisions apply to damages awarded 
under the Fatal Accidents Act, 1846 (9 ft 10 Viet. 0. 93) (E. S. 0., Ord. 22, 
r. 16). As to the Public Ti’ustee generally, see title Tbusts Ain) Teustees. 

(а) Lunacy Act, 1890 (63 ft 64 Yict a 6), a. 187. 

(б) Uml, 8. 191. 

(f) /5/d,, B. 226. 

Id) 194. Seep. 471, post. 

(e) Lunacy Act, 1890 (53 ft 54 Yict. 0. 6), s. 208. The Commissioners* 
immediate jurisdiction extends to the cities of London and Westminster, the 
counties of London and Middlesex, and the following parishes and places — ^that 
is to say, Barnes, £ew Oreen, Mortlake, Merten, Mitcnam, and Wimbledon in 
the county of Surrey ; Southend in the county of Kent ; and East Ham, Leyton, 
lA'ytonstone. liow I.eyton, Plaistow, We^t Ham, and Walthamstow in the county 
of ; and also every place within the distance of seven miles from any 

part of the cities of fiondon of Westminster or of the borough of Southwark 
(ML, Sched. III.). ® 

(/) a. 162. 
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CommiBsioners in receipt of a salary, voted by Parliament, must 
be either medical practitioners or barristers of not less than five 
years* standing (/jf). Their appointment, the appointment of their 
secretary and clerks, their meetings and procedure, and their 
reports to the Lord Chancellor and to Parliament are dealt with in 
the Lunacy Act, 1890 (/^). 

Sect. 2. — The Vmtors in Lunacy. 

963. Visitors in lunacy, commonly referred to as “Chancery 
visitors,’* discharge, amongst other functions, the duty of visiting 
lunatics so found by inquisition (i), and also persons not so found, 
but with reference to whom proceedings have been taken in 
lunacy (A;). They act in concert with and under the direction of 
the masters in lunacy, who are ex officio members of their board (1). 
Not infrequently where, on a lunacy application, conflicting medical 
evidence is filed, the visitors are instructed to visit and report on 
the condition of the patient ; and they also consider the suitability 
of the scheme for maintenance sanctioned by the master, and call 
for statements of account from the committee of the person (m). 
Visitors, other than a master in lunacy, must be medical practitioners 
or barristers of not less than five years* standing (i). 

964. For every asylum there must be a visiting committee of 
not less than seven members appointed annually by the local 
authority (n) at their quarterly meeting in November (o). Such 
visiting committee hold office until the first meeting of their 
successors (p) ; or if default is made in electing a new committee^ 


(« 7 ) Lunacy Act, 1890 (53 & 64 Viet c. 6), s. 160. See title Bakristers, 
Vol. 11. , p. 382. 

(h) Lunacy Act, 1890 (63 & 64 Viet. c. 6), bb. 150 — 162. There are five 
honorary Commissioners, and three medical and three legal Commissiouers. 
Their office is situate at 66, Victoria Street, 8.W. 

i O Ibid,, B. 163. 

A:) Rules in Lunacy, 1893, r. 6. 

1) Lunacy Act, 1890 (53 & 54 Viet. c. 5), 8. 167. 

m) Rules in Lunacy, 1892, r. 107. The appointment of Chancery visitors, 
their powers and their duties, are dealt with in the Lunacy Act, 1890 (53 & 54 
Viet. c. 6), 88. 163 — 168, 183 — 186, and in the Rules in Lunacy, 1892, rr. 100 — 
109. There are one legal and two medical visitors. 

(n) Lunacy Act, 1890 (63 & 54 Viet c. 5), s. 169 (1). For the definition of n 
local authority, see ibid,, s. 240, and note (4), p. 479, poet, 

(o) Lunacy Act, 1890 (63 & 64 Viet, c, 6), s. 170. The date for the election 
of the memMTS of a visiting committee is not affected by the County Councils 
(Elections) Act, 1891 (64 & 66 Viet c. 68) (65 J. P. 796). In the case of a 
district asylum the number of members of we committee is fixed by the agree- 
ment under which the asylum is provided (Lunacy Act, 1890 (53 & 54 Viet, 
c. 6), 8. 169 (2) ). Where there is more than one asylum the local authority 
inav appoint one committee, and the latter may appoint a sub-committee for 
each separate asylum [ibid., s. 169 (3) ). And where a county borough or a 
borough not being a counl^ borough has contributed to the cost of any county 
asylum, such borough will be entitled to appoint members on the visiting 
committee [ibid., s. 169(4), (6)). Boroughs the councils of which are loc£d 
authorities under the Lunacy Act, 1890 (63 & 64 Viet o. 6) (see ibid., Sched. 
IV.), must during the continuance of a contract for the receirtion of their pauper 
lunatics into a county asvlum ajppoint a committee to visit such lunatics in the 
county asylum [ibid., a. 169 (6) ). 

(p) Ibid., s. 172 (1). UiitiJ the first meeting of their successor the old 
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the committee last elected continue in office as if they had been 
duly re-elected (a). 

A visiting committee must before June in every year examine 
the accounts of the treasurer and clerk of the asylum and report 
the same to the next meeting of the local authority (i!)). 

Every visiting committee must appoint a clerk (who may also be 
the clerk to the asylum) at such salary as they think fit, who con- 
tinues in office, unless sooner discharged, so long as the members 
of the committee continue in office (c*). The visiting committee 
may sue and be sued in the name of their clerk ; and an action by 
or against them does not abate by reason of the death or removal of 
the clerk, but the clerk for the time being is always deemed the 
plaintiff or defendant in the action (d). 

965. The justices of every county and quarter sessions not 
within the immediate jurisdiction of the Commissioners {e) 
must (/) annually appoint (g) three or more justices and also one 
medical practitioner or more (h) to act as visitors of licensed houses 
within the county or borough and otherwise for the purposes of the 
Lunacy Act, 1890 (t). Meetings of visitors are in their discretion. 


committee can enter into contracts which will bind such successors. On the death 
or resignation of ayisitor, vacancies may be filled up by the authority which made 
the original appointment, and continuing memoers may act notwithstanding 
any vacancy (ljunacy Act, 1890 (63 & 64 Viet. c. 6), s. 171). 

(а) I hiiLt B. 1 72 (2^ A member of a visiting committee must not be interested 
in any contract entered into or work done for the committee, and must not 
derive any profit from the funds of the asylum ; but this provision does not 
disable a member from holding shares in a company which has entered into a 
contract with the visiting committee, though it will disable him from voting in 
respect of such contract («6td., s. 174). The meeting of a visiting oommiUee, 
the appointment of their chairman, and other incidental matters are governed 
by the Local Government Act, 1888 {51 & 62 Viet. o. 41), s. 82, if the committee 
are appointed by a county council, otnerwise their procedure is regulated by the 
Lunacy Act, 1890 (63 & 64 Viet. c. 6), s. 176. 

f6) itW., 8. 173. 

(c) Ibid.t 8. 176 (1), which, in effect, requiree the reappointment of the clerk 
every year. 

{d) Ih%d.t 8. 176^2); and 8Mi6»cf., 8. 326, and p. 469, poet. An action may 
be mainttiined against a visiting committee in the name of thoir clerk in 
respect of a contract properly entered into by a former committee U\endall v. 
King (1866), 17 0. £. 483 ; and see also Dovmish v. Brown (1866), 26 L. J. (cn.) 23). 

fe) As to the immediate j[urisdiction of the Commissioners, see p. 466, ante* 

(/) They must be appoint^ whether there is a licensed house within the 
county or borough or not, since there are other duties for them to perform; 

under the Lunacy Act, 1890 (63 & 64 Viet. c. 6), s. 199 (2), on the request 
in writing of the Commissioners, to visit single patients detained in unlicensed 
houses. 

{jg) These appointments will be made by justices of a county at their 
Michaelmas quarter scions and by justices of a borough at special sessions in 
October. Other appointments may be made at quarter sessions or at special 
sessions held at the same time as any quarter sessions (ibid., s. 177 (7) ). An 
appointment of a visitor by borough justices requiree the written approval of 
the recorder of the borough (t6^., s. 180). 

(б) Aa to remuneration, see note (n), p. 469, post. 

{%) Lunacy Act, 1890 (53 A 64 Viet. c. 5), s. 177 (1). Interest in a licensed 
house will disqualify for the post of visitor s. 177 fS), (4) ). The derk to 
the justices of a quarter sessions borough must notify to the clerk of the peace 
of the borough the names, addresses, and qualifications of the visitors ($64d., 
a. 177 (9) ), and these must within fourteen days of appointment be advertised 
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ftnd appointments therefor are kept secret, so that managers or 
persons interested in the house to be visited may have no notice of 
the intended visit beforehand (A;). 

The clerk of the peace or some other person to be appointed (1) 
by the justices for the county or borough will act as clerk to the 
visitors (m) at a salary to be fixed by the justices (/i). Such clerk 
may employ at his own cost an assistant approved by a visitor who 
is also a justice (o), but neither the visitor, clerk, nor assistant 
clerk may be interested in any licensed house, nor may they 
have been so interested within one year prior to appointment (p). 

Sect. 8. — Visitation, 

Sub-Sect. 1 . — Chancery Visitora. 

966. Chancery visitors visit lunatics so found by inquisition 
at such times and in such manner, and make such inquiries as to 
their treatment and health, as the Rules in Lunacy or as any special 
order of the judge in lunacy (q) in any particular case may from 
time to time direct. But every lunatic must be personally seen by 
one visitor at least twice a year, and the interval between successive 
visits must in no case exceed eight months. Where a lunatic is 
residing in a private house he must, during the two years next fol- 
lowing inquisition, be visited at least four times in every year (?*). 

967. Chancery visitors must upon the request of the master 
visit and report as to any person with reference to whom or to 
whose estate any application is pending before or an order has been 
made by the master (s). They must also visit such persons alleged 
to be lunatics and must make such inquiries and reports as the 
judge directs (t). 

in a local paper and within three days of appointment be sent to the Com- 
missioners by the clerk of the peace (Lunacy Act, 1890 (63 & 64 Viet. c. 6), 
8. 177 (10) ). Default in publishing and sending this list renders the clerk liable 
to a penalty of £2 {ibid,, s. 177 (11) ). 

IAj) Ibid., B. 181. 

(/) The appointment of a clerk by the borough justices requires the written 
consent of &e recorder of the borough {ibid., s. 180), and he must be reappointed 
annually (see 66 J. P. 589). 

(m) Lunacy Act, 1890 (63 & 64 Viet. c. 6), s. 178 (1). The name, address, 
occupation, and profession of the appointee must within fourteen days of 
appointment be advertised in a local paper and within three days of appoint- 
ment be sent to the Commissioners by the clerk of the peace {ibid,, s. 178 (3) ). 
Default in publishing and sending this information lenders the clerk liable to a 
penalty of £2 {ihid,, s. 178 (4)). 

(n) Ibid,, 8. 178 (6). The salary of the clerk is fixed by the borough justices 
under ibid,, s. 178 (6), and paid out of the borough funds under ibul., s. 226. 
The remuneration of the m^ical practitioner is also fixed by the justices under 
iM., 8. 177 (12), and paid out of the borough funds under i6id., s. 226. The 
remuneration may take the shape of a salary ; but the Act contemplates^ that 
the remimeitition should be for services rendered, so that where there is no 
licensed house in a particular borough the clerk and medical practitioner will 
only be entitled to remuneration ^en called upon to discharge any duties 
under ^e Act (see 64 J. P. 623). 

I o) Lunacy Act, 1890 (53 & 64 Viet. o. 6), s. 179. 
p) Ibid., 8. 177 (3), (4k As to licensed houses, see p. 474, post 
9) As to the jud^ in lunacy, see p. 412, ante, 
r) Lunacy Act, 1890 (63 & 64 Viet. c. 6), s. 183. 

§) Buies m Lunacy, 1898, r. 6. 

I i) Lunacy Act, 1890 (63 ft 64 Tiot 0. 6), e. 184 (I). 
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968. At the end of every six montlis Chancery visitors must 
report to the Lord Chancellor on the number of visits made, of 
patients seen and of miles travelled, and make a return of their 
travelling expenses, and a copy of every such report and i*eturn is 
laid before Parliament (u). 

They must report to the Lord Chancellor on the state of mind, 
bodily health, and general condition and care and treatment of 
every person visited, and also any instance on which on proceeding 
to visit they have been unable to discover the lunatic's residence 
or for any other reason have been prevented from actually seeing 
him (i). Tliese reports are to be filed in the ofiSce of the Chancery 
visitors (a). 

Sub-Sectt. 2. — AsyhirM. 

969. Two or more Commissioners, of whom one must be a 
doctor and one a barrister, must once at least in every year visit 
every asylum, and one or more of the Commissioners may at any 
time visit any asylum and make the inquiries specified in the Lunacy 
Act, 1890 (f>), 8. 187, as to the proper construction and manage- 
ment of the asylum and the treatment, food, and condition of the 
patients therein, and as to such other matters as the visiting 
Commissioners think fit (c). 

970. As regards visiting committees appointed by local autho- 
rities (d), at least two members of the committee must together 
once at least in every two months inspect every part of the 
asylum and see every patient therein, so as to give everyone an 
opportunity of complaint (c), and examine the certificates and books 
and enter any remarks they think proper in the visitors' book and 
sign the same (/). In the case of lunatics received in a county 
asylum under contract from a borough (r;), the lunatics received under 
contract must be visited at least once in six months by at least two 
members of the visiting committee of the borough appointed ad hoc^ 


(w) Lunacy Act, 1890 (53 & 54 Vict. c. 5), s. 184. Where a petition for an 
inquiry into the sUte of mind of an alleged lunatic was present^ and disputes 
ai'ose as to the terms under which access of medical witnesses should be 
allowed, the court made an order that two of the visitoi’s should see the 

alleged lunatic and report to the court (Re , an Alleged Lunatic (1881), IS 

Ch. D. 20. C. A.). 

Lunacy Act, 1890 (53 A 54 Vict. c. 5), s. 185, 

(a) As to the inspection and destruction of these reports, see ihid,^ s. 18G 
and pp. 427. 428, ante, 

I h) 53 & 54 Vict. c. 6. 
cj rbid,^ 8. 187. 
d) See p. 467, ante, 

tf) The Commissioners state with reference to the opportunity of complaint 
that it ** is a means of appeal to which the legislature has evidently attached 
much importance and which we know conduces greatly to tranquillity and con- 
tentment*' (Commissioners' 59th Beport, p. 329), and the matter ** is one of 
much importance to the well-being and contentment of the patients *' (ibuL^ 
p. 341). In the yearly reports there are usually one or two references to 
oomplainta made by patients that the visiting committee have not complied 
with the above provision, and in each case the Commissioners drew the atten- 
tion of the visiting committee to these complaints ; as an instance, see the 
Oommissioners* 56tn Beport, p. 365. 

{/) Lunacy Act, 1890 (53 A 64 Vict. e. 5), a. 186. 

(g) 8ee p. 4SG, post 
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and the reealt ol the visit must be reported to the council of the 
borough {h). Provision is also made for an annual report by the 
visiting committee of every asylum to the local authority as to the 
state and condition of the asylum (i). 

8uB«Ssor. 3. — HoBpitcdB and Licensed Houses^ and Single Patients, 

971. Every hospital and licensed house may at any time by day 
or night be visited by any one or more of the Commissioners (k). 
Licensed houses not within their immediate jurisdiction {!) must be 
visited twice a year by two (m) Commissioners («), and licensed 
houses within their immediate jurisdiction (1) must be visited four 
times a year by two or more (r/i) Commissioners (o), and in addition 
twice a year by one or more of the Commissioners (p). All visits 
must be made without previous notice (q). 

972. As regards visitors appointed by justices, every licensed 
house within their jurisdiction may at any time by day or night be 
visited by one or more of the visitors, and must be visited four 
times a year by two visitors (one being a medical practitioner), and 
in addition twice a year by one or more of the visitors (r). 

973. The visiting Commissioners and visitors must, at every 
visit to a hospital and licensed house, inspect every part of the 
buildings, see every patient, peruse orders and certificates and 
observations in the visitors* book, and make entries therein ; and 
also inquire as to the occupations, classifications, conditions, and 
diet of the patients, and of any other matter which in their view 
requires investigation (s). 

Every Commissioner visiting a house licensed by justices must 
carefully consider the state of mind of any patient as to the pro- 
priety of whose detention there is a doubt or as to whose sanity 


(h) Lunacy Act, 1S90 (53 & 54 Viot, c. 5), s. 189 (1). 

(t) Jbid., 8. 190, 

(A;) 75tc?., g. 191 (1), 

g As to the immediate jurisdiction of the Commissioners, see p. 466, ante, 

\) One of the Commissioners must be a doctor and one a banister ; compare 
Lunacy Act, 1890 (53 & 54 Viet. c. 6), s. 191 (2) (a), (3), (i). 

(n) ibid., 8. 191 (3). 

(o) Ibid,, s. 191 (2) (a). 

\p) Ibid,, s. 191 (2) (b). Under certain conditions the Lonl Chancellor has 
power by writing under his hand to relax the number of visits to be made by 
the Commissioners (ibid., s. 191 (7 ) ). 

(g) Ibtd., 8. 191 (5). On their first visit to a house licensed by justices after 
the gi'ant or renewal of the licence, the Commissioners must examine the 
licence and if the same is in order sign it, or if it is informal enter in the 
visitors’ book in what respect it is informal (ibid., s. 192). 

(r) Ibid., 8. 193. 

(a) / hid., 8. 194. A manager who fails to show to the Comtiiissioners or visitors 
any pait of the hospital or licensed house or conceals any patient or refuses 
to anew er questions is guilty of a misdemeanour (fX»<f., s. 195), For the penalty, 
see p. 528, post. He must also produce to the Commissioners or visitors a list 
of hia patients, the books kept by him pursuant b) the T.unucy Act. 1890 (63 & 
64 Viet. c. 6), or tlie rules iua<le thereunder, orders and certificates, his licence 
(if any), and such fuither information as to anv patient ua may bo reipiired, 
and each Commissioner and visitor must sign the nooks as having been prixluoed 
(ibid,, s. 196). 
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Vlsttation. patient is considered doubtful and the propriety of his detention 
requires further consideration, a note thereof must be made in the 
patients’ book (t). A copy of this note must be sent by the manager 
of the house to the clera of the visitors (u) within two days, and 
the visitors, or two of them (one being a medical practitioner), must 
immediately visit the patient and act as they think fit (x). 
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974. One or more of the Commissioners must annually and 
may at all reasonable times visit every unlicensed house in which 
a single patient is detained as a lunatic and report to the Com- 
missioners as to the patient’s treatment and bodily and mental 
health (a). Visitors appointed for a county or borough must also, 
upon the request in writing of the Commissioners, visit single 
patients and report (i)). 
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Sub-Seot. 4. — ^Pauper Lunatics, 

975. A medical practitioner appointed by the guardians of a 
union, and also the guardians, must be permitted, whenever they 
see fit, between the hours of 8 a.m. and G p.m., to visit and 
examine any pauper lunatic chargeable to the union confined in an 
institution for lunatics, unless the medical officer of the institution 
delivers to the intending visitors a statement signed by him 
certifying that for the reasons mentioned the visit would be 
injurious to the lunatic (c). 

Every pauper lunatic (d) not in an institution for lunatics must 
once in every quarter be visited, if not resident in a workhouse, by 
the medical officer (e) of the union in which the lunatic is resident, 


a liunacy Act, 1890 (63 & 64 Viet. c. 6), s. 197 (1). 

Failure on the part of the mana^r to notify the clerk or on the part of 
the clerk to communicate forthwith with the visitors is a misdemeanour {ibid,, 
B. 197 (3) ). For the penalty, see p. 628 , post, 

(x) Lunacy Act, 1890 (63 & 64 Viet. c. 6), s. 197 (2). 

(a) Ibid,, SB, 198, 199 (1). Befusal to show the Commissioner any part of 
the nouse and grounds is a misdemeanour {ibid., s. 200). For the penalty, 
see p. 628, p<fst. 

{b) Lunacy Act, 1890 (63 & 64 Viot. o. 6), b. 199 (2). Medical journals must 
be produced to and signed by the person visiting pursuant to ibid,, a, 199 
(1), (2) {ibid,, 8. 199 (3) ), and the reports are kept oy the secret^ to the 
Commissioners, and if they think it expedient laid before the Lord C^ncellor 
{ibid,, s. 199 (4) ). 

(c) Ibid,, B. 201 (1). The medical officer must forthwith enter in the medical 
journal the reasons mentioned and sign the entry {ibid,, a, 201 (2) ). 

{d) A pauper lunatic is one who is in receipt of relief, ana although by 
ibul,, a, 18, a person who is visited by the medical officer of the union at the 
expense of the union is for the purposes of that section to be deemed to be in 
receipt of relief, so that if a lunatic is sent to an asylum at the instance of the 
relieving officer he may be sent under that section as a pauper, yet a mere 
order fr^ the relieving officer to the medical officer to visit would not appear 
to make the lunatic a pauper unless he is so otherwise, or entitle the m^cal 
officer to a fee for certifying under ibid,, s. 202 (4). 

(a) Each medical offioer is entitled to 2s, 6d. for each quarterly visit to a 
paupw not in a workhouse and also to 2«. 6d. for each report to the visiting 
committee, which sums must be paid by the same persons and ohaised to the 
same account as the relief of the pauper {ibid,, a. 202 (4) }. Guardians must 
furnish the medical officers with proper forms for the prescribed returns {ibid,, 

m taw row ' 
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find if resident in a workhouse, by the medical officer of the work- 
house (/*). Where the lunatic is lawfully in the custody of a 
relative or friend to whom an allowance is made for the lunatic’s 
maintenance, the medical officer must, within three days after 
each visit, send to the visiting committee a report stating 
whether the lunatic is properly token care of and may properly 
remain out of an asylum {g). 

976. Any one or more of the Commissioners must, on being 
directed by resolution of the Commissioners, visit workhouses in 
which there is, or is alleged to be, any lunatic, and inquire whether 
the provisions of the law have been carried out, and also as to 
dietary, accommodation and treatment, and report to the Com- 
missioners ; and the Commissioners must forward a copy of every 
report to the Local Government Board Qi), 

Sub-Sect. 5. — Special Caaei. 

977. In any case which appears to them to call for immediate 
investigation, the Commissioners may direct any competent 
person (i) to visit and report upon the mental and bodily condition 
of any lunatic or alleged lunatic or as to any other matter into 
which the Commissioners are authorised to inquire (/c). And the 
Lord Chancellor in the case of a lunatic so found, and the Lord 
Chancellor or a Secretary of State in any other case, may direct 
the Commissioners (Z) or any one of them or any other person (m) to 
make a similar visit, inspection, and report (n), 

978. Where without an order and certificates any person is 
detained or treated without payment as a lunatic, or is in any 
charitable, religious, or other establishment, not being an institu- 
tion for lunatics, the Commissioners may require from the person 
in charge periodical medical reports as to the condition of the 
patient and all such other particulars as to him and his property as 
they think fit (o) ; and the Commissioners may visit and report as 
to the patient, and may exercise with reference to the patient all the 
powers, except that of discharge, given to them as to persons con- 
fined in an institution for lunatics or as to single patients (p). 


|/^)^Lunacy Act, 1890 (63 & 64 Viet. c. 6), b. 202 (1). 


Ibid. f B. 202 (3). Ihe above provisions do not remove the liability of the 
mescal officer to give notice as to any pauper lunatic who ought to bo sent to 
an asylum under ML, ss. 14 (1) or 24 (6) {ibid,, s. 202 (6) ). As to the iriedical 
officer’s remuneration, see note («)^, p, 472, ante, 

(h) Lunacy Act, 1890 (63 & 64 Viot. c. 6), s. 203. 

(t) Such person has for the special purtioses of the visit all the powers of a 
Commssioner {ibid,, s. 204 (2)), and may be allowed a reasonable remuneration 
for his services {ibid,, s. 204 (3)). 

{k) Ibid., s. 204(1). 

U) Who are allowed travelling and other expends {ibid,, s. 206 (3) ). 

(m) Who may be allowed a reasonable fee for his sei vices and travelling and 
other expenses {ML, s. 206 (2), (3) ). 

(n) Ibid,, B. 206 (\), 

(o) Ibid,, 8. 206 (1). The reports are to be kept secret, and are to be open 
only to the inspection of the Commissioners and the Loitl Chancellor and 
persons authorised by the latter {ibid,, s. 206 (6) ). 

( p) Ibid., 8. 206 (2). On a report from the Commissioners the Lord ( 'huncellor 
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S«CT, 4. — Licens(*(l JlnuncB and UoniniaU. 

Suti-Sect. 1. — Lirenned ITouses, 

979. A licensed house is a private establishment which is licensed 
for the reception of a definite numl)er of lunatics, with, in some cases, 
restrictions as to the class or sex of the patients (q). No licence 
can now be granted except in renewal of or substitution for some 
existing licence (r), and no licence can be granted for a greater 
number of lunatics than the number authorised by the existing 
licence {$) or for a longer period than thirteen months (t). 

980. The licensing authorities are — 

(1) In places within their immediate jurisdiction (a), the Commis- 
sioners {h). 

(2) In all other places (a), the justices for every county and 
quarter sessions, who are the licensing justices, and will exercise 
their jurisdiction at quarter or special sessions respectively (c). 


moy discharge tho patient or order his removal to an institution for liinaticfl, 
linn the exjionseH of the order and of the patient’s maintenance must be paid 
by the union where he was found until the authority legally liable therefor 
bus l)oon ttscertuined, when the union will be entitled to be recouped by such 
authority (liUiiRcy Act, 1890 f 511 & 51 Viet. c. 5), s. *206 (3)), and the ordinary 
justicoH’ jurisdiction of inaKiug adjudication und maintenance orders (see 
pp, 489 d aeq.f jHOt) will attach (Lunacy Act, 1890 (53 & 64 Viet. c. 5), s. ‘206 (4) ). 

(</) To receive more patients than is authorised by the licence, or to fail to 
comply with the reipilutions as to the sex of the patients, or the class of 
putionts, renders the licensee liable to a fine of £M) for each patient received 
contrary to his licence {ibid., s. 2*20). For the penalty, see p. 528, jmt. 

(r) Lunacy Act, 1890 (53 & 64 Viet. c. 5), s. *207 (6); see p. 475, pod. 

Lunacy Act, 1890 (53 & 54 Viet. c. 6), 8. ‘207 (6), 

t) J bid., ». 2Ul 

u) As to places within the immediate jurisdiction, see note (e), p. 466, ante. 

h) Lunacy Act, 1890 (63 & 64 Viet, c, 6), 8. 208 (1). 

f) / bid., 8. 208 (2). For the above purposes the j usUoes of every borough must 
R8.semble in siwciul eessions at such times as the quarter Bessions for the 

borough are hold {ibid., s. 209). No one who is, or has boon wiUiin one year 

preceding, interested in a licensed house can act in the gnmtine of a licence 
(•/w/., 8. *208 (3) ). In the case of an application to justices for a licence, notice 
of the application should be given to too clerk of the peace of the borough in 
which tfie house is situate. Accompanying the notice should be a plan ox the 
house and buildings drawn according to tho provisions in the Buies in Lunacy, a 
statement of the quiuitity of hind annexed to the house, and a Btutomeiit of the 
nunilier of patients of each sex to be received. Copies of the above must nloo 
Ik> sent by the applicant to the Commissioners. The licence is drawn by the 
clerk of tho |)oaoe. Where a spociHl sessions is held the clerk to the j unices 
summons it, and he must attend the meeting to advise tho justices. Tlie 
sessions need not be held on the same day as the quarter sessions. A copy of 
the plan given to the Commissioners or justices on applying for a licence must 
lie hung in a conspicuous part of the licensed house (Lunacy Act, 1890 (63 
& 64 Vict c. 6), s. «27). To supply wilfully untrue or incorr^ information 
lor the pur|)ose of obtaining a licence is a misdemeanour {ihid,, a. 214). For the 
penalty, see p. 628, pod. Copies of lioences granted by justices must be sent 
to the Commissioners within seven days (Lunacy Act, 1890 (63 4^ 64 Vict. o. 6), 
s. 216). 

The charges to licences are : — 

(1) A 10«. stamp; and (2) lOi. to every non-pauper and 2s. 6d. lor evmy 
pauper patient, but in no case less than £16 under this head, unlees the Itoenoe 
is to less than thirteen months, when the payment may be reduced to not less 
than £6 ; (3) the charge to a licence for transfer to a new house must not he 
less than £l exclusive ef the stamp {ibid., as. 213, 317). Xieences (aecordixig as 
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981. Moneys received for licences granted by justices must 
be paid by the clerk of the peace for the county or borough into 
the county or borough fund(J); and the justices in quarter or 
special sessions may order the reasonable remuneration (c) of the 
visitors and their clerk (/) and all other proper expenses to be 
paid to the clerk of the peace out of the county or borough 
fund [g). 

982. A renewed licence or a new licence can only be granted — 

(1) To the former licensees or any one or more of them or to 
their successors in the business if it appears (Ji) that the house has 
been in all respects well conducted by the licensees (/). 

(2) To the licensees of an existing house in respect of a new 
house when it is shown (//) that it would he for the comfort and 
advantage of the patients that the new house should be suhstituted 
(on the same terms, restrictions and conditions) for the old one (A). 

(8) To joint licensees who desire to carry on business apart, 
provided 

(a) the joint establishment and the proposed new house both 
answer the conditions required for the granting of a new 
licence ; and 


they are granted by the Commissioners or justices) are under the seal of the 
Commissioners or under the hand of at least throe justices (Lunacy Act, 
1S90 (53 & 54 Viet. c. 5), a. 21G), and they are uot to bodolivorod until the fees 
have been paid (t5^i., s. 217 (5)). 

(f/) 8. 224 (1). The dork of the peace must keep proper ucoounU 

(i5i(i., 8. 224 (2) ), to be signed by at leant two of the visitors, and in the case 
of a clerk of tue peace for a county such accoiinta must l )0 audited in accord- 
ance with the IxKsal Government Act, 1S88 (51 & 52 Viet. c. 41), s. 71 (Lunacy 
Act, 1890 (53 & 54 Viet. c. 5). s. 224 (3) ). 

(e) The x'oasonableness of the sums ordered to be paid is for the justices to 
decide. 

(/) As to visitors, see p. 467, (mU. In tlxe case of boroughs having a 
Miparate court of quarter sessions and commission of the peace, which contained 
accoi*ding to the census of 1881 a pcipulation of loss Inun io,0(X), tlio Local 
Government Act, 1888 (51 & 52 Viet. c. 41), has not transferred from the 
borough to the county council the obligation of paying the salary of the borough 
justices; see ThH/crd Corporation v. Norfolk Counftf t'ourwilt [1898] 1 Q. 11. 
ill; aiTii*med, 2 Q. D. 408, 0. A., the decision in which would seem to apply 
to a visitors’ clerk’s salary. 

(^) Lunacy Act, 1890 (o3 & 54 Viet c. 5), b. 225 (1). Payments are made out 
of tne county or borough fund by the treasurer and allowed in his accounts 
on the authority of the ju-sticos’ order (»5td., s. 225 (2) }. But sums ordered 
to be paid by justices of a county are subject to the sanction of the 
standing joint committee of the county council and quarter sessions as 
provided by the liocal Government Act, 1888 (51 db 52 Viet o. 41), e. 66 
(Lunacy Act, 1890 (53 A 54 Viet c, 5), s. 225 (3)). 

(A) l^e persons to be satisfied ore ^e Commissioners in the case of a house 
within their immediate jurisdiction (see note (e\ p. 460, ofUe), and the justices in 
the case of a house licensed by or within the jurisdiction of the justices 
(Lunacy Act, 1890 (53 A 54 Vict. c. 5), s. 207 (1), (3), (4)). But the Com- 
missioners cannot grant a licence for a now house within their jurisdiction if 
the old house is within the jurisdiction of the justices, nor can the justices 
grant a licence for a new hou^ if the old houi^ is within the juxi^ctiou 
of other justicos or of the Commissioners (Commissioners’ 57th Report, p. 14). 

($) Lunacy Act, 1890 (53 A 54 Vict c. 5). s, 207 (1). 

(At) /5uL, a. 207 (3). On the proposed transfer of natients to a new house 
not previoualy licens^ seven clear days’ notice of the intended substitution 
(unless the same is occasioned fire or tempest) must be sent to the person 
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(b) no larger number of patients is detained under the renewed 
licences at both establishments than under the old licence 
at one establishment ({)• 

(4) Where the licensee is a medical man employed as manager 
by tlie proprietor of the house his licence will be transferable or 
renewable to him so long as he continues manager, or to the 
proprietor or to any other medical manager employed by the 
proprietor (m). 

A licence must not be granted unless the licensee or one of the 
liconsees undertakes to reside in the bouse (n). A licence to several 
])erson8, one of whom dies before the expiration of the licence, will 
remain in force provided one of the survivors has undertaken, or 
undertakes within ten days after the death, to reside on the licensed 
premises (o). 

083 . Before a house, not within the immediate jurisdiction of the 
CommiHHioner8(p) and not previously licensed, is licensed, one or 
more of the Commissioners must by inspection ascertain whether 
the house is suitable for the reception of lunatics, and the Corn- 
missioners must report thereon to the clerk of the peace of the 
county or borough, and the report must be received and considered 
by the justices (g). 

984 . No alteration or addition must be made to any licensed 
house without the previous consent in writing of the Commissioners, 
and also of two of the visitors in the case of a house within the 
jurisdiction of visitors (r). 

985 . If a licensee becomes by sickness or other sufi&cient reason 
incapable of keeping the licensed house or dies before the expiration 
of the licence, the Commissioners or any three justices for the 
county or borough, as the case be, may transfer the licence for the 
term then unexpired, to such person as they approve («). 

986 . If a majority of the justices of a county or quarter sessions 
borough or the Commissioners recommend to the Lord Chancellor 
that any licence be revoked or be not renewed, the Lord Chancellor 
may revoke or prohibit the renew^al of the licence (t)* 

on whiwe iKjtition the reception order of each i>rivate patient was made, or to 
the [lersou by whom the lu^t payment on account of the patient was made, and 
to the authority liable fur the iiiuintenance of each p:iuper patient (Lunacy Act, 
1S90 (63 & 64 Viet. c. 6), s. 219). As to reception orders, see pp. 499 et ijost, 

(0 s. 207 (4). 

(m) /ftirl., s. 207 (6). 

(n) 1 s. 21 1. 

|o) /Wcf„ s, 212. 

p) For places within the immediate jurisdiction, see note (•), p. 466, anU, 

(v) lamacy Act, 1S90 (63 ft 64 Yict. o. 6), s. 210. 

M /Wd,, s. 213. 

(«j s. 218 (1). MThere the licence b transferred by justices, the clerk 

d the peace must within three days of the date of the instrument of trander 
^ndera penalty of 40t. for each day he is in default) send a copy thereof to the 
Commissioners [ihid^t a. 218 (2), (3}j. 

{i) Lunacy Act, 1B90 (53 ft 64 Vict c. 6), s. 221 (1). To give gratuities to 
rehevtng officers for pauper lunatics brought to a boensed bouse readers the 
ticeuce liable to revocation ((lomnuasionera^ 69th K^ort, p. 60). Notice must be 
given to the manager of the lioenaed houee seven clew days helore the application 



Part XL— Administeation, 


477 


987. The Commissioners, with the sanction of a Secretary of 
State, may make regulations for the government of licensed houses, 
which regulations, or a copy whereof, must be sent to every 
licensed house to which they relate and must be observed 
therein (a), 

988. In a bouse licensed for one hundred patients there must be 
a resident medical practitioner as manager and medical othcer (6) ; 

A medical practitioner must visit 

(a) Houses licensed for less than one hundred and more than 

fifty patients, daily (c) ; 

(b) Houses licensed for less than fifty patients, twice a week id ) ; 

(c) Houses licensed for less than eleven patients, twice a week or 

at such greater intervals as directed by the commissioners 
or visitors, but not at greater intervals than once a fort- 
night (c). 

There is power for the visitors or Commissioners to direct visits 
at other times not oftener than once a day(/). 

989. With the previous consent (^) in writing of two Commis- 
sioners (//), or, where the house is licensed by justices, of two 
justices, voluntary boarders (i) may be received in a licensed house 
for the time mentioned in the consent, at the expiration of which 
period, or of any extension thereof by a further consent, the 
boarder must be discharged (k). In addition the boarder must be 
allowed to leave the licensed house upon giving to the manager 
twenty-four hours* previous notice in writing of his intention so 
to do (1). 


for revocation is made to the Lord Chancellor (Lunacy Act, 1890 (53 & 54 
Vict. c. 5), 8. 221 (4) ). A copy or notice of the revocation is sent to the manager 
of the licensed houhe, and then published in the Limdon Gazette [ihid,, s. 221 (;;) ), 
and such revocation takes effect nut more than two months after publication 
in the Gazette {ibid., s. 221 (2) ). To detain two or more lunatics in a house for 
mure than two mouths after the expiration or revocation of the licence for the 
house is a misdemeanour {ibid., s. 222). For the penalty, see p. 528, poet, hut 
all powers of CommissioDers and visitors with reference to licensed houses, and 
the patients therein, continue in force so long us there are any patients thoi’e 
(Lunacy Act, 1890 (53 & 54 Vict. c. 5), s. 223). 

(a) Ibid., 8. 226. The Commissioners have made these regulations in their 
Rules dated the 26th Juno, 1895. 

(5) Lunacy Act, 1890 (53 & 54 Vict. c. 5), s. 228 (1). 

\e) / trid., 8. 228 (2). 

(d) J hid., B. 228 (3). 

(«) Ibid., 8. 228 (3). (5). 

(/) /5uf., 8. 228(4). 

(y) This consent will only be given upon the application of the intending 
boarder (Lunacy Ac^ 1890 (53 & 54 Vict. c. 5), s. 229 (2)). 

(A) If the house is not within the immediate jurisdiction of the Cominis^ 
eiouers (see note (s), p. 466, atde), notice of reception must be given to them 
by the manager witnin twenty-four hours of reception under a penalty of £5 
for each day he is in default (Lunacy Act, 1891 (54 A 55 Vict. c. ^), s. 20). 

(f) Any relative or friend of the boarder may also be received on the same 
terms {itdd., s. 229 (1)}. But the total number of patients and boarders must 
not exceed the number of patients for which the house is licensed {ilnd., 
s. 229 (3}«), and each boarder must, if requited, be produced to the Ckimmis* 
iioners or visitors on their visits {ibid., s. 229 (4)). 

(A) /5/d.,s. 229(1). 

(Q Ibid., s. 229 (5). Failuie to allow the boarder to leave renders the 
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8ufi-S£cr. 2.— ilofptVaM. 

990. Hospital means in the Lunacy Acts (m) any hospital or 
part of a hospital, or other house or institution (not being an asylum) 
wherein lunatics are received, and supported wholly or partly by 
voluntary contributions, or by any charitable betjaest or gift, or by 
applying the excess of payments of some patients towards the 
support, provision, or benefit of other patients (n). Every hospital 
must have a resident medical practitioner as superintendent and 
medical officer (o), and no lunatic must be received in any hospital 
unless it is registered (p). 

991. When application is made for the registration of a 
hospital (<;) for the reception of lunatics, the Commissioners inspect 
the hospital (r). If they consider that tlie hospital ought not to be 
registered they must so report to a Secretary of State, who must 
thereupon finally determine the matter («). If the Commissioners 
are of opinion, or a Secretary of State determines, that the hospital 
ought lobe registered, the Commissioners issue a provisional certifi- 
cate of registration valid for six months or any extended time (f). 

Within three months from the grant of the provisional certificate 
the managing committee of the hospital must submit regulations 
for the hospital to a Secretary of State, and on his approval the 
Commissioners issue a complete certificate of regibtration specifying 
the number of patients of each sex to be received (u). 

992. The Commissioners may require from the superintendent 
or olficers of a registered hospital information as to the mode in 


manager liable for an action for £10 as liquidated damages for each day or 
{mi-t of a day of improper detention (f.iinacy Act, 1800 (58 & 54 Viet. c. 5), 
s. 229 (6) ). If the Coinmisaioners consider any border unfit to remain as a 
boarder, they may direct the manager to remove him, or to take steps to obtain 
a reception order, and failure to cumjily with such diioction involves a penalty 
of £5 for each day^s default (Lunacy Act. 1891 (54 A 55 Viet c. 65), s. 20). 

(w) For those, see note (/), p. 412, anie. 

(n) Ltinacy Act, 1890 (53 A 54 Viet o. 5), s. 311 ; os to the moaning of 

Hsvlutn,” see note (A), p. 479. /wwt 

(o) Lunacy Act, 189t) (53 & 54 Viet c. 5), s. 230. 

(p) /Wd„s. 231(9). 

(</) Only the buildings shown on the plans sent to the Commissioners 
pursuant to their rules wiU be consider^ as part of the hospital for the 
]>urp<^e of the reception of lunatics, and knowingly to lodge patients in any 
building nut shown on such plans is a mi^demoanour (ilul., m, 233). For the 
|>enulty, see p. 528, po»t. 

(r) Lunacy Act, 1890 (53 A M Viet o. 5), s. 231 (1). 

(<*) /5tV/.. s. 231 (2). 

m //.ir/., 8. 231 (31. (4), 

(a) / a. 231 (5). (6). This number will cover boarders as well as patients 
(tVad., s. 231 (8)). Non-observanoe of the terms of the certificate of re|^* 
Iration or of the statutory provisions as to hospitals by the superintendent 
constitutes a misdemeanour s. 231 (10)). The regulations, which may 

with the approval of a Secretary of State be altered (Lunacy Act. 1891 (54 A 55 
Viet* 0 . 65), s. 12), must be p^ted and a copy sent to the CommissioDerB, and 
another copy hung in the visitors’ room in the hospital under penalty of £20 
(Lunacy Act, 1890 (53 A 54 Vtct o. 5), s. 232 (2), (3) ), The hospital accounts, 
unless submitted to the Charity Oommissioners, must be audited once a year 
by an soeountaiit or other auditor tiPproved by the Lunacy V0mni»iuuoi9t au4 
must be printed (i5td., s. 234)^ 



Part XI,— Administration. 


479 


wliiofa the hospital regulations are carried out (a), and if dissatisfied 
they may give notice to the superintendent and two members of 
the managing committee (b) requiring that such regulations shall 
be observed (c). 

On non-observance for six monthsof the requirements of the notice, 
the Commissioners, with the consent in writing of a Secretary of 
State, may make an order {d) closing the hospital for the reception 
of lunatics (s), 

993. If complaints are made by persons resident in the neigh- 
bourhood of any hospital that the patients are allowed id go outside 
the hospital without sufficient or any control, the Commissioners 
may inquire and may make orders in relation thereto, and the 
superintendent of any hospital disobeying any such order is guilty 
of a misdemeanour (/). 

994. The managing committee of any hospital may grant to any 
officer or servant who is incapacitated or who has been in the hos- 
pital for fifteen years, and is not less than fifty years old, a super- 
annuation allowance up to two-thirds of his salary, with the value 
of the lodgings, rations, or other allowances enjoyed by him as the 
committee think fit(//). 

Sect. 5 . — Count ij and Borough Asglums, 

SuB-SECrr. 1 . — Duty of Local Authority, 

996. Every local authority (//), acting through a visiting com- 
mittee (t), must provide and maintain asylum (/c) accommodation 


{a\ Lunacy Act, 1890 (63 & 64 Viet. c. 6), s. 237 (I). 

{b) Any medical or other officer of the hospital is disqualified from being on 
the managing committee, as also is anyone interested in a contract with the 
managing committee {ibid. a. 236). 

fr) J M., 8. 237 (2). 

(c/) Before the order is made the superintendent and managirjg committee 
will be given fourteen days to state their reasons for non-compliance with the 
original notice, and their statement must be laid before the Secretary of State 
(taS/,. 8. 237 (6)). 

JUd., 8. 237 (3). To detain binatios after this order has been mode is a 
misaemeanour {ilna.^ 8. 237 (4) ). For the penalty, eee p. 627, post, 

{/) Lunacy Act, 1891 (64 & 55 Viet. c. (>6),8. 21. This clause was introduood 
into the Act in the Hou.se of Ixirda. The Commissioners state that they would 
lie very reluctant to make any order thereunder, as the proper exercise of 
p itiento is port of their treatment to which the Commissioners attach groat 
importance (Commissioners* 4Gth Report, p. B4). 

M Lunacy Act, 1890 (63 A 64 Viet. c. 6), s. 236. 

(A) The council of every administrative county and county borough ro«4|>ec- 
tively constituted under the Local Govern ment Act, 1888 (51 A 62 Viet. c. 41), 
and the council of each of the boroughs specified in the Lunacy Act, 1890 
^3 A 54 Viet c. 5), Sched. IV., or in the case of the City of London the Common 
Council, is a low authority for the tmrposes of such lust-meiition<jd Act 
8. 240). 

Special provirioti has been made with regard to Lancashire by the Ijancoshire 
County (Lunatic A^duma and other Powers) Act, 1891 (64 A 66 Viet. c« xx.), 
by wmoD a board is constituted, consisting of representatives of the county 
council and fifteen county boroughs, in which are vested the county asylums 
with powers of management 

ft) Lunacy Act, 1890 (53 A 54 Yict. e. 5), s. 239. 

W •• Aiytum ^ means iu the Lnuacy Acts an asylum for lunattca provided 
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for pauper lunatics (i), and may provide asylum accommodation for 
pauper and private patients together, or in separate asylums, and 
may provide separate asylums for idiots or patients suffering from 
any particular class of mental disorder (?«). Any such provision 
may be made by the local authority, either alone or by uniting 
with some other local authority or authorities (n). If the Com- 
missioners report to the Secretary of State that any local 
authority (o) has failed to satisfy the statutory requirements as 
regards asylum accommodation, the Secretary of State may require 
the local authority to provide such accommodation (p). 

Sub-Skct. 2. — Provisifm of AsyJvms , 

996 . A visiting committee authorised to provide asylum accom- 
modation may agree upon plans and estimates and contract (g) for 
the purchase of lands and buildings (r), with or without fittings 
and furniture, and for the erection, restoration, and enlargement 
of buildings («) (which plans and contracts must be approved by a 

by a county or Iwrough, or by a union of counties or boroughs (Lunacy Act, 
1890 (53 & 64 Viet. o. 6), s. 341). When no more patients can be accommo- 
dated in the county sKylums, it is the duty of the county council to provide 
the additional accommodation, either by building another asylum or by 
making arrangements ft)r the reception of county patients in some other 
asylum or institution for lunatics. 

(!) MiVf., 8. 238 (1). 

(wi) lhi(l,^ 8. 241. 

(w) Ihid.f 8. 242 (1) ; see further, as to such ngre«Tnonts, note (7>), p. 484, post, 

(o) Lunacy Act, 1890 (63 & 64 Viet. c. 6), b. 238 (2), (3). A local authority 
which is not a county council has, for the purpose of providing asylum 
acoommodutiou, all the iH>wers conferred on a county council by the Local 
Oovernmeut Act, 1888 (61 & 62 Viet o. 41), s. 66 (Lunacy Act, 1890 (63 & 64 
Viet, 0. 6). 8. 238 (4) ). 

( p) Ibid., 8. 247. The remedy for breach of the above statutory duty is by 
munuamus to the authority at the instanc’c of the Secretuy of fctate. Even 
if Hpecial damage is sufforod through tho failure to provide BufRcient accom- 
modation, an action will not lie for tlio rocoverv of such special damage. 
As to procedure by mandamus, aoe title Crown I^ractice, VoL X., pp. 77 

ft 

{p All plans, estiraatos and contracts, and the amount to be paid by each local 
autnority, must be rt^ported by the visiting committees to their local authorities 
in any event, and must also be approved by such local authorities unless the 
amount to bo expended has been previously sanctioned by them (Lunacy Act, 
1890 (63 & 64 V'ict, c. 6), a. 254 (3) ). A con tract need not bo approved before 
signature {Det'cnish v. liro^t (1856), 26 L. J. (ai,) 23). In case of difference 
between the local authorities, the authority withliolding approval to any plan, 
estimate, or contract must within four mouths after the same has been icported 
to it send to a JjkHjretary of State a stiHement of its objections, and the 
Secretary of State may direct the work to be curried out with or without altera- 
tions or may direct an alternative scheme, and his decision is final (Lunacy 
Act, 1890 (63 A 64 Viet o. 6), s, 254 (4) ). 

(r) The liiinds Clauses Acts (see title Covpulsort Pubcrasb of Land and 
Compensation, Vol. VI., pp. 1 et seq.) (not including the provisions as to 
compulsory purchase, sale of superfiuous land, and recovery of penalties etc.) 
are inoorporated with the Lunacy Act, 1890 (63 & 64 Y ict. c. 5) [ibid,, b, 1^60), 
so limited owners can sell [Drvtnish v. Brown, supra). The power to purchase 
oompulsoriW may, however, be exercised subject to ceitain restrictions under 
the Local Government Act, 1888 (61 A 62 Viet. c. 41), s. 66. Power is also 
given to a local autbmritv to purchase any Hc'cnsed or other houses and land 
(liUna^ Act 18)K> (56 Vict e. 6h s. 238 (3)). 

(#} The Oommiseionm say tney view with concern a growing tendency to 
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Secretary of State before being carried into effect), and also for 
the furnishing of buildings and for the supply of clothing, and for 
all the matters necessary (a) for carrying mto effect the authority 
conferred upon them (b). 

Everjr person entering into a contract with a visiting committee 
must give sufficient security for due performance of the con- 
tract (c), and every contract, and all orders relating to it, must 
be entered in a book kept by the clerk to the visiting committee ; 
and when the contract is completed the book must be deposited 
with the local authority, or where there are several authorities 
with that which contributes the largest proportion of the expenses 
of the contract (d), 

997. Where any lands contracted to be purchased or taken in 
exchange by a visiting committee are found unsuitable or are not 
required, the committee may, with the consent of a Secretary of 
State and upon payment of such sum, if any, as he approves, 
procure a release from the contract (c). 

998. Instead of purchasing land or buildings a visiting com- 
mittee may take a lease thereof for not less than sixty years (/) ; 
and, with the sanction of their local authority, may liire or 
become yearly tenants, or tenants for a term of years, of any land 
or buildings (g) for the employment of asylum patients, or the 
temporary accommodation of pauper lunatics lor whom the asylum 
accommodation is inadequate {h). 

999. Lands acquired for the purposes of the Lunacy Act, 
1890 (t), may be conveyed (1) to the local authority, being a county 
council ; (2) if such authority is a borough council, to the municipal 
corporation of the borough ; and (8) where more than one local 
authority is interested, to all local authorities interested as joint 
tenants (k), 

1000. Lands and buildings used for asylum purposes and after- 
wards found unsuitable or not required, may, with the consent of a 


extravagance in building as^^lums, and have issued a circular, urging the need 
of strict economy in the building, finishing, fitting, and furnishing of asylums 
(55th Report, p. 11). They have also issued (September, 1911} instxuctions 
relating to the sites and coustruotion of lunatic asylums. 

(a) As to what is reasonably necessary, see Muffatt v. Di<’h$on (1853), 13 
C. B. 643. 

(5) Lunacy Act, 1890 (53 A 64 Yict c. 5), s. 254 (1), (2); Lunacy Act, 1891 
(54 & 55 Vict a 65), s. 16. 

(c) Lunacy Act, 1890 (53 & 54 Vict c. 5), s. 256 (1). 

(a) Ibid., a. 256 (2). This book may be inspected by ratepayers (ibid., 
a. 256 (3)), and a copy thereof must be kept at the asylum to which the 
contract relates (ibid,, s, 256 (4) ). 

(s) Ibid., s. 268 (1). The consideration for the release and the expenses 
of the contract and release are raised in the same manner as if the same wera 
payable in respect of the purchase-money of lands for the purposes aforesaid 
(ibid., s. 268 (2)). 

(/) Ibid., 8. 261 (1). 

(g) Such land and buildings are deemed part of the asylum and subject 
to all the existing asylum provisions (ibid., s. 261 (3} ). 

(5) Ibid., a. 261 (2). 

(t) 53 A 54 Vict c. 5. 

(A) Ibid., s. 264. 

*U.— XU, “ 


Sacrr. 6. 
County and 
Borough 
Asylums. 

Contractor to 
give seoiirity. 


Release from 
contract. 


Lease Instead 
of purchase. 


To whom land 
is conveyed. 


Appropriatioa 
of land not 
required for 
asylum 
purposes. 



462 


LlTNATICS AND PSESONS OW UHSOVSD lilND. 


aaoT.5. 

County and 
Borough 
Anylums, 

Oupplying 
4enciencf in 
Aocommodft- 

Uon. 

PriTBte 

jpatientA. 


ConientB 

roquireti. 


Orders lor 
repairs. 


Burial of 
patients and 
offionrs. 


Secretary of State and subject to such conditions as he tuny 
impose, be retained and appropriated for any purposes for which 
the local authority is empowered to acquire land (/), 

1001. When asylum accommodation appears to be insufBcient, 
the local authority may supply the deficiency by exercising its 
powers in regard to providing accommodation or by rebuilding or 
enlarging any existing asylum (w). 

For the purpose of providing accommodation for private lunatics 
the visiting committee of an asylum may, with the consent of each 
local authority by whom the asylum is provided and with the 
approval in writing of a Secretary of State, make alterations in or 
additions to the asylum (n). 

A district asylum must not be enlarged or improved without the 
consent of all the parties to the agreement under which the same 
is provided (o). 

The visiting committee of an asylum may of their own authority 
order (p) all necessary and ordinary repairs ; and also all necessary 
and proper additions, alterations, and improvements to an amount 
not exceeding J£400 in any one year (q). 

1002. The visiting committee may, with the consent of their local 
authority and of a Secretary of State, arratige for the burial of 
lunatics dying in their asylum and of their officers and servants by 
(tnUr alia) providing burial grounds, enlarging existing burial 
grounds, or agreeing with persons willing to provide for such 
burial (r). 


i n Lunacy Act, 1890 (63 A 54 Viet o. 6), s. 266. 
m) Ibid., 0. 238 (2). 
n) Ibid., 0 . 266. 
p) Ibid., 0. 267. 

») An Older for payment of the cost incurred may be made on the treasurer 
of toe authority or of each au^ority liable for payment, and the treasurer must 
pay the amount mentioned in the order out of the county or borough fund 
{ibid., 0 . 266 (6) ). The obligation of the visiting committee to make orders for 
payment appears to be enforceable by mandamus, and the obligation of the 
treasurer of the local authority to pay on the order made by the visiting com- 
mittee not by mandamus, but by action ; see He HichmonU (Jaa Co. una Hich^ 
mond (Surrry) Vorporution, [1893] 1 Q. B. 66, and H. v. London and North 
Weaiem Hailwatf and Great nrsttrn Hailwty (1896), 66 L. J. (a. B.) 616. 

(o) Lunacy Act, 1890 (63 A 34 Viet. c. 6), s. 266 (1). An order for any of such 
wa»s exceeding £100 must be signed by at least three visitors at a meeting of the 
visiting committee summoned lor consideration of the matter {ibid., s. 266(2) ). 
Bxpenmture, except lor repairs, must be reported to the local authority Uaue 
therefor {ibid., s. 266 (3) }. In the case of a district asylum the visiting oom- 
mittee must apportion the expenses in the proportion in which the local 
authorities have contributed to tne erection of the asylum, or where the agree- 
ment to unite deals with the proportions then in acoordanoe with such agreement ; 
and if the agieement deals only with repairs, then the additions, laterations, 
and improvements must be borne in the same proportion as the repoiis {ibid,, 

(r) i as. 268, 269. See title BnoxL aki> Cbxmxtxob, VoL UL, p. 546. 
As to what burial lees are payable on the burial of a lunatic, see Wood v. Ilmd^ 
imgbtjf^mm^BwrUy Bttrial ffitrd, [1892] 1 Q. B. 7131 end UWiuiiu y, lirikm 
Fmy MoHal ih«ard, ^ ^ 
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SoB'Segt. 3. — Hulct and OJJietrs of A$ylum^* 

1003. The visiting conimitiee of an asylum must within twelve 
months after its completion submit to a Secretary of State rules 
for the government of the asylum, and such rules, when approved 
by a Secretary of State, must be printed and observed («). The 
visiting committee must also make regulations as to the number and 
description of officers and servants and their respective duties and 
salaries {t) and must determine the diet of the patients (a). 

1004. The visiting committee must app iint : — 

(1) A chaplain (b) ; (2) a medical officer (c) ; (3) a superintendent, 
or if there is more than one division, a superintendent of each 
division of the asylum, who must be the resident medical officer of 
the asylum or of the division of which he is appointed superinten- 
dent, unless a Secretary of State authorises the committee to appoint 
some other person than a medical officer to be superintendent ; 
(4) a clerk ; (5) a treasurer ; (6) such other officers and servants 
as they think fit(d). 

Appointees may be removed, and vacancies in the above- 
mentioned posts (i) to (6) must, and in the posts referred to in (6) 
may, be filled by the committee (g), who also fix the salaries, wages, 
and remuneration of every person appointed (/). 


(«) I.Tuuicy Act, 1890(53 & 54 Viet. c. 5), b. 275 (1). The rules may ho altered 
and varied with the approval of a t^cretary of State b. 275 (2) ). 

(/) Jbid.f 8. 275 (3). The regulations may provide that any numl^r of l»etls 
may be reserved for speciHed cases, and in that event the asylum will be con- 
sidered full for non-s^citied cases when there are no vacant beds except those 
80 spedally reserved ; but the committee may, if they think tit, till any roserved 
beds s. 275 (4) ). The regulations may also provide for the exclusion of 
contagious or infectious maladies, or of those coming from a place whore such 
a malady is prevalent (iftid., s. 275 (5) ). Put this will not enable the committee 
to retjuire the guardians to fumitm certificates that the patient is free from 
cerbiin specitiefl infectious maladies. The roguLitions may also provide for the 
absence for a jieriod not exceeding four days of a patient from the asylum by 
permission of the manager {ibid., s. 275 (5) ). 

(»i) I ltd., 8. 275 (6). 

{b) See title Ecclesiastical Law, Vol. XL, p. 650. The chaplain is not 
compelled by statute to reside in the asylum, or to give his whole time to 
the duties of his office therein {li. v. Hereford County Vouuctf (18|)0), 38 \V. It. 
775j, but the committee may reasonably appropriate a house for him within the 
asylum premises, and require him to reside there {Conyrej^fe v. Upton Uvereerre 
(1864), 4 B. & S. 867). A minister of any religious ^rsuasion may be appointed 
to attend patients of the same religion as himself (Lunacy Act, 1890 (53 & 54 
Viet c. 5). 8. 276 (2) ), and one not so appointed and not belonging to the 
Established CThurdh may, at the request of a patient of the same roligion as him- 
self, or at the request of the patient’s friends, be authorised to visit the patient, 
subject to such regulations as the medical officer approves (ibid., s. 277 (3) ). 

(r) He must reside in the asylum, and must not be the clerk or treasurer 
thereof (ibid., s. 276 (1) (b) ). BesidenT-e in the asylum means tiiat the doctor’s 
house must be in the grounas appropriated to the asylum so as to be reasonably 
within it (Cbnywe v. Ufion Overseers, supra). A visiting physician or sur^n 
may also be appointed by the committee (Lunacy Act, 1890 (53 A 64 Viet, 
c. 6). s. 276 (4) ). 

M Jhid.,».i76m(c), (d). (c).(f). 

(«) Ibid., s. 276 (3). ^ 

(/) s. 276 (5). Provision has been made by the Asylum Officers* Super* 
snnoation Act, 1909 (9 Edw. 7, c. 48), for gratnitiee and siiperannuatioD 
aUowaticei to ot&oers and servants of asylums, woo ars for this purpose divided 
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1006. The clerk to the asylum must keep all books and docu* 
xnents which the visiting committee are required to keep {g) and 
an account of receipts and expenditure on account of the asylum (/<) ; 
and the treasurer and every officer of the. asylum who receives or 
expends money or goods on the account of the asylum must keep 
accounts of his receipts and expenditure (a). 

SUB-Sxor. 4. — Agreff/MnU to unite ContributionSf and ContraeU for Bect^tion oj 

Pauper Lunatics. 

1006, Local authorities may unite either jointly to provide and 
maintain a district asylum or, upon terms as to payment, for the 
joint use as a district asylum of an existing asylum. 

Agreements to unite (b) must state — ' 

(1) The number of visitors to be chosen by each contracting 

into two clasaes (Asylum Officers’ Superannuation Act, 1909 (9 Edw. 7, 
c. 48), s. 1), those having char^ of patients and other officers or servants. 
The ordinary allowance is one-fiftieth or one-sixtieth of the salary (accord- 
ing to class) for each year of service, with power to the visiting committee 
to increase it in special cases to an amount not exceeding two-thirds of 
the salary, while no gratuity can exceed one year’s salary (ibid.^ s. 2). 
Allowances are not f^ignable, and may be applied by the visiting committee in 
repayment of parochial relief received by the officer, or otherwise for his support, 
or for the benefit of those doi>endent on him {ibid., s. 14). Provision is also 
made for the granting of gratuities to dependants in case of the death of an 
officer or servant {ibid., s. 4), and the forfeiture by any officer or servant who 
is guilty of any ofionoe of a fraudulent character or of grave misconduct of 
all claim to any superannuation allowance {ibid., s. 5), for contribution by 
oificers and servants annually of a percentage amount of their salaries towards 
a superannuation fund (tbirt, ss. B, 9), and also for the return of such con tri* 
butions in certain cases to officers or servants who have not become entitled to 
a superannuation allowance (ibid,, s. 10). 

M Lunacy Act, 1890 f63 & M Yict. c. 6), s. 278 (1). 

(b; / bid., e, 278 (2). Before the 30th September in each year, or at such other 
date as the Local Obvernment Board apj[x>int, the clerk must send to the Local 
Government Board and to the Commissioners {ibid., s. 278 (3) ) an abstract 
of the previous year, containing such particulars and in such form as the Local 
Government Board ffireot {ijdd., s. 278 (4) ), and a copy of this abstract must 
wityn one month of its receipt be laid before lx)th Houses of Parliament if then 
sitting (*b*d.. s. 278 (6)). The provisions of the Local Government Act, 1888 
(dl A 22 Viet. 0 , 41), relating to the accounts of the county councils and their 
officers and to the audit of such accounts will apply to every as^dum belonging 
wholly or in jiart to a county council and to the visiting committee and officers 
thereof (Lunacy Act, 1891 (54 & 55 Viet. o. 65), s. 18). See title Locajl 
Oovsrnmbnt, p. 362, onto. 

(a) Lunacy Act, 1890 (53 & 54 Viot, c. 6), s. 278 (6). 

(b) Agremnents to unite require the approval of a Secretary of State (ibW., 

a. 242 (3) ), As to obtaining such approval, see ibid., s. 272. For form of 
agreement, see ibid., Sched. U., Form 21. The agreement may, with the 
consent in writing of a majority of visitors of each contracting and of 

the Secretary of State, be altered or varied, but not so as to contain provisions 
which could not originally have been included in it {dnd., s. 250). An agm- 
ment to unite must be reported as soon as possible to the local authorities 
interested {ibid., s. 251 (1) ), and the original must be delivered to the clerk of 
the authority within whose administrative area the asylum is situate to be kept 
by him mong the records of the local authority (tbtd., a. 251 (2) ). The original 
may be inspeded bv any oommissioner or memoer of the council of the contract- 
ing authontiee without payment (ibtd., a. 251 (3)), and the clerk must within 
twentv da 3 rs make and send one copy to each of the contracting local autho- 
rities a. 251 (4) ), As to provisions relating to the aoquisitmn of land and 
fumiHung of asylums by local authorities, see pp. 480 H sej., onto. For a form 
of dauae relating to lunatio a^lums in an agreement to unite contributioni, 
eee fin^lopmdia of Forms and Preoedonta, Vol XVI., pp. 362;, 363. 
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party ; (^) ^1*® proportion in which the expenses of providing the 
asylum are to be borne by each contracting party (c) and the basis 
upon which such proportion is fixed ; (3) where the agreement 
provides for the joint user of an existing asylum, the sum to be 
paid by each contracting party towards expenses already incurred (d). 
Provisions subjecting the visiting committee (r) to any control not 
provided by the Lunacy Act, ISOOt/*), except the control of a 
Secretary of State, are invalid (g), 

1007. A visiting committee, with the consent of a Secretary of 
State, may by resolution passed by a majority of the whole number 
of the members of the committee at a meeting summoned upon 
notice for that purpose dissolve an agreement to unite (//). But 
before the dissolution takes effect every local authority interested 
under the agreement to unite must elect a committee to provide 
asylum accommodation (i). 

1008. Where a county borough has contributed to the cost of 
building and furnishing a county asylum the existing liability of 
the borough council continues until a new arrangement is 
made(/:), and the county council must provide accommodation and 


(c) This proportion may be Exed either according to the oxtoiit of the 
accommodation required for each county and borough or in projwrtion to the 
respective population of each county and borough according to the last cenHus 
(Lunacy Act, 1890 (63 A' 64 Viet, c, 6), s. 2491. 

(d) Such sum is paid to the treasurer of tne local authority entitled thereto 
as part of the county or borough fund and must be applied to the purposes 
for which capital is properly applicable {ibid,, s. 262). For a ffmii of cl»iu»oj>ro- 
viding for contribution, see Encyclopaedia of Foitos and PrecedontH, Vol, XYl., 
pp. 362, 363. 

(e) As soon as the agreement has been reported each local autliority must 
elect its number of visitors authorised by the agreement, and such visitors must 
cany the asp:*eement into effect, and are the visiting commit too of tho usylnm 
until the election of a visiting committee in their place (Tjtinacy Act, 1890 
(63 & 64 Viet. c. 6), 8. 263). As to the annual election of a visiting committee, 
see p. 467, ante, 

(/) 63 & 64 Viet a 6. 

m Jbid,, 8. 248. 

(h) Ihid,f 8. 267 (1). In case of a dissolution between authorities, one of 
whom, having no asylum of its own, makes an annual fixed payment to the other 
authority for the use of the latter’s asylum, the paying authority may raise such 
a sum for compensation to the receiving authority as the visiting committee 
who dissolve tne union approve (tbid.^ s. 267 (3)). The visiting comniittoe 
may divide the real and per^al property held under the agreement to unite 
amongst the local authorities in the proportions in which they contributed 
thereto or in such other proportions as a Secretary of State may approve ; uiid 
such sum as may be approved by a Secretary of State may be awarded to any 
local authority instead of a share of the property s. 267 (4) ). 

(%) Ihui,, 8, 267 (2). 

(A) A refusal to agree to a new airan^ment, or an adjustniont of property, 
debts, and liabilittes on the making of such new arrangement (iftid., s. 244 (2) ), 
or any question as to the asylums or the maintenance of the lunatics, may be 
referred to an arbitrator chosen by the parties, or, in default of agreement, by 
the Local Gkwemment Board ^unaoy Act, 1891 (64 A 65 VtcL o. 66), s. 14), 
and sitins ordered to be paid by way of adjustment may be raised out of the 
boftnigh funds as provider by the Local Government Act, 1888 (61 A 62 Vicit. 
c. 41 ), s. 62 (6), W, (7) (Lunacy Act. 1891 (64 A 66 Viet. c. 66), s. 16). All 
ocMts ocmseqiieiit upon g new arranMment or the termination of tiie old contract 
must be borne by the council Bie borough iqpon whom is cast the duty of 
ftevidii^ an asylum for the reception of lunatsos. 
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mamtiun pauper lunatics sent from the borough on the same terms 
as before (/). 

1009. The council of a county borough may coninict with the 
visiting committee of an asylum for the reception of the pauper 
lunatics of the borough into the asylum (m) upon terms to be agreed 
between the parties (w). The contract must be approved by a 
Secretary of State (o), and while it is in force the council of the 
borough will not be required to provide an asylum alone or in 
union {;>). 

Where any borough specified in Schedule IV. (r) to the Lunacy Act, 
1890 (q), contributes to a county asylum, such borough, so long as it 
continues to contribute, is deemed to satisfy the statutory require- 
ments with respect to asylum accommodation (r). In the alternative 
the borough council may resolve for the purpose of providing asylum 
accommodation to separate from the county to which it contributes («). 

Where any such borough (t) has contracted for tlie reception of 
its lunatics in the asylum of the county in which the borough is 
situate, the borough, on the determination of the contract, ceases 
to he a local authority under the Lunacy Act, 1890 (g), and is 
liable to contribute to the county rate of the county in respect of 
such lunatic asylum in like manner as the rest of the county («). 

1010. A visiting committee may contract (a) wdth the manager 
of a licensed house for the reception therein of all or any of the 


i f) Lunacy Act, 1890 (53 & 54 Viet. c. 5). b . 244 (1). 
m) J hid,, 8. 243 (1). 
n) J hid,, 8. 243 (2). 
o) Jbid., 8. 243 (4). 

/>) J hid., 8. 243 (3). Where three l)oroughs aCTeed to pay an anntinl rent to 
tlio treasurer of the county lunatic asylum for the privilege of using the same 
it was held that the liability of the boroughs to provide for the maintenance, 
inanagoment of, and dealings with the joint asylum was not extinguished, but 
was transferred under the liocal Government Act, 1888 (51 & 62 Viet. c. 41), 
0 . 38 (I), from the boroughs to the county council, but subject to the existing 
contracts lietween the boroughs and the visiting justices of the asylum (As 
tialop County Council (1891), 65 L. T. 416). For a form of agreement, com- 
pare Encyclopjetlia of Forms and Precedents, Vol. XVI., p. 369. As to the 
fcjrmination of agreements, see note (a>, infra. 

(ff) 53 64 Viet c, 5. 

(r) Tmnacy Act, 1890 (53 A 54 Viet. c. 6), b. 245 (1), and Sched. TV., M 
amond<Ki by lmnacy Act, 1891 (54 A 55 Viet. c. 65), b. 29. 

{t) Jhil., 9. 245 (*2). Notice of the resolution to separate must be given to 
the clerk of the county council, and six months after the date of such notice the 
borough council beoomes subject to the statutory obligationa to provide asylum 
accommodation {ildd., s. 245 (3) ), and also continues liable to contribute to the 
ot>uiity asylum so long as any of its pauper lunatics are therein (ibid., s. 245 (4) ). 
(t) See Uie text ana note (r), supra. 

[u) Lunacy Act, 1890(53 A 54 Yict. o. 5), e. 246. For a discussion on the above 
provision, see HowtoU v. Maidotom Ccrpcriuim, [1891] 2 Q. B. 1 10, C. A. The 
l>on>ugh will be treated as part of the county, and if and so far as it has nut 


contributed towards the expenses of ] 


, the county asylum its indebted* 
it of agreement by an arbitnitor 


ness will be fixed by agreement, or in defau 
appointed by the pomes, or if they cannot agree Iby the Local Government 
Board. In aeoertaining the sum to oe paid, the borcragh most be credited with 
any sums already eontribnted lor lunacy porpoaee in exoeesof its legal liability, 
and CNmiideratioQ most also be given to amounts which the bonm^ may have 
paid lor the reoeptio& or maintensnoe of its Innstics in the oounty ssylum 
(Luns^ Act, 1691 (54 A 55 Viet c. 65), s. IS (1); see siso 13 (2}h 

(tt) iWie oofitrsets (hereinsftcHr esUed rec^tion oontrsets) mnsl not he lor 



Part XL— Administration. 


487 


pauper lunatics of the local authority for whom the committee is 
acting or for the use and occupation of the whole or any part of the 
house. A visiting committee may also enter into a similar 
contract for the reception of pauper lunatics with any other 
committee in respect of the latter s asylum (c). 

1011. Where an asylum is more than sufficient for the pauper 
lunatics who for the time being can be lawfully received, the visiting 
committee may by resolution permit any other pauper lunatics to 
be received in the asylum (d), 

1012. Private patients may be received into any asylum uj)oii 
such terms as to payment and accommodation as the visiting com- 
mittee think lit; and the conditions as to their reception and 
detention are the same as in the case of private patients received 
into hospitals or licensed houses (f)- 

more than five years, but may be renewed (Luna<*y Act, 1890 (58 & 54 Viet. c. 5), 
269 (8) ). They cannot be crtriied into olToot until approved by a Societary df 
State, and may be determined by him s. 269 (5)). If made with the 

iiiaiiagor of a licensed house they doteruiine on the house coa.‘<iug to be lieenso<l 
(ML, 8. 269(6) ; see note (f), p. 476, onLj. A reception contract made on Iwshalf 
of a borough with the visiting committee of an asylum and determinable by tlio 
parties can only be determined with the consent of a Secretary of State (ML, 
s. 269 (4)). If a Secretary of State dotorminos a reception contract, liaoility 
for asylum accomnuxlutiou attaches to the authority whose lunatics were 
received under the contract, although the tenn specified then*in has not expij*cd 
(M<L. 8. 269 (7) ). The local authoiity liable under a reception contract defrays 
out of the county or borough fund so much of the weekly charge agreed upon 
for each pauper lunatic as in the opinion of the visiting committee represents 
the sum, not exceeding one-fourth of the entiie weekly chaigo, due for 
accommodation in exonerutfim to that extent of the uni<jn to whicli the main* 
tenunceof any such pauper lunatic is chorgouble (iM,, a, 269 (9) ). As to fixing 
the weekly charge, see pp. 488 ef jfont. 

(6) See note (a), p, 480, ante. For a form of agreement, see Encyclopaedia of 
Forma and Precedents, Vol. XV'L, p. 869; and see also Ml., p. 868. 

(c) Lunacy Act, 1890 (68 & 54 Viet. c. 5), s. 269 ( I ). Where a reception contract 
bfrtween a visiting committee and the subscribers to a hospital (see p. 478, afUf), 
or between the council of a borough and the hospital, wjis subsisting on 
26th August, 1889, such contract continues in force ; and in tlio case of a 
contract entered into by the visiting committee on its expiration, a new con- 
tract may be sulistituted ; whilst in the case of a contract enUtred into by tljo 
council of a borough, such contract may be reiiowotl subject to the same 
conditions and with the same consequences as if it had biHJU entered into by a 
visiting committee on behalf of the borough (liiinacy Act, 18(#6 (58 54 Vict. 

c. 5), 8. 209 (2); Lunacy Act, 1891 (54 & 55 Vict. c. 65), s. 17). Except as 
before mentioned, a visiting committee must not enbit into a rocej>tion contract 
with subscribers to a hospital (Lunacy Act, 181H) (58 & 54 Vict. c. 5), s. 269(8) ), 
Where a reception contract has been entered into by the visiting committee of au 
asylum with the subscribers to a hospital, or the manager of a liijcnsed house, 
the hoiqntul or house may he visited by any member fur the time being of the 
committee of the asvlum (ML, s. 209 (10) ). 

(</} Ibid,, s. 270 (1). The resolution, wiuch may be rewskinded or varied (ibid,^ 
s. 270 (3) ), may reciuire an undertaking from the guardians to whose union the 
lunatic is char^ble for payment of the expenses of his maintenance, his buiial, 
if he dies in the asylum, and his removal within six days after notice from the 
manager of the asvlum (Ml,, s. 270 (2) )• 

(«) IbitL, s. 27 1 ( 1 ). An account of the amount by which the sums charged for 
private patients exceeds the amount of the sums charged for pauper patients 
settled in any place which has contributed to prqviue the asylum uiust l>e 
made up to the last day of each year. Out of this ascertained amount such 
sums for building, repairs, outgoing, and expenses as the visiting committee 
think proper may be allowed, atuT the surplus, if any, must be paid to the 
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Sub-Sect. 5. — JfiseeltaneauB, 

1013. Expenses to be paid by a local authority for the purposes 
of the Lunacy Act, 181)0 (/), must be paid by their treasurer out of 
the county or borough fund to the treasurer of the asylum to which 
the local authority is liable (^). 

1014. When an asylum is situate without the limits of the 
administrative area of the local authority providing it, the council 
and justices of the county or borough to which the asylum belongs 
have full power and authority to act in the county or borough in 
wljich the asylum is situate so far as concerns the regulation 
thereof (h), 

1015. Lands and buildings purchased or acquired for the pur- 
po8(}8 of any asylum and any additional building thereon will, 
while used for those purposes, be assessed to county, parochial, 
district, and other rates, on the same basis and to the same extent 
as other lands and buildings in the same parish or district (i). 

1016. Where the approval of a Secretary of State to any agree* 
merit, contract, or plan is necessary the document, together with an 
estimate of its probable cost, must be submitted to both the Com- 
nuBsioners and the Secretary of State, and the Commissioners must 
report to the Secretary of State, who may approve the agreement, 
contract, or plan, with or without modification, or may refuse his 
approval (A:). 


Sect. 6. — Expen$e$ of Pauper Lunatics, 

Sub-Sect. 1 . — Fixing ths Charge fer Maintenance etc. 

1017. Every visiting committee must fix a weekly sum for the 
expenses of maintenance (Z) and other expenses of each pauper 


troiisiiror of the authority to which the aeyliiin belongs ; or where the asylum 
IwlongH to si'veral authorities, to their resnectivo treasurers in the pi'oportions in 
which they contributed to the asylum, ana must be applied us part of the county 
or iMirough fund (Lunacy Act, 1890 (63 A 64 Viet. o. 6), s. 271 (2)). As to 
providing acoommodatiou for private patients, see s. 266 ; and p. 482, ante. 

(/) 63 & 64 Viet. c. 6. 

{g) IbUl.t s. 273. The Icwal authority may, with the consent of the Local 
Govoi’iimeut Ihmrd and subject to the provisions of the Local Government Act, 
1888 (61 ^ 62 Viet. o. 41), and the Municipal Corporations Act, 1882 r46 & 46 
Viet. o. 60), according as the same respectively are anplicable to uie local 
authority, ^irrow on the se<;urity of the county or borougn fund and [or] of any 
revenue of the local auUiovity for the purpose of paying moi^ payable under 
the Lunacy Act, 1890 (63 & 64 Viet. c. 6) (f6*d., s. 274 (l)b Tne Public Works 
Loiins Ck>mmistiioners may, if they see fit, make loans to the local authority on the 
above security and for the above-mentioned purposes (tftici., s. i74 (2) ). 

(h) Lunacy Act, 1890 (63 A 64 Viet. c. 6). s, 262. 

(f) /6td., 8. 263. As to decisions with reference to the principles on which 
asylums are rated, and the law on the subject, see title Bates and Bahno, 

(k) Lunacy Act, 1890 (63 A 64 Viet o. 6), s. 272. Mm noet facto consent 1^ a 
Sectary of State is invariably refused, however desirable the work may have 
been (see Commissioners* 63ra Heport pp* 18, 29, 36, and 59th Beport p- 26). 
As to obtaining the approval of the Sectary of State and the CommissionerB 
to plans, seo the instruciions issued in September, 1911, by the Commissioners 
telatiog to the sites and oonstmotion of lunatio asyluina. 

(l) he , , the reasonable charge of the lodging, maintenance, medicine, clothing, 
and care of the lunatio (Lunacy A<A, 1890 (63 A 64 Viot o* 6}« a* 237 (1} }. 
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lunatic (m) in the asylum (n), of such amount, not exceeding 14«., 
that the total of such weekly sums must be sufficient to defray such 
expenses, and also the salaries of the officers and attendants of the 
asylum, and sucli weekly sum may from time to time be altered. 
If 14«. a week is found insufficient, the local authority may order 
the necessary addition to the weekly sum. Every such order must 
be signed by their clerk and published in a local newspaper (o). 

A committee may fix a greater weekly sum, not exceeding 14«., to 
be charged in respect of pauper lunatics other than those sent from 
or settled in a parish or place within the county or borough to which 
the asylum belongs (p). Any excess created by the payment of 
such greater weekly sum may, if the visiting committee think fit, 
be paid over to a building and repair fund to be applied to the altering, 
repairing, or improving the asylum (< 7 ), and the committee must 
submit annually to the local authority a detailed statement of 
such application (r). 

Where the visiting committee have more than one asylum under 
their control they may, subject to any direction from the local autho- 
rity, provide for a uniform charge for maintenance of lunatics in 
the several asylums, and for this purpose any surplus from one 
asylum may be applied to any deficit on another («). 

Sub-Sect. 2 . — TAahility for Mainitnanct etc. 

1018 . Whenever a justice directs a lunatic or alleged lunatic, 
whether a pauper or not, to be examined by a medical practitioner 
under the provisions of the Lunacy Acts (0i he or any other justice 
having jurisdiction where the examination took place may order 
the guardians to pay such reasonable remuneration (u) to the 
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(tn) The provisions, set out in pp. 488, post, as to expenses of 

pauper limatics are applicable not only to lunatics rocoived as paupers, but to 
lunatics in institutions who become paupers (Lunacy Act, 1891 (54 & 55 Yict. 
c. 66), s. 22). 

(n) The compound phrase ** expenses of maintenance and other expenses of 
each pauper lunatic in the af^lum includes the payment of parochial and 
other rat^ charged on the buildings of a county asylum, and payment thereof 
may lawfully be made out of the maintenance fund of the asylum (Jt. v. Dolby, 
[18921 2 Q. B. 301). 

(oj Lunacy Act, 1890 (53 & 64 Viet. c. 5), s. 283 (1), (2). If the amount so 
Rxea is found to be more than sufficient, it seems that the unions contributing 
have no claim for repayment of any part {Proctor v. Cheshire (Jouuty CoumU 
(1892), 66 J. P. 632), 

(») This greater weekly sum not exceeding 14«. is not an excess siim over 
and above the sum not exceeding 14<. referred to in the Lunacy Act, 1 890 (63 A 64 
Viet, c. 6), 8. 283 (1). A visiting committee have no power, therefore, to fix a 
gmter weekly sum than 14^. for out-county paupfTs; all they can do is h) 
oijSerentiate and charge leas than Hs. for home lunatics, but a growtf^r sum up 
to the Hi. limit for out-lunatics {FUch v, Bermondsey Guardians^ [1905] 1 K. If. 
624, C. A.). 

(o) If the committee do not utilise the excess in the way directed the lowtl 
auuiority would seem to be able to claim the amount Q*rvctor v. Cheshire 
Cbiinfv Uouncii, supra). 

(r) Lunacy Act, 1890 (63 & 64 Viet. c. 6), s. 283 (3). (4). 

M Ibid., 8. 284. 

h) See note (Q. p. 412. ante. 

(«) In an Inan case it was held that remuneration could only be made for 
pfofoMimel aernoeo, for loss of the doctor's time {M. v. Delvin (.V-- 
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tnc(1iral practitioner (r), and ali otlier reasonable expenses of the 
examination and inquiry and of carrying out any order (te)* 

1019 . The costs of obtaining an order for the removal of a lunatic 
in a licensed house or hospital who becomes a pauper (.r), and of 
liis removal, must be repaid to the manager by the authority liable 
for maintenance, and any justice having jurisdiction where the 
hospital or house from wliich the lunatic was removed is situate 
has powder to fix the amount and to order the repayment (^). 

1020. Where a pauper lunatic is sent to an institution for lunatics, 
or where a lunatic in such an institution becomes a pauper (a:), he is 
deemed to be chargeable to the union from which he was sent until 
it is established tliat he is settled in some other union or that it 
cannot be ascertained where he was settled, and the manager must 
forthwith give notice to the authority liable for maintenance (a') that 
tlie lunatic has become destitute. Every pauper lunatic chargeable 
to a union is while residing in an institution for lunatics deemed 
for purposes of settlement to be resident in the union to which he 
is chargeable (a). 

1021 The justice by whom any pauper lunatic is sent to an institu- 
tion, or any two justices of the county or borough in which the institu- 
tion where any pauper lunatic is confined is situate, or from any part 
of which any pauper has been sent, or any two justices being visitors 
of such institution, may order guardians to whose union the lunatic 
is chargeable to pay to the treasurer or manager of the institution 
tlie reasonable charges of the lodging, maintenance, medicine, 
clotliing, and care (referred to as expenses of maintenance) of such 
lunatic (h). Such an order may be wholly or partly retrospective 
or prospective and is not subject to appeal (c). 


(r) If tho justice has authority to call in two medical practitioners (f.y., under 
the Lunacy Act, 1890 (55 & 54 Viet. c. 5). s. 13 (2) ; see p. 506, pok), he caa 
pniperly order payment of their remuneration. 

M Lunacy Act, 1890 (53 & 54 Viet, c. 5), s. 285. 

(r) See p. 519, po$t. 

((/) Lunacy Act, 1891 (54 A 65 Viet. c. 66), s. 19 (2). In the case of refusal 
or neglect to pay, sxjch amounts can be rect)vered oy distress or action under 
the Lunacy Act, 1890 (53 A 54 Viet. c. 5), s. 314 ; see p. 492, post. 

(:) The coiuicil of each county mu.st from time to time payout of the cimnty 
fuml to the guardians of every poor law union or council of a borough wholly 
or puiilv in tho co\inty a sum equal to 4 e. a week for each pauper lunatic, 
chargeable to the union or borough and maintained in an asylum, registered 
hospital, or licensed house for whom the net charge upon the guardians, after 
deducting any amount received by them for the maintenance of such lunatic 
from any source other than local rates, is equal to or exceeds 4«. a week through, 
nut the iwrtod of inniiitenance for which the sum is so paid (Ix>cal Oovernmeut 
Act, 1888 (51 A 52 'VTict. c. 41), s. 24 (2) (f). fgj). As to the fund from which 
th<>se pa}mients are made, see ibid,, a. 24 (2) (e). As to the deduction from the 
<H»st of maintenance of, and the right of a county oouncil to recover, sums 
r«H3eived from a source other than local rates, see Cal/te l/nion v. IVt/ii Cowdy 
Connaf, [1911] 1 K, B. 71T. 
f«) Lunacy Act, 1890 (53 A 54 Viet c. 5), a. 286. 

(b) In fixing the amount of these charges, justices are not restricted to the 
limit of 14ff. per week (see p. 489, ante) imposed or the Lunacy Act, 1890 (53 A 54 
Viet c. 5), a. 283 (Oianunyan Oounty Jsjfluin (OammMeeo/ v. Cardiff 

Onarditine^ 1 K. B. 437, C. A., oveemilmg the dirium of W&iOHT, J., m 

fife/efk Cenmty Lamiie AejfUm v. Siam Union Omrdiani (1687), 76 L. T. 494). 

{€) Ltmaey Act, 1690 (53 A 64 Viet e. 6), a. $67. oHm made under Wi 
ftyrkkiu wlU be nghUy made m porta (A. ?. ifriiss, (169$) 6 Q. B. 136), Xim 
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1022. Orders for payment of expenses may be made by justices 
upon guardians although the union is not within such justices’ 
jurisdiction. Guardians of any union may obtain orders as to 
settlement or chargeability and payment of expenses of pauper 
lunatics (d). Orders for future maintenance will extend to expenses 
incurred in any institution where for the time being the lunatic is 
confined (e). 

1023. All incidental expenses and maintenance of a lunatic 
removed to an institution who would at the time (/) of his removal 
have been exempt from removal to the parihh of-his settlement or 
country of his birth by reason of some provision of the Poor 
Ilemoval Act, 184G(/7), as amended, must be paid by guardians of 
the union wherein the lunatic has acquired such exemption, and 
no order (/<) must be made in respect of such lunatic upon the 
guardians of the union wherein the lunatic is settled, wliile the 
above-mentioned expenses are to be paid and charged in this 
way (i). 

1024. The necessary expenses attending the removal, discharge, 
or burial of a pauper lunatic in an institution must be borne by the 
union to which he is chargeable or the local authority liable for 
maintenance, and must be paid by the guardians or the treasurer of 
the local authority (./). 

1025. The liability of any relation or person to maintain any 
lunatic is not taken away or afTected where the lunatic is confined 

8ul>8taative order is not subject to appeal, but tlio refusal to loako an order can 
Ik) appealed from ; see p. 494, jfoet. An to why no apf>eal is jrivon, see v. 
NorthampUm {Recorder) (ISG6), 6 B. & S., 60S, ;>cr CocKBUiiN, C.J., at pp. 660, 
661 ; R, ▼. Bruce, [lS9‘ij 2 Q. B. 166, per WliioUT, J. Notwithstanding that the 
order is not subject to appeal, whore an action is brought to enforce the order 
the defendants are entitled to plead and defend {Suffolk County Lunatic Asyluta 
y. Stow Union Guard iaiis (1897), 76 L. T. 494). 

(</) Lunacy Act, 1890 (63 & 54 Viet. c. 6), s. 292. 

(e) I hid., s. 293. 

(/) The time of the removal determines the liability. If irremovability has 
been acquired, subsequent loss of that status is immaterial (R. v. SL Gilra-in-the 
Fields Oumetra (I860), 30 L. J. (m. c.) 13; 27mm6 Union Uuardiana v. Wunda^ 
worth Union Gtmrdian'i (I^IX ), 30 J. P. 167). 

(g) 9 & 10 Viet. c. 66, as amended by the Potjr Law Amendment Art, 1849 
(12 & 13 Viet. c. 103), 8. 4 ; Pour Removal Act, 1861 (24 & 26 Viet. c. 65) ; and 
Union Chargeability Act, 1866 (28 & 29 Viet. c. 79). See title Poor Law. 

(ft) When the lunatic cannot be removed to the piuish of bis settlement or 
the country of his birth the expenses are thrown uptin the union in which he 
has a status of irremovability, and the justices nmy make an order on tlie 
guardians of that union for the payment of such expenses (Leida Uuardiana v. 
irak^eJd Guardians (1867), IK&li. 268). 

(i) Lunacy Act, 1890 (63 St 64 Viet. c. 6), s. 294 ; the words of which are 
** as hmin provided/* and seem to refer to the section and not to the Act gene- 
rally. Therefore, in cases coming within ibid., s. 294 , orders for adjudication and 
for payment of expenses and maintenance cannot be made under ss. 288, 289, 
ibid, (see p. 490, aide). Orders hereunder are appealable (H. v. London dust ices, 
Kx paaris ^nwtUon Union (1896), 60 J. P. 466), and can bo made ex 'ftarie (R, v. 

[1892] 2 U. B. 136) ; see also Hendon Union v. Hatnpslead Unardiana ( 1 893), 
62 L. J. (M. C.) 170. 

{j) Lunacy Act, 1890 (63 64 Viet. c. 6), «. 297. fcJeo also title liURixt 

Crbmaxxox, Voi Xn., p. 646; and see p. 482, 
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in any institution by any provision in the Lunacy Acta ( k) con- 
cerning lunatics* maintouance (Z). 

1026. The provisions of the Lunacy Acts (k) for the payment of 
expenses of pauper lunatics are applicable to persons confined as 
pauper lunatics sent to institutions under any Act, other than the 
Lunacy Acts (m), authorising their reception as pauper lunatics, and, 
save as otherwise provided for lunatics appearing to have any real 
or personal property applicable for maintenance, to all other 
lunatics sent to any institution under a justices* order prior to the 
Lunacy Acts (/c), or under a summary reception order made by a 
justice under the Lunacy Acts ( A:), or under an order of two or 
more Commissioners, as if such last-mentioned lunatics were at the 
time of being so sent actually chargeable to the union from which 
they are sent (n). 

SuB-SxOT. 3 . — Payment and Recovery of ErptfMf^ 

1027. Guardians upon whom an order for payment might be 
made may pay without an order (o), and may charge the payment 
to such account as they could have done if an order had been 
made(p). 

1028. Tlie guardians may recover any sum paid under the order 
for medical examination and detention of a lunatic or alleged lunatic 
from him or his estate and from the person or authority legally 
liable for his maintenance (g). 

1029. If the treasurer of any local authority upon whom any 
order of justices for the payment of money is made refuses or 
neglects for twenty days after due notice of the order to pay, the 
money, with the expenses of recovering it, may be recovered by 
distress and sale of such tr6asurer*8 goods by warrant under the 
hands of two justices or by an action or other proceeding. In 
the case of guardians so refusing or neglecting to pay, the money, 
with the expenses, may he recovered by an action or other pro- 
ceeding (r). In any such action or proceeding no objection can be 


(A) Seo note (/), p. 412, ante, 

(/) Lunacy Act, 1890 (53 & 54 Viet. c. 6), 6. 296. The fact that a mainten- 
anco order has been obtained against a husband is no reason why a similar 
order should not be obtained a^nst a son (Cbfe t. Rrown, [1907] 2 K. B. 
301). See, ^neraliy, title Pooii Law. 

(in) Criminal Lunatics Act. 1884 (47 A 48 Viet, a 64), s. 8 ; Army Act, 

1881 (44 A 45 Viet. c. 58), s. 91 ; Naval Enlistment Act, 1884 (47 A 48 Viet. 

o. 46), a. 3 ; as to the Lunacy Acts, see note (Q, p. 412, ante, 

(n) Lunacy Act. 1890 (53 A 54 Viet c. 5), s. 298. 

(a) But if they pay by mistake and without justices* order when no order 
could have been made against them, they cannot recover the amount (Ineivich 
Unim V. Maeeleefield Uwm (1890), 55 J. P. 134). 

(p) Lunacy Act, 1890 (53 A 54 Viot. o. 5), e. 295. 

(o) a. m 

(r) For payment of debts by guardians, see Poor Law (Payment of Debts) 
Act, 1859 (22 A 23 Viet o. 49). Such sum lor maintenanoe ordered by 

justioes to be paid under the Lunacy Act, 1^0 (53 A 54 Viet c. 5), a. 287 (see 

p. 490, onfs), is a debt, claim, or demand due from guardians within the meaning 
of the Lunacy Act, 1^0 (53 A 54 Viet c. 5} (i?. r, SUjpmy Union (1874), L. B. 
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taken to any defect or want of form in any reception or maintenance 
order, certificate, or adjudication if the order or adjudication (<) 
has not been appealed against, or if appealed against, has been 
affirmed (t). 

1030. If it appears to any justice that a lunatic chargeable to any 
union or local authority (w) has any real or personal property more 
than sufficient (a) to maintain his family (if any), such justice may 
order a relieving officer of the union or the treasurer or some other 
officer of the local authority to seize so much of any money (b), or to 
seize and sell so much of any other personal property (c), and to 
receive so much of the rents of any land (d) of the lunatic as the 
justice may think sufficient to pay for the maintenance and 
incidental expenses incurred and to be incurred in relation to the 
lunatic («). If (/*) any trustee or bank or other society or person 


9 Q. R. 383), and must accordingly be paid or proceodinge taken to recover 
it within the time thereby limited. 

(«) The adjudication is inclusive for the purposes of this provision. Thus in 
an action under this provision to recover expenses of maintenance from guardians 
against whose union an order was made, evidence to ^ow that the order was in 
fact wrongly made or that the lunatic had since acquired a fresh settlement was 
held inadmissible (Suffolk Cmtnty Lunatic Asylum {Viaiting Oommitite) v. 
Nottingham Union Guardians (1905), 69 J. P. 120). 

(f) Lunacy Act, 1890 (63 64 Vict. c. 6), s. 314. 

(u) The benefit of this provision is intended to be given to any local authority 
in fact maintaining the lunatic, and is upplicaole to the case of a person 
originally confined as a pauper but since classified as a private patient (/^. v. 
FtAham Guardianif [1909] 2 K. B. 604), and also to the case of a lunatic not 
confined in an asylum. 

(а) It is to be noted that the wants of the lunatic’s family must bo satisfied 
before the local authority can seize and apply towards the lunatic’s main- 
tenance ; only the overplus not so needed can M seized, the policy being not 
to deprive such persons of the necessaries of Hf©, without which they would 
themselves lx)come chargeable ; compare Be Tyc (o Peraon of Unaound mind not 
$(» Fourul), [19001 1 Ch. 249, O.A, 

(б) Money in the Post Office Savings Bank was seized in Be BetheVa Application 
(1899), 80 T. 492. 

(c) There is no jurisdiction to order a seizure of a lunatic’s shares in a com- 
pany (Be Noyce, [1892] 1 Q. B. 97). In such a case a vesting order from the 
lligh Court would be necessary. 

(d) ^ A mortgagee's statutory right to appoint a receiver would appear to have 
pnority over the local authority’s rights given by this provision. 

(e) ^ese do not affect the jurisdiction of the judge in lunacy, as to which 

see pp. 412 et aeq., ante. He has, of course, discretion in the application of the 
lunatic’s property, and can apply such property for the lunatic’s mainton- 
anoe without regard to the question of whether the same is more than sufficient 
to his family (Be Tye (a Person of Unaound Mind not ao Fountl), supray 

Ho, also, guardians will be restrained from enforcing an order under this 
provision when once an order in lunacy has been obt^ed ( Winkle v. BaHey, 
[1897] 1 Ch. 123). As to a claim by guardians against the representatives of 
a deceased lunatic, see p. 441, ante* The Summary Jurisdiction Acta (as to 
which see title Maoistrates) have no application to these orders (Sununarr 
Jurisdiction Acts, 1848 (11 & 12 Vict. c. 43;, s. 36; 1879 (42 ft 43 Vict c. 49), 
s. 64), which should be applied for in open court. The jushoes have no power 
to give costs, nor have they power to state a case (Be Bathes AppHetdion, 
supra). As to the rights ot guardians in respect of the property of paupers 
under the Poor Law Amendment Act, 1849 (12 & 13 Vict. o. 193), e. 16, see 
title Poor Law. 

(/) This provision is permissive only* and imposes no obligation on the 
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Sbot. •. having poBsesBion of any property of a lunatic pay or traoBfw ths 
EipensBB of Bame as aforeaaid in or towarda repayment of the charges above 
Pauper mentioned, whether under an order or without an order (y), such 
Lu natic s, officer’s or treasurer’s receipt shall be a good discharge (/(). 

Appwa 1031. Any person aggrieved by the refusal of an order by a justice 

justices as to the payment of expenses of pauper lunatics (i) 
N>A.v appeal to quarter sessions upon giving fourteen days’ notice 
order. to the justice or justices against whom the appeal is mode. The 

determination of the court on the appeal is final (k). 


Order of 
county court. 


1032. The power of a county court judge to make an order for 
payment of expenses incurred by guardians is dealt with else- 
where (Z). 


other 1033. Apart from the provisions of the Lunacy Acts (in), local 

lemedieo. authorities can recover sums expended by them for the relief or 

maintenance of a pauper lunatic — 

(1) Judgment (1) By obtaining judgment against him, when alive (n), or 
in ordinary against ois estuiep when dead (o), as ordinary creditors. There is 

^ an implied common law obligation on the lunatic to refund the 

amount so expended (limited to six years' arrears if able so to 
do (n). 

m Petition (2) Where money to which the lunatic is entitled has been paid 
ut cJ^und^ into court a petition for payment out to the guardians may he 

©curt; presented (q). But there is a discretion to refuse an order for 

repayment unless it be for the beneht of the lunatic (r). 

•nnoitror^* (8) Where a pauper is entitled to an annuity or other periodical 
oOior ^ payment the trustee or p^^rson liable therefor may from time to 

l>criodioal time pay to the guardians (whose receipt is a good discharge) 

p^ment; incurred in the relief of the pauper accrued since the last 


j>eii»ons named to pay (Winkle v, Bailey, [1897] 1 Ch. 123 ; lie Netuhf/ine Estate, 
EggUAcn v. Eeivhegin (1887), 36 Ch. D. 477, yw CinxTY, J., at p. 481). 

<[v) It is udvisuble, and in tho I’ost Office it is the invariable rule, to ro<iuii-e 
a justice's order before payment. 

(h) Lunacy Act, 1890 (53 & 54 Viet. c. 5), s. 299. 

(t) See pp. 490 ef ante, 

Ik) Lunacy Act, 1890 (53 54 Viet. c. 6), s. 301. 

(/) See title County Courts, Vol. VTIL, p. 070. 

(m) See note (/), p. 412, ante, 

{n) Be Clabboti (an /»/a«f), [1904] 2 Ch. 466; Birk'tnhead Union Guardians 
▼. Brookes (1906), 95 L. T, 359 ; and Be Newbeyin^a Estate^ EgyleUm v. Eewbegin, 

(o) Be Webster, Derby Union Guardians v. Sharratl (1884), 27 Ch. D. 710; Be 
Dreufery^s Truot (1854), 2 W. K. 436; Laver v. Chesterfield Union (1894), 
43 W. K. 25 ; Be IVufsoit, Staff{ford Union v. Bartlett, [1899] I Ch. 72. 

( j?) Be iroUofii BUmford Unum v. Bartlett, ruj/ra ; Be Harris (1880), 49 L. J. 
(Oit.) 327, C« A. ; Be Newbetjin*s Estate, EgyUton v, Eewhegin, supra, 

(q) Be UnfuWe Trmt (1851), 3 Mac. O. 281 ; Be Barker (1854), 2 W. E. 
139 ; Be Driumy'e Trust, eupra, 

(r) Be BuekleyU Trust (1860), John. 700. The court, whilst refusing payment 
for past maintenauoe, has authorised the application of dividends lor future 
maintemuioe {Be Colemans Trtade (1866), 14 L. T. 587), and payment of the 
aum annually certified to have 1 k.*ou e.xpi,udtHl by tho guanlians in each your 
hna been eanotioned, every such pHyment to he oil account ol arrears ( A'# 



Part XL — AoMiNistRAfioi^. 


495 


instalment (#). Kelief given to a pauper who is a member of a 
benefit or friendly society constitutes a debt recoverable from him- 
self or his representative after his death, and the managing body 
of the society must on notice pay the money in their hands to the 
guardians, whereupon they will be exonerated from any farther 
liability in respect thereof. Should the trustee or society decline 
to make the necessary payment the guardians may apply to the 
justices in petty sessions for an order for payment (t), 

(4) By grant of letters of administration to the estate of a 
deceased pauper lunatic in favour of the guardians, or their 
nominee, as creditors (a), or by a similar grant of letters of adminis- 
tration to the estate of a deceased sane person for the use and 
benefit of a pauper lunatic next of kin maintained at the guardians' 
expense (f>). 

(5) The guardians can also apply by summons in lunacy for the 
appointment of their nominee as receiver of the lunatic's estate and 
payment of six year’s arrears of maintenance (c). 

Sub-Sect. 4. — Adjudication of Settlement, 

1034. Any two justices for the county or borough in which an 
institution for lunatics where a pauper lunatic is or has been con- 
fined is situate (d), or to which such institution, being an asylum, 
wholly or in part belongs, or from any part of which any pauper 
lunatic is or has been sent for confinement, may at any time inquire 


(«) Divided PariBhes and Poor Law Amendment Act, 1876 (39 & 40 Viet, 
c. 61), 8. 23. 

(f) Ibid, The justices* jurisdiction only extends to undisputed amounts (7?. v. 
Richardson^ [1^^] 2 Q. B. 323), and a trade union is not a benefit or friendly 
society for these purposes {Winder v. Kitiadon-on-JIull Corporation for the Poor 
{OoremoTB and Otuirdiana) (1888), 20 Q. B. D. 412). As to the conditions to 
which such claim is subject, and the sums (including those required to maintain 
membership in the benefit or friendly society) which take pn'ority thereto, see 
Poor Law Amendment Act, 1879 (42 Viet. c. 12), s. 1, and title Friendly 
Societies, Vol. XV., p. 149. 

(tt) Citation of next of kin and the King's Proctor is usually necessary beforo 
a grant will be authorised {Lambeth Onardians v. Bradshaw's Next of Kin 
(1886), 67 li. T. 86), though notice instead of citation may be accepted where 
the e^te is small {In the Goods of TeecSt [1896] P. 6; see also In tM Goods of 
Beeves (1890), 66 J. P. 24 ; Re Byrne (1888), 62 J. P. 281 ; In the Goods of Luce 
(1890), 64 J. P. 695 ; In the Goods of King (1893), 68 J. P. 464 ; In the Goods of 
LBiicrap (1891), 66 J. P. 626). As to grants of administration to creditors, 
see title ExECirroRS and Administrators, Vol. XIV., pp. \B%etseq, 

{b) Grants have been made to guardians or their clcerk for the use and 
lienefit of lunatics in the case of a lunatic daughter sole next of kin of her 
deceased mother {In the Gt^ods of Ftndlay^ MUe-Knd Old Town Guardians v. 
Findlay (1863), 3 Sw. A Tr. 265), a lunatic husband whose wife died intestate 
{In the Goods of EccUs (1889), 16 P. D. 1), and a lunatic widow whose husband 
died intestate {in the Goods of EverUy, [1892] P. 60). In the above cases the 
sureties were r^uired to justify. ^ 

(c) Re Taylor^ Edmonton Union v. Dedy^ [1901] 1 C^. 480, C. A. Btrt these 
applications are not favoured, the view of the masters in lunacy bmng that the 
cferk to the guardians is, under ordinary circumstances, an undesiranlo person 
to be appointed receiver of the patient's estate. 

(iQ (jfders only be mada under this provision where the lunatic is ocm* 
Bnea in «n institatioo : no order oen be made where the lunatic is in the work* 
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LtiKAticJS AND Persons or tlNSOUNo Mind. 


sioT. 6. into such lunatic’s settlement (<?), and may adjudge the settlement 
Sspensss of and order the guardians to pay to the guardians of any other union 
Pauper the expenses, referred to as incidental expenses, incurred in or 
Lunatios. about the lunatic's examination and appearance before a justice 
or justices, and his removal and conveyance to or from any institu* 
tion, and all moneys paid by such guardians to the treasurer 
or manager of the institution for the lunatic’s maintenance incurred 
within the previous twelve months (/), and if the lunatic is still in 
confinement to pay to such treasurer or manager the future 
maintenance of the lunatic (p). 

Where 1035. If a pauper lunatic is not settled in the union from which 

•ettiemeDt he was sent to an institution for lunatics, and his settlement cannot 
be ascertained (h), and the lunatic was sent from a quarter sessions 
borough which is free from contributing to payment of expenses of 
pauper lunatics chargeable to the county in which the borough is 
situate, or from a place not in such a borough, then the relieving 
officer of the union must give to the clerk of the local authority 
within whose area the lunatic is found ten days’ notice to appear 
before two justices having jurisdiction within such area (i). 

Such justices may adjudge the lunatic to be chargeable to the local 
authority, and order the local authority’s treasurer to pay the 
guardians the incidental expenses of the lunatic, and all moneys 
paid by such guardians for the lunatic’s maintenance incurred 
within the previous twelve months (/), and also to pay the lunatic’s 
future maintenance (k). The justices can direct other inquiries to 
ascertain the union of settlement, and may delay the adjudication 
until after such inquiries (1). 
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1036. Every local authority to whom a pauper lunatic is adjudged 
chargeable may make inquiries and may procure him to be 

J e) Lunacy Act, 1890 (63 & 64 Viet c. 6), b . 288, 

/) The limitation of twelve months only applies to the lunatic’s maintenance, 
; to the incidental expenses (B, v. Winster \lnhahitantB\ (1860), 14 Q. B. 344). 
(y) Lunacy Act, 1890 (63 & 64 Viet c. 6), s. 289. Adjudication orders, witn 
payment of incidental expenses, can be made after the death or discharge of the 
lunatic. So lotm as it stands, an adjudication order is final and conclusive 
(Suffolk Counkf Juunatic Asylum v. Nottingham Union Guardians (1906), 69 J. P. 
120), but it can be got nd of if fresh facts proving a change of settlement 
appm (ITsit Dtrhg Union v. Liverpool Vutrg (1882), 46 J. P. 372). It may be 
made «« parte, and an appeal lies to quarter sessions {R, v. London Ju$tice$, 
jBm parte Ndrmmion Union (l896), 60 J. P. 466). 

(A) A person bom in Scotland, Ireland, the Channel Islands, or any foreign 
country, and not having gained any settlement in England, is a person whose 
settlement cannot be ascertained {Somereetehire {(Berk of the Pea/ce) v. Shipham 
Otfereenre (1863), 3 B. ft 8. 607). So also, apparently, is a lunatic wim an 
acouired settlement which has been destroyed by the division of a parish 
under the Local Government Act, 1894 (66 ft 67 Viot o. 73} (it v. Newchurch 
{inhahiiarde) (1862), 3 B. ft 8. 107). 

Lunacy Act, 1890 (63 ft 64 Viot. o. 6 ), a. 290 (1). 
m See note (/), eup^ 

(A) The local authority has no appeal, the order being in the nature of an 
intenm order (W«2ioii v. Liverpool Overseers (1861), 17 G. B. 303). ^^ere 
applioation tinder this provision is opposed, the burden of proof that tne lunatie 
haa in laot a setUemoiit is on the reinMndents (CkerUeu Union v. Surrey (Clerh 
sftks Peace) (1893), 67 J. P. 372). 

(A Lonscy A^ 1890 (63 ft 64 Viot o. 6), s. 290 (2), (3); compare AU 
atiaU, Pcftar v. MidtOmsa (CM c/fAs Piece) (1860). 24 1 P. 661. 
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adjudged to be settled in any other union (m), and thereupon any two 
justices of the county or borough in which the institution where 
the lunatic is confined is situate, or from any part of which the 
lunatic was sent, or any two justices being visitors of the institu- 
tion, may order payment by the guardians to the local authority 
of the lunatic’s maintenance incurred within the previous twelve 
months and may provide for payment of his future maintenance (n). 

1037. The party obtaining any adjudication with regard to 
settlement must, within a reasonable time, send a copy to the 
guardians in whose union the lunatic is adjudged to be settled, 
together with a statement of the description and address of the 
guardians or clerk obtaining the order (o), and the place of 
confinement of the lunatic and the grounds of adjudication. On 
the hearing of an appeal against the order (p), the respondents 
must not give evidence of any other grounds in support than 
those set forth in the statement (q). 

Sub-Sect. 5. — Appeal from Order of Adjudication. 

1038. The guardians may appeal (r) to quarter sessions for the 
county or borough (s) on behalf of which the order was obtained or 
in which the union obtaining the order is situate, or where such 
union extends into several counties, then to the next quarter 
sessions for the county or borough in which the institution where 
the lunatic is or has been confined is situate (t), 

1039. The clerk to the justices making the order, or, if they have 
no clerk, the clerk of the peace to whom the depositions must be sent, 
must, within seven days after application by any party authorised 
to appeal, furnish a copy of the dispositions to the applicant on pay- 
ment. No omission or delay in furnishing such coi>y is a ground of 
appeal, and on the trial of the appeal an order cannot be set aside 
wholly or in part on the ground that the depositions do not furnish 
Buflicient evidence to support, or that any matter therein contained 
or omitted raises an objection to, the order or grounds on which it 
was made (u). 


(m) See note (g), p. 496, ante. 

Tn) liunacy Act, 1890 (53 & 51 Viet. c. 5), ss. 290 (4k 291. 

(o) Omission of the description and address can oe amended under ML, 
s. 307 Ui. V. Manchester Guardians (1856), 6 £. & B. 919); see p. 498, jtOAU 

(p) See the text, infra. 

Lunacy Act, 1890 (53 & 54 Viet. c. 5), s. 302. 

(r) The provisions of the Summary Jurisdiction Act, 1879 (42 & 43 Viet, 
c. 49), 6. 31, do not apply to these appeals (Lunacy Act, 1890 (53 & 54 Viet, 
c. 5), s. 313. 

(«) As to when the appeal lies to county quarter sessions and when to borough 
quarter sessions, see Archbold’s Poor Law, 15th ed., 477. Where the notice 
IS erroneously given to borough sessions, and tefore being act^ on by either 
party proper steps are taken to rectify the mistake, the mention of borough 
sessions may be treated as surplusage. Not so, however, where the notice has 
been acted on (IL v. Salop Justices (1854), 19 J. P. 149). 

(t) Lunacy Act, 1890 (53 A 64 Viet 0 . 6), s. 303. As to appeal from an order of 
jnsooes adjudicaUng that a pauper lunatic has acquired a status of irremov- 
ability, see Eastboums OuaraianM v. (^oydon Guardians, [1910] 2 K. B. 16. ’Hie 
court has power to adjourn the hearing of a part-heard appeal (A. v. Cambridyt 
Union Quardiom (1861). 9 W. B. 599). 

(t»} Lunacy Act, 1890 (63 A 54 Viet. c. 5), a. 304. If the justioes have no clerkf 
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1040. Notice of appeal niusl be sent to the party wlw obtained 
the order within twenty -one days after the sending of the copy of the 
order or within fourteen days after the supply of a copy of the 
depositions (r). The appellant must, with the notice, or fourteen 
days at least lieforo the first day of the sessions at which the appeal 
is to be tried, send to the respondent a statement of the grounds of 
such appeal, and cannot, on tlie hearing, give evidence of any other 
grounds (a). 

1041. No objection is allowed on account of any defect in the form 
of setting forth any firound of adjudication or appeal in any such 
statement, and no objection to the reception of legal evidence 
offered in support of any ground alleged to be set forth is to 
prevail unless the court con.sidors that such alleged ground is so 
imperfectly set forth as to he insufficient to enable the party 
reviewing the same to prepare for trial. Whore the court con- 
siders that either of such objections ought to prevail, the court 
may cause the statement to be amended, or may postpone the 
trial (/>). 

1042. If an objection is made on appeal or on certiorari on 
account of an omission or mistake in drawing up the order, and it 
is shown that sufficient grounds were proved before the justices to 
authorise the drawing up thereof free from the omission or mistake, 
the court can amend the order and give judgment on such terms as 
it thinks fit (c). No objection as to such omission or mistake will 
1)0 allowed on a certiorari unless specified in the rule for issuing the 
writ (d). The court’s decision on (1) the sufficiency and effect of 
the statement and of the copy or duplicate order sent to the 
a])peUant, and (2) the amending or refusal to amend the order or the 
statement is final (e). 

1043. The court can order payment of costs and charges by the 
unsuccessful party, and can certify the amount (/). Grounds set 
out in the statement which, in the court’s opinion, are frivolous or 


tho party gbtaining the order must so state in the statement of the grounds of 
udtudicution (Lunacy Act, 1890 (63 & 64 Viet, a 6), s. 304 (5); /{. v, St, Ptter^ 
Jhirim upon linfnbrr {JnhahitantB) (1861), 17 U. 13. G30; Jleskm Overseers v. St, 
J hide's Overseers (1863), 1 E. & B. 683). 

(f) liimacy Act, 1890 (63 & 64 Viet. c. 6), s. 306; William ?. Burgess (1840), 
n Ad. & £1. 636. 

(a) Lunacy Act, 1890 (63 & 64 Viot, o. 6), s. 306. The oourt oan enter and 
recite an appeid although the statement was sent neither with the notice of 
ap]ieoL nor within foiu’toen days of the first day of the sessions to which the 
notice relates {Bath Union Guardians ▼. IfWwicA Union Guardians (1904), 68 
J. P, 240; It. ▼. Shrtg^hirf Jusfics^ (1838), 8 Ad. 6: El. 173). 

(h) Lunacy Act, 1890 (63 & 64 Vict c. 6), s. 307. 

(r) The oourt must not amend the order in such a way as to change the 
parties to the appeal (Be LaneaUert It, ▼. Liverpool (fnhahUants) (1860), 24 J. P. 
646). As to certioran, see title Cnowir Practicb, YoL X., pp. 166 st seq, 

(d) Lunacy Act, 1890 (63 ft 54 Viet. o. 6), a. 308. 

(r) s. 310. In Epping UnUm v. 0<fiif«r6«fy Union (1908), 73 J. P. 411, 
it was held that quarter sesaioiis oould not, for this reason, stats a ease for the 
opinion of the High Oourt. 

(/} The order for oosts must bemado by the eessioiii which heard the impeal 

(ft. f . m^fifrdsMrs JusHm (1867), 92 J. F. 909). 
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veiatiouB Tviil render the party setting up the same liable for the 
other party’s costs of disputing them (a). 

1044. When an order has been made the party who obtained the 
order, whether notice of appeal has been given or not, and 
whether the appeal has been entered or not, may abandon the 
order by notice to the appellant or party entitled to appeal, and 
thereupon the order and all proceedings thereon will bo void and 
cannot be given in evidence should any other order for the same 
purposes be obtained (h), and the party abandoning must in case of 
an appeal pay the appellant’s costs (c). 

1045. The guardians, clerks to guardians, and relieving ofiicers 
of every union, and the clerk of the local authority, interested in 
the inquiry or appeal as to settlement, and persons duly authorised 
by them or him, must be allowed free access in the presence of 
the medical attendant to the lunatic to examine him (J). 


Part XII. — Reception and Care of Lunatics 
and idiots. 

Sect. 1. — Reception of Lunatia. 

Sub-Sect. 1.— -/n OentmL 

1046. Except for a short time in urgent cases (c), or in the case 
of relatives or friends (y ), a person can only be lawfully detained 
against his will as a lunatic under an order made by some person 
authorised by law (p). Such orders may be made (1) by a judicial 
authority on petition (/O ; (2) in a summary way, without petition, 
by a justice or a chairman of guardians (i) ; (3) by two or more 
Commissioners in Lunacy (k ) ; (4) by a committee of the person or a 
master in lunacy in the case of a lunatic so found by inquisition (/) ; 
and (6) in urgent cases by a relative of the lunatic (w). 


i a) Lunacy Act, 1S9() (^>3 & 64 Viet, c. 6), s. 309. 
b) 311 11), 

c) Ibid,, 8. 311 (2); as to taxation, seo ibid., s. 311 (S). 
a) lbid,t 8. 312. 
e) Seo p. 6C0, poaL 
/) See p. 601, pewf. 

to) See Lunacy Act, 1890 (63 & 64 Viet. o. 5), s. 4 (1) ; and as to the penalty 
for deUiuing lunatics without authority, dud., s. 316, and p. 627, p<^t. A» to 
reception orders made before the Act, the person who signed the order i« 
clothed with aU the powers and subject to all the obligations of a petitioner 
for a reoeption order under the Act, see Lui<acy Act, 1S90 (63 6c 64 Viet. o. 6), 
a. 336. 

(h) See p. 601,piMf. 

(0 See p. 605, po$t. 

(A) See pp. 499. 609, jtoaL As to the Comuiij^^ioncrs in Lunacy, see p. 400, nwfe. 
(/) See p. 416, As to committees of the person and masters in lunacy, 

see pp. 414, 423, ante. 

« (m) Sea note to}« P* 
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1047. Any two or more Commissioners may visit a pauper lunatic 
or alleged lunatic not in an institution for lunatics or workhousot 
and may, if they think fit, call in a medical practitioner. Should 
the latter sign a medical certificate with regard to the lunatic, they 
may by order direct the lunatic to be received in an institution for 
lunatics, and may require the relieving officer of the district or any 
constable to convey him to such institution (n). 

1048. A lunatic so found by inquisition may be received in an 
institution for lutiatics or as a single patient upon an order signed 
by the committee of the person of the lunatic, and having annexed 
thereto a copy of the order appointing the committee, or, if no such 
committee has been appointed, upon an order signed by a master (o). 

1049. In cases of urgency, where it is expedient either for the 
welfare of a person (not a pauper) alleged to a lunatic, or for the 
public safety that the patient should be forthwith placed under care 
and treatment, he may be received and detained in an institution 
for lunatics or as a single patient upon an urgency order ( p) made, 
if possible, by the husband or wife, or by a relative of the alleged 
lunatic, accompanied by one medical certificate (q). But this pro- 
cedure should only be adopted where instant intervention is 
required either for the sake of the alleged lunatic or for the sake of 
the public (r). An urgency order will remain in force for seven 
days from its date, or, if a petition for a reception order is pending, 
then until the petition is finally disposed of («). 

1050. If a constable, relieving officer, or overseer is satisfied that 
it is necessary for the public safety or the welfare of an alleged 
lunatic that the latter should, before proceedings can be taken, be 
placed under care or control, he may remove the alleged lunatic to 


(n) Tiunacy Act, 1890 (63 & 64 Viet. c. 6), a. 23. The order, if it appears to 
be iu conformity with the Act, is a sufiloient authority to auyb^y acting there- 
under (see thid.f s. 36 (1) ; and n|>. 610 ef te^., p<t8t), but will cease to have any 
force unless it is acted upon wiUuu seven clear days from its date (Lunacy Act, 
1890 (63 & 64 Viet. o. 6). a. 86 (8) ). 

(«) Jbid., 8. 12. 

Ip) An urpjiicy order, if it appears to be in conformity with the Act, is a 
Bumcient uutnority to anybody acting thereunder (see ibid,, s. 86 (t) ; and p. 610, 


pewO. 

(y) Lunacy Act, 1890 (68 & 64 Viet. o. 6), s. 11 (1). The medical certificate 
must contain a statement that it is expedient for the welfare of the alleged 
lunatic or for the public safety that he would be forthwith placed under care 
and treatment, witn the reasons for such statement (ibid., s. 28 (3) ) ; and it must 
appear from it that the alleged lunatic was examined not more than two days 
before reception e. 29 (3) ). The forms to be used are set out in Sched. ll., 
(iidd.), and must molude a statement of particulars (i6id., s. 1 1 (7) ). An ur^ni^ 
order may be signed before or after the medical certificate (t6id., s. 11 (2) p U 
not aimed by t£e husband or wife or a relative of the patient, the order must 
state the reason for this omission and the connection with the patient of the 
person who a^is and the oiroumstances under which he signs (ibid., s. 11 (3) ). 
The person signing must be twenty-one years of and must have seen tine 

patient within two days from the dateof theorder 11 (4)). If an urgency 

order is made before a petition for a reception order is presented, it must be 
refenred to in the petition. If made after the presentation of a potion, a copy 
thereof most be aent to the judicial authority to whom the petition haa be«n 
presented (ibid., s. 11 (6) ). 

(r) Hb QUAftart, [18981 1 Ch. 466, C. A., ter Lord Hxlsburt, L.C.,at p. 476. 

(i) Lunacy Act, 1890 (63 A 64 Viet c. 6). a 11 (6). 
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the workhoQse of the union in which the alleged lunatic is ; and the 
master of the workhouse must, unless he has no proper accomuioda* 
tion, receive and detain him for a period not exceeding three days, 
before the expiration of which period the constable, relieving officer, 
or overseer must take the necessary proceedings for a summary 
order before the judicial authority (t). 

106L A relation or friend may be allowed to retain or take a 
lunatic, as to whom a summary reception order might be made, 
under his own care, provided that a justice having jurisdiction to 
make such summary reception order, or the visitors of the asylum 
in which the lunatic is or is intended to be placed, are satisfied that 
proper care will be taken of the lunatic («). 

Any relative or friend of a pauper lunatic confined in an asylum 
may on application be authorised by the visiting committee to take 
charge of him ; but the committee must be satisfied that the lunatic 
will be properly taken care of, and that the apiilication has the 
approval of the guardians to whom the lunatic is chargeable, or the 
local authority liable for his maintenance, and in case the proposed 
residence is outside the limits of such union or such local authority's 
area, then the approval also of a justice having jurisdiction in the 
place where the relative or friend resides. When such order is 
made the authority liable for maintenance must, to an amount in 
its discretion, pay to the person taking charge an allowance for 
the lunatic's maintenance, which, however, must not exceed the 
expenses the authority would have been put to bad the lunatic 
remained in the asylum (a). 

Sub- Sect. 2. — liecepiion Order$ on Petition. 

1052. Reception orders on petition must be made by a judicial 
authority (5). The statutory powers of the judicial authority may 

(0 Lunacy Act, 1890 (63 & 64 Viet. o. 6), s. 20. Under this provision sn 
absolute discretion is vested in the constable, relieving officer, or overseer with 
regard to the duties imiwsod on him thereunder. So in a case where a jduintjfT 
was taken by a relieving officer to an infirmary upon a cortificate of a doctor that 
he was insane, and the plaintiff turned out to be sane, he was non-suited in an 
action for damages against the doctor, whose certificate was not the causa causave 
of the removal to the infirmary ( v. Schmidt (1891), 56 J. P. 212, C. A.). 
The officer has only to be satisfied that it is necessary for the public safety or 
for the welfare of the alleged lunatic that he should be placed under care and 
control, and if a jury find that, although satisfied, the officer did not take 
reasonable care to satisfy himself, and award damages against him, judgment 
will be entered for the officer { Harv)ard v. Hachney l/vion (1898), 62 J. P. 227, 
C. A.) ; see also MorrU v. Atkins (1902J, 18 T. L. R. 628, C*. A. ; Wetsh y. Duck- 
worth (1902), 18 T. I,. B, 63.3. Whetner the patient is or is not a hmatic, the 
expenses of his maintonanro in the workhouse can be recovered as a necessary 
at common law file*/ Ham Union Ouardians y. Pearson (1890), 62 L. T. 638), 
As to the proceeoinge to be taken, see p. 494, ante, 

(u) Lunacy Act, 1890 (63 & 64 Viet. c. 6), a. 22. 

(c) I htd., s. 67 (1), (2). For the definition of a relative, see ihid,, s. 341, For 
the purposes of the ix>cal Government Act, 1888 (61 A 62 Viet. c. 4 1 ), s. 24 (2) Wi 
a lunatic boarded out is deemed to be a lunatic maintained in an asylum. This 
boarding out will not therefore disentitle the guardians to continue to receive 
from the county council the 4<. grant — ^in cases where it is made (see p, 490, 
ante) — in respect of paupers so boarded out (Lunacy Act, 1 890 (53 A 64 Viet, 
c. 5), 8. 67 ( 3 ) ). As to allowance for maintenance, see pp, 488 et sejr., ante. 
As to visits oy medical officer, see p. 472, antej and as to removal back to the 
asylum, see p. 619, jMMif. 

(6) A reception order cannot be made by a relaUve of the petitioner, or of 
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8 * 0 T. I. be exercised by (1) ft justice of the peace appointed annually by 
Reception of justices of county and quarter sessions boroughs out of their own 
Lunatics, body to exercise lunacy jurisdiction (c), or in any place where there 
are no separate quarter sessions, a justice appointed under the hand 
of the Lord Chancellor to exercise lunacy jurisdiction (d); (2) a 
county court judge (e); (3) a stipendiary or metropolitan police 
court magistrate (/). 

A county court judge or magistrate is not required to exercise 
his statutory powers so as to interfere with or delay the exercise of 
his ordinary jurisdiction (/;). 

junufiirtion Every judicial authority, in the exercise of his lunacy jurisdic- 
Aua |K)wcii. tion, has the same jurisdiction and power as regards the summoning 
and examining of witnesses, the administration of oaths and other- 
wise, as if he were acting in the exercise of his ordinary jurisdiction, 
and will be assisted, if he so requires, by the same officers as if he 
were so acting (h). 

Bvidenoe In 1053. The application must be made by petition referring to a 
support. statement of particulars and two medical certificates {i). The 

the lutiatic, or of the husband or wife of the lunatic (Lunacy Act, 1890 (53 & 
61 Viet c. 5). 8. 4 (1)). 

(c) 88. 9 (1), 10(1). A specially appointed justice can, whilst sitting in 
hie own county or borough, make orders with referencio to any lunatic 
anywhere in England f Lunacy Act, lb9l (54 & 55 Viet. o. 65). 8. *24 (1); 70 
J. P. (Journal) 119). The awve annual appointments of justices are made 
by justices of a county at their Michaelmas iiuarter sessions and by justices 
of a borough at epocial eessions in Octolwr (Lunacy Act, 189i) (53 & 51 
Viet. 0 5), 8. 10 (2) ). All the justices of tho county or borough may be 
appointed (^liunacv Act, ISOl (54 & 55 Viet. c. 65), s. 24 (4)). Every justice 
ap{)omtod has full authority, and his uppointment ooutiiiues until a fresh 
apjxuntmont is made {ibid,, s. 24 (5) ); whiUt evcji if a reception order be made 
by a justice not duly up|K»int<^l, sulwcxiuont signature wiUiin fourteen days 
by a duly iipp^jinted justice will validate the oitler {ibid., ». 24 (3)). If nc 
appointments or iusufliciont apixiiutmeuts are made, tho Lord C^hancellor may 
by writing under his hand rectify the onussion (fiuuacy Act, 1890 (53 vk 54 
Viet. c. 6), 8. 10 (3)); as may also either tho justices of the county or 
borough or tho rx)rd Chiinoellur in the cjise of death, absence, inability or 
refusal to aot {iind,, h. 10 (5) ). Am^oiutments of justices are to be I'ecordet! 
by the clerk of the jwace or the clerk to tho justices, according as there are 
^parate quarter sessions or not in the particular place ; the names of the 
justices appointed are to bo pubUshed in etich |ietty sessional divition of the 
county (iiul,, a. 10 (6) ), and sent to the Commissioners and to the master in 
lunacy (Stone's Justices’ Manual (1911), 781), and the guardians ought also to 
obtain a list (Local Oovorumeut Ihmrd Circular, 23rd April, 1890}. 

(d) Lunacy Act, 1890 (53 & 54 Viet. c. 5), s. 10 ( J). 

M /6h/., a. 9(1). 

I /) / bid, ; and see if4d., s. 341. 

(y) / bid,, s. 9 (3). Pursuant to 17411., e. 338 (4), ^the Ix)rd Chancellor has 
mme a rule proyiduig that a county court judge, unable through pimsuxe of 
other busioess to deal with a lunacy matter, ahail sign a certiheate in a pre- 
«»urib^ form and forward a copy thereof to him, and pursuant to the same 
provision tho Secretary of State has made a similar rule applicable to 
luagisttates. 

fZ) f.unacy Act. 1890 (63 54 Viet, c. 5J, ». 9 (2). 

( i) / bid, . *. 4 Vi). The petition imist lie signed by the petitioner, am! the stale, 
nieut of particuUrs by the person iiiakitig the sUieuient {ibid., s. 5 (4) ). This 
statement is one made in a judicial proceeding and is privileged. An action 
lor libel oannot, therefore, be maintained lor any defamatory matter eootaixiod 
therein (Afedaea t. iWe, [1899] I Q. D.465, 0, A.). As to jnivilege isenenllv.see 
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petitioner rIiouM be tbe husband or wife or a relative of tlie alleged 
lunatic, or in default, the petitioner must explain why the petition 
is not presented by such person and the connection of the petitioner 
with tlie alleged lunatic and the circumstances under which the 
petition is presented. The petitioner must be twenty-oiie years of 
sgG, and must have personally seen the alleged lunatic within 
twenty-one days of the presentation of tlie petition. 

1054. Upon tlie presentation of the petition the judicial authority 
considers it and the evidence in support. He may (1) personally 
see and examine the alleged lunatic if dissatisfied with the 
evidence, or if he considers such a course advisable, or (2) he may 
make an order forthwiili, or (8) he may appoint a time, not more 
than seven days after presentation of the petition, for the con- 
sideration thereof, and may make further inquiries, or (4) he may 
at the time appointed for consideration dismiss the petition or 
adjourn the matter for not more than fourteen days from the first 
hearing for further inquiries to be made, and may summon any 
person to attend before liim(/r). 

1055. When a petition is dismissed the judicial authority delivers 
to the petitioner a statement of his reasons for dismissing the same, 

title Libel and Slander, V<>1. XVIII., pp. 677 ei teq. Should the medical oer- 
tilicate omit to state the name of the street and the number of the house, btit 
simply that the doctor examined the lunatic in A. fa considerable town), the cer- 
tilicate is defective, and the lunatic may be discharged on habeas enrpuB on the 
ground that the detention is illegal, unless it be shown that it would be injurious 
to himself or others to set him at liberty (He Ureenwood, H. v. JHnder (18551, 24 
L. J. (q. b.) 148). The petitioner must undertake to visit the patient at least 
once in every six months, such undertiiking boii»g recited in the order (Imnacy 
Act, 1890 (o6 & 54 Viet. c. 5),8. 6 fa) ). The medical certificates must not be signeil 
by the petitioner, or by his husband or wife, near relative, j>artncr or assistant 
{ibid.f 8. 30). Wherever practicable, one of the certificates must be signed by 
the alleged lunatic’s usual medical attendant; and whore impracticable, an 
explanation (to be treated as part of the j>etition) must be furnished {ibui,, 
s. 31). Interested pailies, such as the manager or regular medical attendant of 
the institution where the patient is to bo detain^, persons interestfxi in 
}>tiymont8 on his behalf, or their partners or assistants, or near relatives of any 
of the aliove, are precluded from signing medical certificates (iW., s. 32) ; as 
also are Commissiijners or visitors, unless acting at the request of a juaiciul 
authority, a judge in lunacy, or a Secretary of State {ibid,, s. 33). 

(At) Ibitl., s. 6. Notice of the time and place apfioiiited for the con- 
sideration of the petition must be mven to the petitioner perwnally, or 
sent to him by registered letter at the address given in the jietition {tbid,, 
s. 6 (1) ). The petition will be considered in private, and only the 
tinner, the alleged lunatic (unless the judicial authority otherwise ordfers), 
one person a]>p<nnted by the alleged lunatic on his l>chulf, and the d<»ctors 
who signed the medical certificates may bo present without the leave of 
the judicial authority s. 6 (3) ). The judicial authorit}; and all persons 

who are present or vkho have official cognisance of the petition, other than 
the alleged lunatic and the person appointed on his behalf, will l>e ^und to 
keep secret all matters and documonts which may come to his or their know- 
led^ by reason thereof, excefit when required to divulge the same by lawful 
authority (ibid,, s. fi (5) )- An order may be made under this provision without 
any inquiry upon the petition and certificates. By Und,, s. 28 (41, the medical 
certificates have the same effect as if verified on oath. It is, therefore, unneces- 
sary for the persons who signed to attend, but if they do not it would appou that 
their aignatuiwa must be nroved before the oertificatea can be taken aa evidence. 
4e to the time during which m reception order remains valid« see p. hlO, pM| 
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MaoT. 1. and sends a copy thereof to the Oommissioners ; and also, where 
Eeceptionof the alleged lunatic is detained under an urgency order, sends 
Lunatics, notice of dismissal to the person having charge of the alleged 
lunatic (Z), 

Soeond If after a petition has been dismissed another petition is pre- 

petitiun. sented as to the same alleged lunatic, the subsequent petitioner, so 

far as he has any knowledge of the previous petition, and its dis- 
missal, must state such facts in his own petition, and must also, 
with his own petition, lodge a copy, to be obtained from the Com- 
missioners at his own expense, of the statement of the reasons for 
dismissing the first petition. If he wilfully omits to comply with 
this provision he is guilty of a misdemeanour (m). 


Rif^ht of 
patient to lie 
eecn by 
jadicial 
authority. 


1056. When, in the reception order made in respect of a private 
patient, no statement is contained that the* judicial authority 
making such order personally saw the patient, the latter is 
entitled to see some other judicial authority ( ?i), unless a certificate 
is sent to the Commissioners by the medical officer of the institu- 
tion, or in the case of a single patient by Ins medical attendant, 
within twenty-four hours after reception, that the exercise of this 
right would be prejudicial to the patient (o), Jn the absence of such 
a certificate the doctor or person in charge must, within twenty-four 
hours after reception, give notice in writing to the patient of his 
right to see a judicial authority («), and if within seven days the 
patient expresses a desire to exercise such right, the doctor or person 
in charge must procure him to sign a notice to that effect, and 
must transmit the same to the judicial authority (n) or to the 
justices* clerk (j)). On receipt of the notice the judicial authority (n) 
either visits the patient or has the patient brought before him (g). 
After personally examining the patient and inspecting, if he so 
desires, the evidence on which the reception order was made (r), 
the judicial authority (n) reports to the Commissioners, who take 
any necessary steps to give effect to the report (a). 


(/) Lunacy Act, 1S90 (53 & 54 Viet. c. 5), a. 7 (1). The iiidicial authority 
must, when required, give to the Commissioners all such information as they 
may require as to the circumstances under which the order was made or refuNcd 
s. 7 (2) ) ; and on the dismis^l of the petition or the release of the alleged 
lunatic, the Commissioners may give such information as they think proper to 
any fierson who satisfies them that he is a proper person to reemve such 
information (ibid,, s. 7 (3) ). 

! t«) Ibid., s, 7 {4k For the penalty, see p. 528, post, 
n) The judicial authority must be a person exercising jurisdiction in 
the place where the lunatic is confined and not being the Judicial autho- 
rity who made the reception order (Lunacy Act, 1890 (53 & 54 Viet, o, 5), 

(p) On hiiluxe to perform any of the duties imposed on him by this section, 
the doctor or person in charge will be guilty of a misdemeanour (ihid,t ^ 5 (5) ). 
For the penaftr, see p. 528, post, 

(q) Lunacy Act, 1890(53 it 54 Viot c. 5), s. 8 (2). 

W /Wd., 0.8(3). 

(o) Ibid, Juatioes’ dorks are entitled to their fees for arranging lor 
the above visitii and ^paring the above reports to the Commissioners out 
of the oounty or borou^ fund, and this course has the sanction of the 
Oommiarionera. 
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1067 , The petitioner has certain powers of removal (6) and dis- Bsor. i. 
charge (c) of the lunatic. The Commissioners may by order Reception ol 
substitute for the person upon whose petition a reception order Lunatics, 
was made, and either during his life or after his death, any other 

person who is willing to undertake the duties and responsibilities of pctiUraer. 
the petitioner (d). Substitution. 

Sub-Seot. 3. — Summary Reception Ordere, 

1068 , A summary reception order is an order for the reception Definition, 
of an alleged lunatic on an application not originated by petition («), 

and may be made in the case of : — 

(1) lunatics not under proper care and control, or cruelly treated When 

or neglected (/) ; applionWe, 

(2) resident pauper lunatics (g ) ; 

(3) lunatics wandering at large, whether they are paupers or 
not (/i), and 

(4) lunatics in workhouses who ought to be in asylums (t). 

As regards class (1), the order can only be made by a judicial 
authority (A;), but orders dealing with classes (2), (8) and (4) may 
bo made by any justice within his jurisdiction (0, or by a chairman 
of a board of guardians (though not a justice), duly authorised by 
the Lord Chancellor (w). 

1059. Every constable, relieving officer (n), and overseer of a (i)Limatfoi 
parish who has knowledge (o) that any person within his district or 

proper care 

(M Lunacy Act, 1890 (53 & 54 Viet. c. 5), b. 58 ; see p. 519, post, cruelly 

(r) Lunacy Act, 1890 (53 & 54 Viet, c. 5), s. 72 (1) ; see p. 522, poet. The treated or 
IK)titioner*8 consent must also be obtained for the absence of the patient from nogleotad. 
the asylum (Lunacy Act. 1890 (53 & 64 Viet. c. 5), s. 55 (5) ), and notice of 
the patient's death must be sent to him (Commissioners in Lunacy Kulos, 1895, 
r. 27 (4) (f)). 

(rf) Lunacy Act, 1890 (53 & 54 Viet. c. 5), s. 48 (1). From the date of the 
order the suostituted person is subject to all the obligations and may exercise 
all the powers and authorities of the original petitioner (i7nd., s. 48 (2J), but 
the latter is not released from liabilities already incurred {ihid.y s. 48 (3);. An 
order will not bo made without the consent of the petitioner or fourteen days* 
notice to him {ibid., s, 48 (4) ), and he may object in writing or appear per- 
sonally before the Commissioners to object {ibid., s. 48 (5)). 

(f) Lunacy Act, 1890 (53 & 54 Viet c. 6), «. 19 (1). 

(/) Ibid,, s. 13 ; see the text, iujra, ana pp. 500, 501, ante. 

(y) Lunacy Act, 1890 (63 & 54 Viet. c. 5), s. 14 ; see p. 506, post. 

(/f) Lunacy Act, 1890 (53 & 54 Viet. c. 5), s. 15 ; see p. 508, poet. 

(t) Lunacy Act, 1890 (53 & 54 Viet. c. 6), s. 24 (6J ; see p. 60S, jfost. 

l k) Lunacy Act, 1890 (53 & 54 Viet c. 5^ s. 13 (1) ; see p. 501, ante. 

ll) Limacy Act, 1890 (63 & 54 Viet. c. 5), ss. 16, 24. 

(m) Lunacy Act, 1891 (54 & 55 Viet. c. 65), s. 26 ; but the chairman only haa 
j urisdiction to authorise aetention in an ** institution for lunatics,'* which does 
not include a workhouse (see Lunacy Act, 1890 (53 & 54 Viet c. 5), s. 341, and 
note (6), p, 506, 

(ft) Should the guardians, with the sanction of the IxKxtl Oovornment BoaM, 
have directed one reheving officer to discharge throughout ffie union the dutiea 
of relieving officer in respect of lunatics, every other relieving officer having the 
necessary knowledge as to lunatics not under pfojp* <uid control or cruelly 
treated or n^lected must inform the relieving omoer so directed of the oiieain- 
stances. The officer so directed then gives information thereof upon oath 
(Lunacy Act, 1891 (64 & 56 Viet c. 65), a. 2 (2) ). 

(o) This may appiuently be the personal knowledge of the officer or knowledge 



606 


Lunatics and Persons of Unsound Mrm 


SioT. 1 . pari&h, who is not a pauper and not wandering at Iarge« is deemed 
Reception of to be a lunatic, and is not under proper care and control, or is 
Lunatics, cruelly treated or neglected by any relative or other person having 
the care or charge of him, must within three days after obtaining 
such knowledge give information thereof upon oath to a justice 
who is a judicial authority (p). 

Kzfimitiaiioa Upon such information, tlie judicial authority may visit the alleged 
must in any case direct two medical practitioners 
inefiica/ ^ examine the alleged lunatic and to certify as to his mental state ( 7 ). 
practitioucrB. Each of the medical practitioners must examine the alleged lunatic 
separately from the other (r), and each must sign a separate 
certificate («). Acting upon the medical certificates or after such 
inquiry as he thinks necessary (a), the judicial authority may direct 
the lunatic to be received and detained in an institution for lunatics 
to which, if a pauper, he might be sent (b). 

Oon?eyniic 0 The constable, relieving officer, or overseer upon whose 
of ittiiHiic. information the order has been made (c), or any constable wlioni 
the judicial authority may require so to do, must either fortiiwilh 
convey the lunatic to the institution named in the order (d), or may 
make other proper arrangements for the performance of the 
duty (e). 

(3) R«»i<leut 1060. Every medical officer of a union who has kno\\ ledge that a 
iu***Uci PRU{)or reMdent within the district of the officer is or is deemed to 
uiM d. lunatic, and a proper person to be sent to an asylum, must 

within three days after obtaining such knowledge give notice in 

acquired by him by moaus of credible information supplied by a trustworthy 
inmrumnt (compare Litter v. Peiryman (liS7t>). L. 11. 4 11. L. b2\), 

(v) Lunacy Act, 181^0 (63 & 54 Viet. c. 5), s. 13 (1). As to such judicial 
authoritios, see p. 501, an^f. 

i ff) liunacy Act, 1800 (53 & 54 Viet, c. 5), 8. 13 (2). 
r) IM., 8. (2). 

t) 8. 13 (3). 

Tho judicial uuthoritv mnf.t proceed in the same manner fw) far as 
possible, and has, as bj the ulloged luuutic, tlio same i»owoi>} as if a imtition for a 
reception order hud been presenteti by tho iK5rt»on by whom tho information 
with rogtu-d to the aUeyed lunatic has been »worn (i5it/., s. 13 (2) ; see p. 502, 

an(A. 

(6} Lnuttcy Act, 1S90 (53 & 54 Viet, c. 5), a. 13 (3), An *' institution for 
Immfiiaii” meuna an Bsyluia, hoj^piUd or licensed house a, 341; see 

pp, 474, 478, 479. ante). 

(c) Huviug regtird to tho effect of the order (sco Lunacy Act, 1800 (53 & 64 
Viet. c. 5\ s. 35 (1), nnd p. 510, even if tho so properly ounveye«l 

under lawful authority to the asyitiiii, weie of stmnu tniitd, it would nut be illepd 
on the mrt of the kee^ter of tlie a>ylum to detain him until proper authority 
for his oiet'harge was receiveil (Mfulintoth v. Smith and Luwt 08«i5), 4 Maoq, 913, 
11. 1..). As to sus^iensiou of the execution of the order for a iieriod not excus- 
ing fourteen da\s, sud as to tem}mravy removal to the workhouse, see p, 501), 
Butin all other cases the rm'eution order will cease to be of any forte 
unless the lunatic has been received thereunder before the expimtioo of aeyeu 
dear day^ from its date (Lunacy Act, 1890 (53 A 54 Viet a 5), a 30 (3) 

(if) /IW., a 13 (3). 

(si I.unaey Act, 1891 (54 A 55 Viet c. 65), s. 2 (1). The lunatic must be 
classified as a pauper until it is asiH^rtaitted that he is entitliHi to be ehissifled 
as a private patient s. 3). II it U afterwards discovered that be has 

means he may be clasidfied as a private patient and discharged cm the appUca* 
ttott of the next of kin \^iU Rfirneaff 29 L- J. W). 
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wriiinj^ to tlie relieving officer of tlie district, or if there is no such 
officer, to an overseer of the parish where the pauper resides (/). 
The relieving officer or overseer, as the case may be, on obtaining 
Buch knowledge, either through the medical officer or otherwise (/i), 
must within three days give notice thereof to some justice having 
jurisdiction in the place where the pauper resides (//), who must 
either require the relieving officer or overseer giving the notice to 
bring the alleged lunatic before him or some other justice at some 
time within three days from the date of the notice (/), or examine 
him at his own house or elsewliere (/t). 

This examination should, if possible, be made in private and not 
in open court, and, where practicable, the justice should attend at 
the place where the alleged lunatic is living, whether at his own 
place of abode or at the workhouse (/). The justice must call 
in a medical practitioner and make such inquiries as he thinks 
ad visahle(m), and, acting on the certificate of the medical practitioner, 
may direct the lunatic to be received and detained in an institution 
for lunatics (/?). But he must not sign the order unless he is satisfied 
that the lunatic really is a pauper by being in receipt of relief or by 
being in such circumstances as to require relief (o). 

The relieving officer, overseer, or constable who brought the 
lunatic before the justice must either forthwith, so soon as the 
order is made (;>), convey the lunatic to the institution named 
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(/) Lunacy Act, 1890 (53 & 54 Viet. c. 5), s. 14 (1). 

(//) If the l^lieviag officer U aware of the fact that a paupor is a lunatic, 
whether by notice from the medical officer or otherwise, it is his duty to act 
i I ulejiendently of the medical officer and to take the allee:od lunatic before a 
jtmtioe. Lunacy is not sickness so as to enable the relievinj> officer to give an 
order for medical relief under art. 215 of the General Consolidated Order; 
compare 65 J. P. 828. 

(A) Imnacy Act, 1800 (53 & 54 Viet. c. 6), s, 14 (2). As to the case when 
there are two or more relieving officers in the union and one has been directed 
to discharge the duties throughout the union, see note (n), p. 505, ante. ^ When 
a borough has no separate court of quarter Re8«ionH, the county justicos 
have jurisdiction within the borough concurrentiy with the borough justices 
under the Municipal Corporations Act, 1882 (45 ^ 40 Viet. c. 50), s. 154, 
The powers of a relieving officer or overseer in urgent cases to remove an 
alleged lunatic to a workhouse and the power of detaining him there, for a 
|)eriod not exceeding three days, are the same as in the case of a lunatic ii«jt 
under proper care and control (Lunacy Act, 1890 (63 & 54 Viet. o. 5), s. 20) ; 
see p. 505, ante. 

(f) Lunacy Act, 1890 (53 A 64 Viet. c. 6), a. 14 (3). 

(k) iUd.. 8. 17. 

(/) ClJircular Letter from Poor T^w Board, 26th Novcml>er 1807. 

(/ii) Lunacy Act, 1890 (53 A 64 Viet. c. 5). a. 10. The justice must notact on 
a certificate by a m^ical man of whom he knows nothing ; the doctor must l>e 
approved and* c.alled in bv the justice. The justice and doctor must both 
examine the alle^ lunatic, but it is not obligatory on the doctor to examine 
him in the presence of the justice, nor on the jnattce to examine him in the 

E reeenceof toe doctor (/?, ▼» iVhi'JUdd (1885), B. D. 122, C. A., per Lindley, 

uJ.. at p. 148). 

(ft) liunacy Act, 1890 (53 A 54 Viet c. 5), ^ 

(o) a. 18. A person who is visited by a medical officer of the union M 
pariah at the expense of the union or parish la for this purpose to be deemed in 
receipt of relief (iM.). ^ 

(p) The authority for the order ta the aarae aa m the caaa of luiiatiCa not 
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swjT. 1. therein (q), or he may make other proper arrangements for the 
Eecentionof performance of the duty (r). 

1061 . Every constable, relieving officer, and overseer who has 
(3) Lunfttiri knowledge that any person (whether a pauper or not) wandering at 
wandering at large (a) Within his district or parish is deemed to be a lunatic must 
irtmpelli o*r immediately apprehend and take him or cause him to be apprehended 
not. and taken before any justice (f). But in urgent cases the officer 

may remove the alleged lunatic to the workhouse in a similar 
manner, and subject to similar rules and limit of time, as in the 
case of lunatics not under proper care and control, or resident 
pauper lunatics (a), and the subsequent proceedings are similar to 
those in the case of resident pauper lunatics except that (1) the 
justice must be satisfied before making his order that the alleged 
lunatic was wandering at large in addition to being a lunatic and a 
proper person to be detained, and (2) the justice need not be 
satished that the lunatic is a pauper (h). 


(4} LuMtloi 

in workhounoA 
who ought to 
be in M/lamt. 


1062. If. in the case of a lunatic being in a workhouse, (1) the 
medical officer thereof does not sign a certificate for his detention 
therein, or (2) if at or before the expiration of fourteen days from 
the date of the certificate an order is not made by a justice for the 
detention of the lunatic in the workhouse, or (8) if after an order 
has been made the lunatic ceases to be a proper person to be 
detained in a workhouse, the medical officer of the workhouse must 
forthwith give notice in writing to the relieving officer of the union 
to which the workhouse belongs, who must thereupon proceed in 
the same manner as in the case of a resident pauper lunatic (c). 


under projKsr car© and control (Lunacy Act, 1890 (63 & 64 Viet. c. 6), 
H. 36 (1)}; se© p. 606, unU ; aa to eusponsion of the execution of the order 
for a ]K?riod not exceeding fourteen days, and aa to temporary removal to 
a workhouse, see p. 609, tmt, 

(9) Lunacy Act, 1890 (63 & 64 Viet. c. 6), s. 16. 

(r) Lunacy Act, 1891 (64 & 66 Viet. c. 06), s. 2 (1). 

(») A person deemed to be a lunatic (by reason of a medical certificate to 
that effect) and not bein^ under control is a person wanderii^ at large within 
the meaning of this provision {Marria v. Atkiita (1891), 18 T. L. B. 628, 0. A., 
fwr Vatjoban Williams, at p. 630). 

(<) Lunacy Act, 1890 (63 64 Viet. c. 6), s. 15 (1). As to when there are two 

or more relieving officers in the union and one has been directed to discharge 
the duties throughout the union, see note (n), p. 606, ante, and Lunacy Act, 
1891 (64 St 56 Viet. 0, 66), s. 2 (2). 

(а) See pp. 606, 606, ante. 

(б) Lunacy Act, 1890 (63 A 64 Viet. 0. 6), as. 16—18. 

(c) a. 24 (6), Aa to the above-mentioned certificate and order, see 
p. 609, p^i j and aa to the proceedings to bo taken, see p. 606, etnie. Where 
a union is m more than one county, and the workhouse of the union is in 
one county and the plaoe ftrom which the lunatic was sent to the workhouse 
ia in another county, an order may be made by a justice lor the county from 
whicli the hmatio was sent for the removal of &e lunatic either to the asylum 
of the county in which the workhouse is or to the asylum of the county 
from which tne lunatio was sent, and such latter order may be made notwith* 
landing that there may be an asylum of the county in which the workhouse 
is, and there may not l>e a deficiency of room or any other special ciroum- 
•tanoee 1^ reason whereof the lunatio cannot convemently be taken to that 
asylum (Lunacy Act, 1890 (63 A 64 Yictc.S), a. 68); see also Lunacy Act, 1891 
(64A^66Viot.a66),s. 



Part XII.— Reception and Care of Lunatics and Idiots. 


509 


Pending the proceedings for his removal, the lunatic may be retained 
in the workhouse (d), 

1063. Two or more Commissioners may by order direct that a 
lunatic or alleged lunatic in a workhouse be removed to an 
institution for lunatics, and such order will have the same effect as 
a summary reception order (<?). The guardians of the union may 
appeal against such an order to the Secretary of State, whose deci- 
sion, made on the report of some person specially authorised by 
him, is final (/). 

1064. A justice making a summary reception order may suspend 
its execution for any period not exceeding fourteen days, and in ibo 
meantime may give directions for the proper care of the lunatic ( 7 ). 
Where a reception order has been made and the execution of the 
order has been suspended the lunatic may be received in the 
institution for lunatics named in the order at any time within 
fourteen days after the date of the reception order (h), 

1065. If a medical practitioner after examining a lunatic as to 
whom a summary reception order has been made certifies in writing 
tliat the lunatic is not in a fit state to be removed, the removal 
must be suspended until the same or some other medical practitioner 
certifies that the lunatic is fit to be removed, and every medical 
practitioner who has certified that the lunatic is not in a tit state to 
be removed must, as soon as in his judgment the lunatic is in a fit 
state to be removed, certify accordingly (i ) ; wdiereupon the lunatic 
may be received in the institution for lunatics named in the order 
within three days after the medical certificate of fitness (k), 

1066. In any case where a summary reception order either might 
be or has been made (Z), any justice, if satisfied that it is expedient 
for the welfare of the lunatic or for the public safety that the lunatic 
should forthwith be placed under care and control, and if it appears 
to him that there is proper accommodation for the lunatic in 
the workhouse of the union in which the lunatic is, may make 
an order for taking the lunatic to and receiving him in that 
workhouse (m). Such an order will not authorise the detention of 
a lunatic in a workhouse for more than fourteen days, after which 
period his detention in the wurk house will only be lawful on a 


(d) Lunacy Act, 1890 (53 & 64 Viet. c. 5), s. 24 ( 0 ). 

(e) /5/d., 8 . 60 ( 1 ). 

(/) / 6 »d., 8 . 60 ( 2 ). 

( 9 ) Ibid,, B, 19 (1). An order made on petition must bo executed within seven 
days e. 36 (3) ) ; see p. 511, 

(h) Lunacy Act. 1890 (53 A 54 Viet. c. 5), s. 36 (1). 

(f) Ibid., e. 19 (2). 

(A) Ibid., 8 . 36 (2). 

(h The power to order removal to a workhouse only arisos in cases where a 
summary reception order has been or might be made; see p. 505, arU*:, It 
follows that idl the requirements (see p. 506, anie) as to inquines, medical exami- 
nations etc. laid down by the Lunacy Act. 1890 (53 A 54 Viet. c. 5), as. 13 — 22, 
must be fulfilled in the Reveral oases to which mey apply before sui^ an order 
tor removai can be made. 

(m) Ibid., a. 21 (1), (2). 
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Lunatic'S and Persons of Unsound Mind. 


Sbot. 1. certificate of the medical officer of such workhooBe («). Where a 

Beception of reception order lias been made and the lunatic has been temporarily 
Lunatics, taken to the workhouse, he may he received in the institution for 
lunatics named in the order at any time within fourteen days after 
the date of the reception order (n). 

A«yi«Tn 1067. Every summary reception order must authorise the recep- 

iidi fnn>»t tion of the lunatic named therein into an asylum of the county or 
liorough in which the place from which the lunatic is sent is 
situate, unless there is no such asylum or there is a deficiency of room 
therein (o), or there are any other special circumstances ; in any of 
which cases, the particular reason being stated in the order, the 
lunatic may be sent to any other institution for lunatics ( p). 

Sur-Sect. 4. — 1‘lff'ert and Duration of Iteceptum Orders, 

Etfwt 1068. If a reception order appears to be in conformity with 

the Lunacy Act, 181)0 (g), it is a sufficient authority for the 
jietitioner or any person authorised by him to take the lunatic and 
convey him to the place mentioned in such order and for his recep- 
tion and detention therein, and the order may be acted on without 
further evidence of the signature or of the jurisdiction of the 

(n) Lunacy Act, 1890 (63 & 64 Viet. c. 6), s. 36 (1). During the fourteen 
days there muBt l»© a certificitte of the workhouse medicnl officer under 1 6 t</., 
t. *24 (1). which will authorise further detention for fourteen days from the dute 
of the cortiBcttte {ibid,, s. 24 (2); see p. 613, post), and during such |>eriod au 
order for continued detention may be made (see ibid,). Incept under the 
pruvi.-ions refeired to at p. 612, there can be no order for continutHi 
detention In a workhouse. If the case looks like a workhouse case in the first 
instance the relieving officer should place the lunatic in the workhouse, under 
the Lunacy Act, 1890 (63 & 64 Viet. c. 6), s. 20 (see p. 6(K), anfe), for three days, 
and then apply within that time for a justice's order for continued detention 
under the Lunacy Act, 1890 (63 & 64 Viet, o. 6), s. 24 (4) (see p. 613, f>ost). It 
will be still o|K?n to the justice on that 8p]>lication to make a summary recep- 
tion Older for the asylum instead under the Lunacy Act, 1890 (53 & 64 Viet 
c. 6], s. 18 (see p. 606, anfr), if he is of opinion that it is not a workhouse case 
and if he has jurisdiction otherwise. 

(n) As to roservc<l tieds, see Lunacy Act, 1890 (63 & 64 Viet. c. 6), s. 2T5 (4) ; 
«nd note (/), p. 483, anfr, 

(P) Lunacy Act. 1890 (63 & 64 Viet c. 6), s. 27 (I), (2). If on the lunatic’s 
arriviil the asylum is found to be full the sujierintendent should send the lunatic 
" back to the justice making the reception onler with a written slatement of the 
reasons why he cannot be taken in, in order that the justice may state the 
circumstatues in the order on sending him elsewhere (see ibid, s. 27 (2) ). Where 
a workhouse is situated in a county which does not include the union to which the 
workhouse belongs, a summary reception order made by a justice of the county in 
which the workhouse is mtuate may orders lunatic in a workhouse toberec-*<ved 
ill any asylum to which pauper lunatics chargeable to the union to wliich the 
workhouse belongs msy legally be leceived (Lunacy Act, 1891 (64 &, 66 Viet 
c. 65). s. 6 ; see }>. 49(», ante). A pauper lunatic may not be received into any 
asylum other than one belonging wholly or in part to the county or borough in 
which his place of settlement is situate unless there is a subsisting contract 
for the reception of lunatics of such county or borough therein, or such 
borough otherwise contributes to the asylum into which the pauper is to be 
receiv€^ (as to such contiacts and contrihutions, see p. 486. oefe), except the 
order is indomed by a visitor ot that asyluim The manager of a hoepital 
or licensed house is not bound to receive any lunatic under any such older 
except in pursuance of a aubatstiiig contract (Lunacy 1890 (63 4 64 Viet 
e. 6). a. 27 (3). (4)). x .r v 

63 4 64 Viet. e. 6. 
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person making it (r). A reception order for a private patient made 
upon petition is not a peremptory order, but merely an authorisa- 
tion (1) for the petitioner, or any person authorised" by him, to take 
and convey the lunatic to the asylum named therein, and (2) for 
the medical superintendent of the asylum to receive the patient, 
and the statute affords no means whereby the execution of the order 
can be enforced by the judicial authority. 

The order ceases to be in force (e.e., to give the authorisation 
above mentioned) unless the lunatic is received thereunder before 
the expiration of seven clear days from its date («). A petitioner 
not choosing to execute the order, or to cause it to be executed, 
does so at his own risk. If he detains the lunatic for payment iti 
an unlicensed house he is guilty of a misdemeanour (/). If after 
the expiration of the order he detains the party as a lunatic at all, 
he is guilty of a misdemeanour (a), unless he can justify it at 
common law as necessary to prevent injury to the party himself or 
to others (h). 

1069. If a patient is removed temporarily from the place in 
which he is confined (c), or is transferred from one place of confine- 
ment to another (d), the original order and certificate or certificates 
upon which ho was received remain in force (e). 

1070. An order for the reception of a patient as a pauper will 
authorise his detention though it afterwards appears that he is 
entitled to be classified as a private patient, and an order for the 
reception of a private patient will authorise his detention although 
it afterwards appears that he ought to be classified as a pauper 
patient (/). 

1071. If an order or certificate for the reception of a lunatic is 
after such reception found to be in any respect incorrect or defective, 
it may within fourteen days after such reception be amended by the 
person who signed it, with the sanction of one of the Commissioners 
and, in the case of a private patient, the consent of the judicial 
authority who signed the reception order. If the Cornmissionors 
consider a certificate to be incorrect or defective, they may in 
writing addressed to the manager of the institution for lunatics 


(r) Lunacy Act, IS90 (53 & 54 Viet, c, 6), «. 35 (1). The erdor, together with 
the petition, statement ot jjarticulars, and medical certificates upon which llio 
order was made, must be delivered or sent by post to the petitioner, and in uMt 
by him or his agent be delivered to the manager of the institution for lunatics 
in which or to the person by whom the lunatic is to be received (ibiU,, a. 35 (i) )* 

I s) JbifL, 8. 36 (3), 
i) Ibid,, 8. 315 ; see p. 528, post, 
a) Lunacy Act, 1890 (53 & 54 Viet, c, 5), s. 315(1)- 

b) Brookshaw v. Hopkins (1773). Lofft, 210, 243; Hcoit v. (1862), 

3 F. A P. 328; Btfinm v. Fraoer (1863), 3 F, A F. 859 ; w e 55 J. P. 476. 

(r) On trial or lor health (Lunacy Act, 1890 (53 A 51 Viet. c. 5), 8. 55) ; 8cj 


P* VA I 

[t 


517, port. 

p. 518, port. 

(8) Lunacy Act, 1890 (53 A 54 Viet c. 5), 8. 37 (2) ; and see iM., 8. 38 (3), 
and note (t), p. 502, oirte, 

(/) Lunacy Act, 1890 (53 A 54 Viet c. 5), 8. 37 (1). As to classifying a 
pauper patient as a private one on discovery of his means, tee Bs Bkinutt 
(1894), 29 L. d. 345 ; and note (s), p. 506, ante. 
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or the person who has eharge of the single patient, as the case 
may be, require it to be amended by the person who signed it, and 
in default of amendment to their satisfaction within fourteen days 
may make an order for the patient’s discharge. An amended order 
or certiiicaie will take effect as though the amendment had been 
contained therein when it was signed (^). 

1072. Save in the case of lunatics so found by inquisition (h), 
a reception order lasts in the first instance for one year from 
its date. On a special report to the Commissioners by the medical 
officer of the institution or the medical attendant of the lunatic, as 
the case may be, and a certificate that the patient is a person of 
unsound mind and a proper person to be detained under care and 
treatment, sent not more than a month nor less than seven days 
before the reception order expires, the order will be automatically 
continued for another year, then on similar evidence for two years, 
then on similar evidence for three years, then on similar evidence 
for successive periods of five years (0- 

If, however, in the opinion of the Commissioners the special report 
does not justify the accompanying certificate, then in the case of a 
patient in a hospital or licensed bouse, or under care as a single 
patient, they must make further inquiries, and if dissatisfied 
they may direct his discharge. In the case of a patient in an 
asylum the Commissioners must send a copy of the report, 
with any other information in their possession relating to it, 
to the clerk to the visiting committee of the asylum, and the 
committee must thereupon investigate the case and may dis- 
charge the patient or give such directions respecting him as they 
may think proper (A:). 

Scb-Sbot. 5,-^Lunaiics in Workhou$e$^ 

1073. Save in certain exceptional cases (f), no person is allowed 
to remain in a workhouse as a lunatic unless the medical officer of 
the workhouse certifies in writing — 


((;) Luiiaoy Act, 18^ (53 & 54 Yiot. c. 5), s. 34. The alteration of an order or 
certificate for recentiou in any material partioular, except with the sanction 
mentioned in the above provision, at all events if ii^e with the privity of the 
person who reUes on it, makes the whole document invalid, and preclude 
any reliance being placed thereon. But it is not so where the alt^tion is 
immaterial {£.«<•« v. Fcac (1887). 36 W. R. 25, H. L.). 

(h) Lunacy Act, 1890 (53 A 54 Yict. a 6), s. 38 (10). 

(t) Ibid., s. 38 (1); Lunacy Act, 1891 (64 A 55 Yict o. 65), s. 7. For 
the sake of conformity the Oomuiissiouers may, by orders under their seal, 
direct that reoeption orders may ex]^re on any quarter day next after the one 
on wliich they would otherwise expire f Lunacy Act, 1890 (53 A 54 Yict o. 5), 
e. 38 (2) ). An order lor the removal of a patient from one custody to another 
will not be deemed to be a reoeption order within UntL, s. 38, but the patient 
who is removed will, after removal, be deemed to be detained \mdex the 
original reoeption order (fbtd., s. 38 (3) ). A special report or certificate may 
refer to more than one patient {ibid,, s. 88 (8) ). 

{k) Ibid,, s. 38 (6). The manager of an institutiou for lunatica, and any 
person having char^ of a single patient, who detains a patient after know- 
ledge that the reoemon order has expired, is guilty of a misdemeanour (tZad., 
a. 38(7)). Fbr the penalty seep. 527, post 
(I) These exeeptkonel eeaee are unte the Lunacy Act, 1890 (53 A 54 Yict 
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(1) that suuh persoQ is a lunatic and the grounds for the 
opinion ; 

(2) that he is a proper person to remain in a workhouse ; and 

(8) that there is sufficient accommodation in the workhouse for 

his care and treatment apart from the other non-lunatic inmates, 
or that his condition is such that it is not necessary, either for his 
own convenience or that of the other inmates, that he should bo 
kept separate from them (ni). 

The medical certificate is the authority for detention for fourteen 
days 00* after which an order of a justice having jurisdiction in the 
place where the workhouse is situate is required (o), such order 
being obtained on the application of the relieving officer of the 
union, supported by two medical certificates, one of which must be 
signed by a medical practitioner, not being an officer of the 
workhouse, and one by the workhouse medical officer ( p). 

1074 . Where a pauper lunatic is discharged from an institution 
for lunatics, but the medical ollicer thereof is of opinion that the 
patient is a proper person to be kept in a workhouse as a lunatic, he 
must so certify, and the lunatic may thereupon be received and 
detained against his will in a workhouse without further order, 
provided that the medical officer of the workhouse certifies that the 
accommodation therein is sufficient for the lunatic’s proper care and 
treatment, or that his condition is such that it is not necessary for 
his convenience or that of the other inmates that he should be kept 
separate {q), 

1075 . The visitors of any asylum may, with the consent of the 
Local Government Board and the Commissioners, and subject to 

0. 5), 88. 20, 21, which refer to temporary removal to the workhouse in urgent 
CUSO.S (see pp. 600, 509, ante), and under a justice 'b order under the Lunacy Act, 
1890 (53 & 64 Viet. c. 6), b. 24 (81, dealing with lunatics in workhouses before the 
passing of tho Act ; and under tue Lunacy Act, 1890 (63 & 64 Viet. c. 6), ss. 26, 
26, dealing respectively with discharged paujiors who have not recovered and 
chronic lunatics (see note (9), infra, and note(r), p. 614, post) ; and see Lunacy 
Act, 1891 (64 & 65 Viet. 0. 65), 8. 4 (1), 

(m) Lunacy Act, 1890 (63 & 54 Viet. c. 6), s. 24 (1). Tho doctor, who is not 
the medical officer of tho workhouse, is entitled to a fee for his certificate from 
the guardians of the union (ihid, s. 24 (5) ). If the medical ofticer does not 
sign the certificate mentioned in ibid., «. 24 (1), or a justice's order for detention 
is not obtained, or the lunatic ceases to be a proper person to be detained in 
the workhouse, the medical officer must mvo notice to tne relieving officer, and 
the latter must proceed as though the lunatic were a pauper deemed to l>e a 
lunatic and ajproiier person to be sent to an asylum (ibid., s. 24 (6) ; see pp 606, 
607, ante). In the case of a lunatic in an asylum under tho statutory ]uris<li<> 
tion of the Metropolitan District Asylums Board, the necessary proceedings are 
taken by one of tiie officers of the asylum nominated by the manngc^rs of tho 
asylum district (iM., s. 24 (7) ). The medical certificates on which a iiistice’s 
order is founded miist be attacdied to such order (Lunacy Act, 1891 (54 & 66 
V'ict. c. 66), 8. 6). As to tho removal of lunatics from a workhouse to an asylum 
by order of justices or Commissioners, see p. 609, ante. 

! ») Lunacy Act, 1890 (63 64 Viet. c. 6), s. 24 (2). 

o) Ibid., 8. 24 (3). 
p) Ihui., 8. 24 (4). 

7) Ibid,, B. 26. Two certificates are contemplaUMi, namely, (1) by the 
medical officer of the iristitutioD lor lunatics ; and (2) by the medic^ officetr of 
the workhouse, and a copy of the former must accompany the notice of dischaxge 
(Commissioneiv in Lunacy Buies, 1896, r. 23 (4)), 

n.h.--xix. ^ 
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such regulations as they respectively prescribe, make arrangements 
with the guardians of any union for the reception into the work- 
house of any chronic lunatics, not being dangerous, who are in the 
asylum, and have been selected and certified by the manager of the 
asylum as proper to be removed to the workhouse, and every lunatic 
so received in a workhouse will, while he remains there, continue a 
patient on the books of the asylum for the purposes of the Lunacy 
Act, 1890 (r), so far as it relates to lunatics removed to asylums (s). 

Sect. 2. — Care and Treatment of Lunatic$. 

Sub-Sect, 1, — Iteports on and Visits to jPrivaie Fatients. 

1076 . The medical officer of every institution for lunatics and 
the medical attendant of every single patient must, at the termina- 
tion of one month from reception of a private patient, send a 
report to the Commissioners in such form as they direct. In 
the case of a licensed house (0 he must also at the same time send 
a copy of such report to the clerk of the visitors of licensed houses 
in the county or borough where the house is situate (w). 

On receipt of this report as to any patient in a licensed house 
within their immediate jurisdiction («;), the Commissioners must 
arrange for an early visit by one or more of themselves to report 
as to the propriety of his detention (x). In the case of a private 
patient in a licensed house the visitors arrange for a like visit by 
the medical visitor alone or with the other visitors, and if this 
visit results in any doubt as to the propriety of the detention, the 
visitor reports in writing to the Commissioners, who in their turn 
satisfy themselves by inquiry both as to such propriety and as to 
the expediency of reporting the case to the Lord Chancellor with 
a view to an inquisition (a). 

On receipt of a similar report as to a single patient, the Com- 
missioners must arrange for a similar visit, either by one or more 
of themselves or by a medical visitor for the district in which the 
patient resides. Should the latter coarse be adopted, the person 
directed to visit must report to the Commissioners and has all the 
powers of a Commissioner (b). 

In the case of a private patient in an asylum or hospital, the 
Coramissioner.s, on receipt of the report, arrange for a visit by one or 
more of themselves to inquire and report as to the detention, or 


(r) A 54 Viet. o. 5, «. 26. The lunatic may be chargeable to any union or 
parish , not neoeiisaiily to the one in which the workhouse is situate (Oommis- 
aioners* 17th Eoport, p. 23; 18th Report, p. 73). The removal of patients to the 
workhou^ does not affect their subsequent treatmont, removal, discharge, and 
chiirgeability, or the lights of the ^ardians of the union or parish to which 
they are ohai^eable to take prooeemn^ (see pp. 492 et sea,, ante) for rendering 
thoir property (if any) available for their maintenance (Commierionere* 2l8t 
Report, p. 32 ; 22nd Report, p. 36 ; 23rd Report, p. 92). 

(«) See p. 609, ante, 

i t) See p. 471. ante, 

u) (.unacy Act IB90 (63 4 64 Tiot o. 6), e. 69 (1), (2) 
w) Am to this jurisdiction, see note (•}, p. 466, onto, 
m) Lunacy AA, 1690 (63 4 64 Yict e. 6^ a. 39 
d) a. 39(4). 

>) IM,, a. 39 (6), (6). 
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the Commissioners may send a copy of the report to the clerk to 
the visiting or managing committee of the asylum or hospital 
respectively, and one or more of the committee must thereon visit the 
patient and report to the committee as to the propriety of the deten- 
tion, and the committee, or any three of them, may on consideration 
discharge the patient or give such directions as they think fit (c). 

No special visit is necessary in cases where, within one month 
from reception of a private patient, the institution or house is 
visited by the Commissioners or visitors, the patient then and 
there examined by them, and a report made as to the propriety of 
his detention (d). 

The Commissioners in any of the foregoing cases can discharg (5 
any patient whose case they think justifies a discharge (c). None 
of the above provisions applies to lunatics received under a removal 
order or to any lunatic so found by inquisition (/). 

Sub-Sect. 2. — Medical Attendance. 

1077. A medical practitioner who has signed a certificate on 
which a reception order has been made is disqualified from being 
the regular professional attendant of the lunatic while detained 
under the order. Similarly, a medical practitioner being a Com- 
missioner or visitor is disqualified from professionally attending a 
patient in a hospital or licensed house, unless directed to visit the 
patient in pursuance of his ofiicial duties as Commissioner or 
visitor (//). 

The Commissioners may direct how often a single patient is to 
be visited by a medical man, but, in the absence of any order, one 
visit ill every two weeks must be made by a medical practitioner 
not deriving, and not having a partner, father, son, or brother 
who derives, any profit from the patient’s charge. The medical 
attendant of any single patient may be discontinued and some 
other person employed in his place by direction of any two Com- 
missioners. Any person having charge of a single patient who 
fails to carry out the Commissioners’ directions under these pro- 
visions is guilty of a misdemeanour (/<). These provisions do not 
apply to lunatics so found by inquisition (//). 

The Commissioners may at any time require a special medical 
report as to any single patient from his medical attendant. This 
is additional to the requisite periodical reports, and must be in 
such form and specify such particulars as tho Commissioners 
direct (i). 

Sub-Sect. 3. — Visits of Friends, and Correspondence. 

1078. The Commissioners or visitors of licensed houses, according 
to their respective jurisdictions, may at any time give a written 

(c) Lunacy Act, 1890 (63 A 64 Viet. c. 6), s, 39 (7). 

Id) lUd., 8. 39(8). 

M IM., 8. 39 (9). 

{/) Lunacy Act, 1891 (64 A 66 Viet o. 66). 8. 8 ; lee, further, as to visiting, 
pp. 469 0t see., ante. 

(ff) Lunacy Act. 1890 (63 A 64 Viet c. 6), e. 43. 

(a) /6td.. a 44. For the pena%. eee p. 628. post, 

m Lunacy Act. 1890 (63 i 64 Vict c. 6). a 46. 


SKOT. 2. 
Care and 
Treatment 
of Lunatics. 


Where uo 
special visit 
required. 


DischarK© by 
Com- 

inissioncjs. 


I'mclitionors 
(lisqualiiietl 
for iitieiid* 
ance on 
patient. 


Ku»n>»er of 
visits. 


Special 

medical 

reports. 


Order for 

relations, 
f Heads eta 



516 


Lunatics and Pkbsons of Unsound Mind. 


8iot. 2. 
Cure and 
Treatment 
of LnnaticB. 


PezifiUy for 
non- 

oompliance. 

Letters. 


Koticca to bo 
posted up in 
institutions. 


Subjection to 
macbanioal 
means of 
restraint. 


order for the admission of any relation or friend or any medical man 
desired by either of the latter to visit any patient anywhere within 
the limits of their authority (except in prison). Such an order 
may be limited to a single visit, or may extend to a specified 
number of visits, or be a general authority to visit at any reason- 
able time with or without restrictions as to an attendant’s 
presence (k). 

Failure to comply with the order on the part of the manager or 
principal officer renders him liable to a fine not exceeding £20(0. 

1079. All letters written by any patient must be forwarded 
unopened by the manager of every institution for lunatics, and 
by every person having charge of a single patient, if addressed to 
the Lord Chancellor, judge in lunacy, Secretary of State, Commis- 
sioners, the person signing the reception order or the petitioner for 
such order, Chancery or any other visitors, or the visiting com- 
mittee. The forwarding of other letters is a matter of discretion. 
Any default involves liability to a penalty not exceeding £20 (m). 

1080. Whenever the CominiRsioners so direct (n), printed notices 
must be posted up in every institution, enabling every private 
patient to see them, setting forth every such patient's right — 

(1) to have any letter written by him forwarded as above 
mentioned ; 

(2) to request a personal and private interview with a visiting 
CommissioTior or visitor at any visit made to tlie institution. 

Any default in posting those notices, or failure for ten days to 
comply with the Commissioners’ directions as to their situation, 
involves liability to a penalty not exceeding £20 (o). 


Suu-Sect. 4. - Treatment- 

1081. No lunatic must be subjected to mechanical means of 
restraint (which iucUules such instruments and appliances as the 


(A:) TiUOftoy Act, 1890 (o3 & d4 Viet. e. 5), s. 47. The Commissioners in 
Lunacy are anxious that, subject to proper restrictions, patients should be 
visited by relations and friends. At the same time by a circular addressed to 
•ujierintondtMits of asylums and managers of licensed houses they draw attention 
to subject of the execution of documents affecting lunatics’ property. 
Whilst it is no part of their duty to determine the general question of the 
validity of di>cuments so executed, the Ooininissioners are of opinion that super- 
intendents and managers ought not in any circumstances to permit or knowingly 
aff4)rd facility for, but ought, on the coutmrj*, to prevent, the execution by 
persons of unsound mind in their charge of any document other than a will or 
omlioil affecting th«ur proporty or income. They except the case of a will or 
codicil l>ooause tostamentarv dispositions nmae during lucid intervals are held 
to Ih> valid (see p. 403, ante), and are always open to ho contested before be^g 
rendered operative by ^bate. As to access by a solicitor to his client in an 
asylum to obtain an affidavit required by rules of court, see lie Petition for 
Judicial Sef>araiion^ Km parte Btecham, [1901] P. 6^, where the above circular is 
set out 

(l) Lunaev Act. 1H90 (53 & 54 Viet, c, 5h a. 47. 

(m) /5fW.:s. 41, 

(a) By 0»der of 14th May, 1890, those notices are directed to be put up in 
mrotj institution for lunatice. 

(oj Lunacy Act, 1890 (53 A M Viet o. 5), s. 42. 
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Commissioners may from time to time determine (j?)) unless the Sect. 2 . 
restraint is necessary for surgical or medical treatment, or for Care and 
prevention of injury to himself or others ((/). Should restraint of Treatment 
this kind be applied, a medical certificate must forthwith be signed 0 ^ Lunatics 
describing the means used and the ground on which the certificate 
is founded. This certificate must be signed by the medical officer 
of the institution for lunatics or workhouse, or in the case of a 
single patient by his medical attendant. A full record of every 
case of restraint by these means must be kept from day to day and 
a copy of the record and certificate sent quarterly to the Commis- 
sioners. Where the patient is in a workhouse the record must be 
kept by the medical officer and the copies above mentioned 
forwarded by the clerk to the guardians. Any contravention of 
these provisions is a misdemeanour (?•). 

1082. All questions as to diet may be determined and regulated Diet 
in the case of pauper lunatics in a hospital or licensed house by the 
visiting Commissioners ; and, subject to the directions of the visiting 
Commissioners, visitors of a licensed bouse have a like power as to 
that house (s). 

1083. No male person luny be employed in the personal custody Employment 
or restraint of any female patient in an institution for lunatics. 

Violation of this rule renders the employer liable to a penalty 

not exceeding £20. An exception, however, is made in cases of putientB. 
urgency or necessity, but the manager must report such employment 
to the Commissioners or visitors 011 their next visit (^/). 

1084. Visiting guardians must once at least in each quarter enter Knnivs in 
in a book to be kept in the workhouse such observations as they think 

fit as to diet, accommodation, and treatment of any lunatics in the viKiunl! 
workhouse. The book must be kept by the master and laid before guardians, 
the Commis.sioncrs when next visiting (h). 


Sub-Sect. 5. — Abtenre on Trial nr for Health or {iUmoft of Jlfsitlefice. 

1085. Any two visitors of an asylum may, with tho medical A|»-<nceoB 
officer’s written advice, permit a patient to be absent on trial so 
long as they think fit, and in the case of a pauper an allowance, 


(p) I.uuucy Act, 1890 (53 & 54 Viet c. 5), ». 40 (6). By diited 

17tn Apiil, 1895, the Commissioners have defined at great length mechanical 
means of bodil v restraint. 

(q) Lunacy Act, 1890 (53 & '54 Viet. c. 5), e. 40 (1). Restraint of a lunatic to 
pj event him from injuring himself or others is ju-stifiable ut rominon law {Hcott 
V. Wakein (1862), 3 F. & r. 328 ; Bronk«haw v. lUqtkin^ (1773), J^ofTt, 240, 243). 
On the other hand, restraint greater in degree, more severe in character, or 
longer in duration than neccjssary for the security and care of the lunatic is 
an offence at law punishable on inclictment (/L v. ll6l>erU (1853), j>tr I/)rd 
Campbell, C.J., Commissioners* 8th Report, p. 37). 

(r) Lunacy Act, 1890 (h^ & 54 Viet. c. 5), s. 40 (2), (3), (4), (5), (7). For the 
penalties, see pp. 528, 529, 

{$) Lunacy Act, 1890 (5;i & 54 Viet. c. 5X ». 62 ; and see ihvl., ss. 187 (1) (g), 
194 (1) (f), 275 (6), pp. 471 , 483, anU, 

(a) Lunacy Act, 1890 (53 d 54 Viet. c. 6), s. 53. 

(5) lUd., a. 54 (1), (2). 
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Dot exceeding the charge in the asylum, may be made to him while 
BO absent (c). 

The manager of any hospital or licensed house majr take or send 
under proper control any private patient to any specified place or to 
travel in England for the benefit of his health, or permit such a 
patient to be absent on trial, but only with the consent of a Com- 
niissioncr, or, in the case of a hospital, of two members of its 
managing committee, or, in the case of a house licensed by justices, 
of two of its visitors. Any such consent may be renewed and the 
place specified varied. Before this consent is given, the written 
approval of the petitioner for the reception order or of the person 
making the last payment on account of the lunatic must be pro- 
duced, unless dispensed with by the respective consenting persons 
for cause shown (d). 

A Commissioner as regards any hospital or licensed house and 
two of the managing committee of a hospital and two of the visitors 
of a house licensed by justices may permit a pauper patient to be 
absent on trial for any period, and may make or order an allowance 
to the pauper not exceeding the charge made for him in the hospital 
or house, which shall be paid to him or for bis benefit, as the 
Commissioner or visitors direct (e). 

The medical officer of a hospital or licensed house may permit 
any patient to be absent for a period not exceeding forty-eight 
hours (/). If a person allowed to be absent on trial for any period 
does not return at the expiration thereof, and a medical certificate 
certifying that his detention is no longer necessary is not sent to 
the visitors of the asylum or the manager of the hospital or house, 
he may at any time within fourteen days after the expiration of the 
period of trial be retaken as in the case of an escape (^7). 

1086 . Any person liaving charge of a single patient may change 
his residence and remove him to any new residence of such person 
in England, but before so doing he must give seven days' notice 
thereof and of the new residence to the Commissioners, nnd to the 
petitioner for the reception order, or to the person making the last 
payment on account of the lunatic (//). 


(c) lamaoy Act, 1890 (53 & 51 Viet. c. 5), s. 55 (1), (2). The regulations of 
an asylum may provide for the absence of a patient for not more than four 
days with the leave of the luanagor s. 275 (5) ). The medical officer's 
recommendation must accomtiony every application for leave of absence 
(Commissioners in Lunaev Rules/ 1895, r. 21 (2)). 

(</) Lunacy Act, 1890 (53 & 54 Yict. c. 5), s. 55 (3), (4), (5), as amended by 
Luna^ Act, 1891 (54 & 55 Viet c. 65), s. 9. 

{•) liunacy Act, 1890 (53 & 54 Viet. 0 . 6), s, 55 (G), as amended by Lunacy 
Act, 1891 (54 & 55 Viet 0 . 65), s. 9. 

(/) Lunacy Act, 1890 (53 & 54 Viet 0 . 5), a 55 (7), as amended by Lunacy 
Act, 1891 (54 & 55 Viet c. 65), s. 9. Absence on tnal from an asylum under 
this provision will not amount to a break of residenoe so as to destroy the 
status of iiTemovabiiity of a lunatic irremovable at the time of his admission 
(see p. 491, onfr), if the lunatic is not at the time of his rdease on leave 
capable of exorcitdng an independent chmee as to his place of residenoe (B. ▼. 

[1892] 2 Q. It 136). 

Lunacy Act, 1890 (53 A 54 Viet. c. 5), s. 55, as amended by Lunacy Act, 
{A)'Lu^y Aet» 1890 A 51 Viet 0 . 5), a. 56 (1), (2). 
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Any person having charge of a single patient may, with the 
previous consent of a Commissioner, take or send the patient under 
proper control to any specified place for any definite time (i) for the 
benefit of his health, or permit him to be absent on trial for such 
periodi as may be thought fit. The approval of the petitioner or of 
the yerson making the last payment on account of the lunatic must 
be produced to the Commissioner before his consent can be given, 
unless dispensed with by him for cause shown (A). 

Sub-Sect. 6.—Jirmoval 

1087. Anyone having authority to order the discharge of a 
private patient from an institution for lunatics, or of any single 
patient, may with the written consent of a Commissioner by order 
in writing direct removal of the patient to any institution, or to the 
charge of any person named in the order (1). 

Any two Commissioners may order the transfer of a lunatic from 
one institution for lunatics to another (m), or from the charge of any 
person under whose care he is as a single patient to the charge of 
any other person, or to any institution for lunatics (a). On the 
death of a person having charge of a single }>iitient tlie Com- 
missioners may, on application by the person having authority to 
discliarge, or if no such application is made w'ithin seven days from 
the death, on their own motion direct the lunatic’s romovai to the 
charge of some person to be named in tlie order (?/). 

1088. Where the visiting committee of an asylum has made an 
order for delivery of a pauper therein to the custody of a relative 
or friend, any two members of the cominiitee may at any time, if 
they think fit, order his removal to the asylum (o). 

Any two visitors of an asylum may order a pauper lunatic 
chargeable to any union within any county or borough to wliich the 
asylum wholly or in part belongs, or to such county or to any 
county for the reception of whose pauper lunatics into that asylum 
there is a subsisting contract, to be removed to that asylum from 
any other institution for lunatics in wdiicli he may be detained (;>). (*) 
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(*) On a fresh application to the Coromissioners, the place originally specified 
may be altered or the time extended. 

(A) Lunacy Act, 1S90 (53 & 54 Viet. c. 5), s. 56 (3), (4); Lunacy Act, 18^1 
(54 & 66 Viet. c. 65), s. 10. 

(rt Lunacy Act, 1890 (63 A 54 Viet. c. 6), s. 68. As to who can order a 
dischar^, see p. 622, poet, 

(m) Lunacy Act, 1890 (53 & 54 Viet. c. 5), s. 69 (1), (3). A medical report from 
the officer of the institution loft is generally required (Commissioners io 
Lunacy Eoles, 1895, r. 21). 

(n) Lunacy Act, 1890 (53 & 54 Viet c. 5), s. 59 (2). 

W Ibid., B. 63. 

(jo) Ibid., 8. 64. These provisions do not extend to the leinoval of lunatics 
chargeable ( 1 ) to a borough not being a county borough ; (2) to a union within 
a county lor mo reception of whose pauper lunatics there is a subsisting contract. 
The clerk of eveiy asylum, the superintendent of every hospital, and the 
resident licensee of every licensed house must, within two clear days after the 
removal, discharge, death, or transfer from the private to the jiuper class, 
or lice versd, of any patient, make entriee in the register of mtieuta, and of 
removals, ^scharges, and deaths (Commissioners in I^unacy Buies, 1895, r. 22), 
Slid witl^ the like time in the oase of a private patient send notice to tbe 
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1089. Any two visitors of an asylum may order the removal of a 
pauper lunatic therein to some other institution for lunatics (q). 
But a lunatic must only be removed under this provision (except 
with the written consent of two Commissioners) to one of the 
following : — 

(1) an asylum within or belonging wholly or in any part to the 
county within which the asylum from which the lunatic is removed 
is situate, or to the county in some parish of which the lunatic 
may have been adjudged to be settled ; 

(2) a hospital or licensed house within any such county ; or 

(8) an institution for lunatics into which the lunatic can be 
received under a subsisting contract (r). 

The visitors ordering the removal of a pauper lunatic may by 
the order require any relieving officer or other officer of the union, 
county, or borough to which he is chargeable, or may authorise any 
other person, to execute the order («). 

No pauper lunatic may be removed under any removal order of 
two visitors without a medical certificate of the medical officer of 
the institution for lunatics from whicli the patient is to be removed 
certifying that he is in a fit condition of bodily health to be 
removed (/) . 

1090. If any two or more Commissioners on visiting a work- 
house consider that any lunatic or alleged lunatic therein is not a 
proper person to be allowed to remain there, they may order his 
removal to an institution for lunatics. Such order will have the 
same effect as a summary reception order (u). The guardians of the 
union to which the workhouse belongs have a right of appeal 
against such an order within one month to a Secretary of State, 
who will thereupon send some person to visit the workhouse and 
report. The decision of the Secretary of State on such report is 
conclusive (a). 

Where a union is in more than one county, and the workhouse 
of the union is in one county and the place from wdjich a lunatic 
was sent to the workhouse is in another county, an order may be 
made by a justice for either county for the lunatic's removal to the 
asylum of either county, notwithstanding that there may be an 
asylum of the county in whicli the workhouse is and there may 
not be any special reason why the lunatic cannot be taken there (b). 

and in the case of a lunatic so found to the Chancery visitors 
(Commissioners in Lunacy liules, 1895, r. 23). 

(q) before transferring a pauper lunatic from one county asylum to another 
in a different county it is essential that an order of adjudication of settlement 
should be obtained (see p. 495, ante), and the union in which the lunatic is 
adjudicated to be settled must be notffied so that it may have an opportunity of 
apiieuling. 

Lunacy Act, 1890 (53 & 54 Viet. o. 5), s. 65. 

(«) JHd., s. 66. As to entries and notices on removal, see Commissioners in 
Luna^ Buies, 1895, rr. 22, 23, and note ( r), p. 519, ante, 

i t) Lunacy Act, 1890 (53 it 54 Viet. c. 5), s. 67, 
a) Bee p. 505, ante, 

01 litinacy Act, 1890 (53 4k 54 Viet c. 5). s. 60. 

5) / 6td,, s. 68. An order eroding a lunatic to the asylum of the county 
from which the Kina tic was sent to the workhouse seems to require indorse- 
meni by a visitor of that asylum (t5id,, a, 27 (3) ; and see p. 50S, ante). For 
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Except under the provisions last mentioned, a pauper lunatic 
must not be removed under a removal order to any institution for 
lunatics into which he could not have been received under a recep- 
tion order (c). 

1091. The authority liable for maintenance of a pauper 
lunatic in a hospital or licensed house may order his removal to 
the workhouse of the union to which he is chargeable, or if he is 
chargeable to a county or borough, to the workhouse of the union 
from which he was sent to the hospital or licensed house, and may 
direct the mode of removal (d). 

Where a lunatic in a hospital or licensed house becomes a paupc3r, 
the manager may, after notice to the authority liable for mainten- 
ance, apply to a justice for an order for removal of the lunatic to an 
institution to which pauper lunatics for whose maintenance the 
authority is liable may legally be sent. The original reception 
order continues in force and authorises the classilication of the 
lunatic as a pauper lunatic in the institution to which he is 
removed (c). 

1092. Every removal order, both from institutions for lunatics 
and from private charge, and any consent of Commissioners, must 
be in duplicate. One copy must be delivered to the manager of the 
institution or the person from whose care tiie lunatic is being 
removed, and the other to the manager of the institution or the 
person into whose care the lunatic is removed. This order and 
consent, where required, is sufficient authority for the lunatic’s 
removal and reception in accordance with it. 

The manager of the institution from which or the person from 
whose care the lunatic is removed must deliver free of expense a 
copy of the reception order and documents accompanying it to the 
person executing the removal order, and these must bo delivered by 
him to the manager of the institution into which or to the person 
into whose charge the lunatic is removed, and must be certified 
under the hand of the person whose duty it is to deliver them(/). 

1093. Where an alien is detained as a lunatic and his family or 
friends desire bis removal to the country whose subject ho is, the 
Commissioners, upon application by any member of liis family or by 
a friend, may inquire and report to a Secretary of State, who may by 
warrant direct delivery of the alien to tlie person named in the 
warrant. Every such warrant must be obeyed by the person or 
authority under whose charge the lunatic is, and is a sufficient 
authority for tlie master of any vessel to receive and detain the 
lunatic on board, and to convey him to his desti nation (^). 


the case where a union is situate in a county to which it does not belong, see 
liUna^ Act. 1891 (54 & 55 Viet. c. 65), 8. 6, and p. 510, ante. 

(c) Lunacy Act, 1890 (53 & 54 Viet. c. 5), e. 60; see ibid,, 8. 27, and p. 510, 
ante. 

(d) Lunacy Act, 1890 (53 A 54 Viet. c. 5) s. 61, aa amended by Lunatgr Act, 
1891 (M A 55 Viet c. 65), «. 11. 

(e) Lunacy Act, 1891 (51 & 55 Viet c. 65}, e« 19 (1). 

i/) Lunacy Act, 1890 (53 A 54 Viet c. 5;, e. 70. 

(f) Ibid., 0 . 71. It aeema to be an offence againat the common law foreibljr 
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Sub-Sect. *l,—Di>icharyt* 

1094. A private patient detained in an institution or under care 
as a single patient must be discharged if the petitioner for the 
reception order or his dul^" appointed substitute so directs in 
writing (h). Where such person is dead or, by reason of his own 
lunacy, absence from England, or otherwise, incapable of signing 
such an order, or where a patient originally classified as a pauper 
is afterwards classified as a private patient, the person who made 
the last payment on his account, or the husband or wife, or if neither 
exist or either is incapable as aforesaid, the father, or in his 
place for a similar reason the mother, or in her place for a like 
reason any one of the next of kin, of the patient, may give the 
direction for discharge. If none of the persons so qualified to direct 
discharge exists or is able or willing to act, the Commissioners may 
order discharge (t). 

1095. The authority liable for the maintenance of a pauper 
lunatic in a hospital or licensed house may direct his discharge and 
tlie mode thereof, and on production to the manager of a copy of 
the order ho must forthwith disci uirge the patient or suffer him to 
1)0 discharged (A*). 

1096. A putii'ut must not be discharged under the provisions 
stated in the last two paragraphs if the medical ofiicer, or in the 
case of a single patient his medical attendant, certifies, with the 
grounds for his opinion, that the patient is dangerous and unfit to 
1)0 at large, unless, after production of such certificate, two of the 
visitors <»f an asylum or the Commissioners visiting the hospital or 
house, or the visitors of the house or one Commissiomjr in the case 
of a single patient, in writing consent to such discharge (f). 

1097. Two CominisRioners, one medical and one legal, may visit 
a patient detained in any hospital or licensed house or as a single 
patient, and may within seven days, if they think the detention is 
w ithout sufficient cause, direct his discharge (m). 

1098. Anyone may apply to the Commissioners to have any 
person dehiined as a lunatic in an institution for lunatics or as a 


to maov© fi llritinh subiect who huR not Ixjcn cortifietl as a lunatic in this 
country to an asylum abroad with a view to certification there as a person of 
unsound mind, or forcibly^ to remove fix>m this country a person of unsound 
mind who has been so certified, but not such an offence to induce by mis- 
representation a person of unw>und mind, whether under certificate or not, to 
leave thia country with a view to placing such person in an asylum abroad, 
though in the latter case an indictment might lie for a conspiracy by several 
ner^tiB to induce by misreprosentutiun a lunatic to go abroad with a view to 
tMiving him confined in an asylum there (Commissioners* 62nd Bepoit, p. 63). 

(6) Lunacy Act, IfiSK) (63 i 64 Viet c. 6), s. 72 (1). As to a sulisttute, see 
e. 48, and p. 6IV>, ante, A letter directing the keeper of the asylum to 
discharge a patient ** as soon as you think it advi.sal>le *' is not an order of dis- 
chargelLouv v, /V ^1887), 86 W. It 26, H. I*). 

1 i) Lunacy Act, 1890 (68 A 64 Vicst. c. 6). s. 72 (2), (3). 
k) ibid., a. 78. 

1} JbUL , «. 74. 
m) iUd, a. 76. 
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private patient examined by two doctors ; and if the doctors after i 

two visits at an interval of at least seven days certify that the Care and 
patient ma^ without risk be discharged, the Commissioners may Treatment 
order his discharge at the end of ten days (w). of Lunatics. 

1099. The Commissioners, when they have ordered a discharge, service ami 
must serve the order on the manager of the institution wliere the notice of order 
patient is detained or upon the person having charge of the patient 

as a single patient. They must further, in the case of a private 
patient, give notice thereof to the petitioner for the reception order 
or the person who made the last payment on account of the patient, 
and in the case of a pauper to the authority liable for main- 
tenance. Anyone served with such order continuing to detain 
the patient after the appointed date for discliarge is guilty of a 
misdemeanour (o). 

1100. Any three visitors of an asylum may discharge any person oy (hne 

detained therein whether recovered or not, and any two such MHitors of hu 
visitors, on the written advice of the medical ofiicer, mav discharge ‘f 
any person detained tlierein (p). (on nuMiicai 

If after two visits, made at an interval of not less than seven days, advicei 
by two visitors (one being a medical practitioner) to a licensed By two 
house it appears to them that any patient is detained without 
sufficient cause, they may make an order for his discharge. Seven two viBiii. 
days* notice of the second visit must bo given by post or by entry 
in the patient’s book to the manager, who must thereupon send by 
post a copy thereof, in the case of a private patient, to tJie petitioner 
for the reception order or the person making the last payment on 
the patient’s behalf, and, in the case of a pauper, to the authority 
liable for maintenance, and to the clerk of the visitors of the 
house. If the medical officer offers to give an opinion on the 
patient’s health, the visitors must examine him before making an 
order. If they make the order against the medical ollicer’s opinion, 
they must at once send his statement to the clerk of the visitors. 

These provisions do not apply to lunatics so found by inquisi- 
tion (g). 

1101. When application is made to the visiting committee of an Ddircrj to 
asylum by a relative or friend of a pauper lunatic therein, requiring 

that he may be delivered over to the custody and care of such friend of^* 
relative or friend, any two visitors may, if they think fit, discharge (muper. 
the lunatic upon an undertaking from the relative or friend that 
the lunatic shall no longer be chargeable to any union, county, or 
borough, and shall be properly taken care of and prevtmted from 
injuring himself and others (r). 


(a) Lunacy Act, 1890 (53 & 54 Viet c. 6), s. 49. The ComroisKiouer®, however, 
have discretion to refuse a discharge notwithataiidine production of the two 
medical oertifkiates (H* v. Laiwcy CmamUiiowrs, 930). 

(o) Lunacy Act. 1890 (53 & 54 Tict. o. 5), s. 76. 

(p) /wa., 8. 77. 

(y) iWd., s. 78. Every order under theee provisions must be signed by the 
visitors who make it 

(r) JbiiLp s. 79. An applicalitiU was made fur a /tahms corpus to obtain 
M release from an asylum of a person detained Uieie as a pauper lunatic, 
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1102. When vibitors of an asylum order the discharge of a 
pauper lunatic therein, except on the application of a relative or 
friend, they may, when they think fit, send a notice in writing signed 
by the clerk of the asylum of their intention to discharge to a relieving 
officer of the muon, or to the clerk of the local authority liable for 
maintenance. On receipt of this notice, the relieving officer or 
clerk mu.st have the lunatic, on his discharge, forthwith removed 
to the workhouse of tlie union to which he is chargeable, or, if 
chargeable to a county or borough, to the workhouse of the union 
from which he was sent to the as}lum (s). 

1103. Guardians can discharge any lunatic detained in their 
workhouse (0* 

1104. The secretary to the Commissioners must, on the discharge 
of anyone who considers himself to have been unjustly detained, 
furnish him on request, free of expense, with a coj^y of the recep- 
tion order and certificates on wliich he was confined. If the order 
was made on petition, ho must also 8up[)ly a copy of the petition 
and accompanying particulars (a). 

Sud»Skct. Recover 1/ and JJtalh. 

1105. The manager of every hospital and licensed house and 
anyone having charge of a single patient must forthwith, on his 
recovery, send notice, where the patient is not a pauper, to the 
petitioner for tlio reception order or the person making the last 
payment on the patient’s behalf, and where the patient is a pauper 
to the guardians of his union, and if a local authority is liable, to 
the clerk of such local authority. The notice must state that, 
unless removed withiu seven days, the patient will be discharged. If 
not so removed, he i.s to be fortb\\ith discliarged (/>). 


who woH entllK'd to a pen.^ion, uial uImj was po‘^sc>'ed of projMjrty worth 
ftlxnit jL'h'UK). Ho had iK»cn placed hi tho asylum by guardians, and his 
release wuh sought by hi.s w^tor, his only next of kin, that he might be 
put under her airo. The niedic4il superintondent said that they hud no p<»wer 
to rtdo.itK) him uutd certain preliminary pKH^codings had been taken under tho 
l.umioy Acta, but it was decided that they could classify him under the 
Lunacy Act, ISUl (64 & 65 Yict. c. 66), s. 3 (see p. 600, ante), us a private 
iMitient and then relo. se him. and tho court (Cavk and Wright, JJ.) thero- 
foix> directed the writ to go if ho was not released within twenty-four hours, 
hoUling that the medical oBicers ought to have e<»minunioated with tho visiting 
oommittee on disc<»vering tho iiecuniary position of the |)atient (Re SliiieitU 
(IS94), 29 L. J. ^5), The iinpui'tanco of this decision lay not so much in its 
eifect on tho patient^s position as regards accommodation and treatment, as in 
his altered status with reference to discharge — a private patient being dis- 
chargeable under the Lunacy Act, 181H) (63 & 64 Viet c, 6), s. 72, by the person 
who made the last payment for maintenance (or by various relatives or by the 
Comuiiamiouertq (see p. 622, a pauper under the Lunacy Act, 1890 (63 & 64 
Viet, c 6), s. 77, only on tho orders of the visitors of the asylum (see p. 622, 
ante) (Oommissioners* 66th Report, p. 9). 

(A Liumcy Act, 1890 (63 & 64 Viet. o. 6), s, 80. 

h) Ibid., B. 81. 

(а) Ibid., s. 82. Anyone applying to the ComxmssionexB bond fide, or 
apiiareutlv hmd fide, on the lunatic's m^alf ought to be supplied with these 
diKJuments (Re Dell (1891), 91 L. T. Jo. 376). 

(б) Liumoy Act, l^ (63 d 64 Viet c. 5), s, 88. 
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1106. Every coroner must, on receiving notice of the death of a 
lunatic within his district, if he considers that any reasonable 
suspicion attends the cause and circumstances of the death, summon 
a jury to inquire into the same (c). 

Sub-Skot. 9 . — Escape and Recapture, 

1107. If any person lawfully detained as a lunatic escapes, he 
may, without a fresh order or certificate, be retaken at any time 
within fourteen days from his escape by the manager of the insti- 
tution, or master of the workhouse in which he was detained, or 
any officer or servatit thereof, or by the person in whose charge 
he was as a single patient, or by anyone authorised in writing by 
such manager, master, or person (d). 

1108. If any person detained as a lunatic under lawful authority 
in England escapes into Scotland or Ireland, notice thereof must 
he given to the Commissioners as soon as practicable, who may, by 
writing under their seal, authorise an application by such person 
as they think fit to a justice having jurisdiction where the lunatic 
was so detained for a warrant authorising such person to retake 
the lunatic. The warrant is, in Scotland or Ireland, as well as in 
England, sufficient prlmd fade evidence that the person stated 
therein to have escaped was detained as a lunatic, and of the 
fact of his escape, and is sufficient authority to a sherilY in Scot- 
land or a justice in Ireland to countersign the same. Atiy warrant 
so countersigned may be executed in Bcotland or Irelaml by 
retaking and bringing the lunatic thence so that ho may bo 
restored to the custody whence he escaped (c). Tliia warrant does 
not authorise the retaking of the lunatic after the expiration of 
the time during which he could have boon retaken according to 
the law in force in the place where he was detained as a lunatic had 
he remained there after his escape (/). 

Sub-SeCT. 10. — Miscellaneous, 

1109. On a recommendation of the Commissioners (r/) the Lord 
Chancellor may, through a master in lunacy (7), reejuiro the 
petitioner for a reception order under which the lunatic is detained, or 
other person paying for his maintenance or managing his property, to 
forward to the Lord Chancellor a written statement containing 
particulars, to the best of his knowledge, of the lunatic’s proj[)erty 


(r) Lunacy Act, 1890 (53 & 54 c. 5), a, 81. As to noticos of do.ith of 

lunatics, see Commissioners in lAinacy Ilules, 1895, r. 27 ; see also title 
COROXEUS, Vol. VIII,, p. 242. 

(d) I.unacy Act, 1890 (53 & 54 Viet. c. 6), s. 85. If the fourteen days have 
expired without recapture, fresh proceedings must be taken, on the ground 
that the lunatic is not under proper control or is wondering at largo (mm 
pp. 505, 508, ante). The retaking may bo justified under an order and certificate 
in proper form, although the j^rson named therein is not in fact a lunatic 
(Eorris r. Siod (1849), 3 Exch. 782). 

(«) Lunacy Act, 1890 (53 & 54 Vict. c. 5), s. 80. Similar proTisions applicable 
to escape from Scotland into England or Ii^land, and from Ireland into England 
or Scotland, are oontained in ibid., m, 87 and 88 re««pectively. 

(/) Lunacy Act. 1890 (53 A 54 Vict. 0. 5), s, 89. 

(y) For tl^ee offidsls, see pp. 414, 466, on^ 
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and of its application. The Commissioners may also themaelves 
make inquiries as to a lunatic’s property (h), 

mo. Application may be made to any Commissioner, or in the 
case of a licensed house to any visitor, as to whether any particular 
patient is or has been within the last twelve months confined as a 
lunatic within their respective jurisdictions, end such Commissioner 
or visitor, if he thinks fit, can order the secretary or clerk, as the case 
may be, to search the returns for such information. If the patient 
is or has been so confined, information both as to the place and the 
manager’s name, with dates of admission and discharge, will, so far 
as possible, be given to the applicant on payment of a regulation 
fee not exceeding 7s, (t). 

mi. The Commissioners, if satisfied that it is desirable and for 
the lunatic’s interest that one or more patients should reside in the 
same house with a single patient, can so direct, the terms and con- 
ditions being in all respects the same as if each of them was a 
single patient (J ). 

Sect. 8. — Reception and Care of Idiots, 

m2. The provisions of the Lunacy Acts (A) as to registration and 
regulation of hospitais, asylums, and licensed houses for lunatics, 
reports, treatment, visitation and care of lunatics, and books to be 
kept do not apply to hospitals, institutions, or licensed houses 
registered under the Idiots Act (0i or to any idiot or imbecile received 
therein. 

m3. An idiot or imbecile from birth or from an early age (m) 
may, whether under or over age, be placed by his parents or guar- 
dians, or by any person standing towards him in loco parentU, in 
any hospital, institution, or licensed house (n)* registered for the 
care, education, and training of idiots atid imbeciles, upon the 
certificate of a duly qualified medical practitioner that the person 
is an idiot or imbecile capable of receiving beueiit from the institu- 
tion, together with a statement signed by the parent or guardian 
or person in loco parentis (i*). Any idiot or imbecile who has 
whilst under age been so placed as above may, with the consent 
of the Commissioners, be retained therein after he is of full 
age (p). 

Any person of full age so retained may be discharged by the 

(A) Lunacy Act, 189t) (53 A 64 Viet. c. 6). s. 60. 

(i) Ihid,, 8, 61 ; and note (w), p. 624, ante, 

li) Lunacy Act, 1890 (63 A 64 Viet. c. 6), a. 64. 

(k) For theao Acta, bcci note (t), p. 412. ante. 

(Q Idtota Act, im (49 A 60 Viet o. 26), a. 11. 

fill} These terns do not include lunatics a. 17). 

M This does not include a lunatic asylum (ibid,), 

(o) Idiots Act 1S36 (49 A 60 Vkt o. 26), a. 4. For forms oi medical 
cerUfioate and statement to accompany, see lAid., Schedule, Forms 1, 2. 

(p) Idiots Act IBSO (49 A 60 Viet o. 26), a. 6. Detentvm D^er the porovutons 

of tms Act will found juxisdiotioB to make administtative otden under the 
Lunacy Act ISOO (63 & 64 Vlct e. 6), a. lie (1) (o) (see p. 42S, anU) [Ee 
Wkalt^ (Jforfc) end Be W Aolliy (If. Jf.). [1900] 1 606, 0, £). 
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Commissioners, whose order must specify the reasons of such sect. s. 
discharge and the date thereof (q). Reception 

Notice of the reception of any idiot or imbecile into a hospital, and Care 
institution, or licensed house registered as aforesaid must be sent of Idiots, 
to the Commissioners within fourteen days by the superintendent Notice of 
or principal officer (r). reception. 


1114 . Notice of any idiot's or imbecile's death in or discharge from Notice of 
any hospital, institution, or licensed house registered as aforesaid 

must be sent forthwith by the superintendent or principal officer 
to the Commissioners (s). 

1115 . Application must be made to the Commissioners to register Registration 
every hospital, institution, or licensed house for the intended recop- roce 

tion of idiots and imbeciles, and until the certificate of registration 
is obtained any such reception therein is illegal (f). 

Tlie Commissioners must once in every twelve months visit and vi'^itationand 
inspect every such registered liouse (u), where a medical journal in 
the form directed by them must be kept (a). They may also direct 
that a duly qualified medical man shall reside on the premises (b). 

1116 . Nothing in the Idiots Act (c) is to deprive poor law guardians Po'vers of 

of the power (d) of sending pauper idiots or imbeciles to houses 
registered under the Act, or from receiving in respect of such idiots ^ ‘ 

or imbeciles such parliamentary grants (e) as may be made towards 
the maintenance and care of pauper lunatics as if such idiots and 
imbeciles were pauper lunatics (/). 


Part XIII. — Penalties, Misdemeanours, and 
Proceedings. 

1117 . The following oUences are misdemeanours (g) i — oUenoen 

(1) detention of a lunatic or alleged lunatic in an institution bein^^Ss. 
otherwise than in accordance with the Lunacy Acts (/«) ; detneunourt. 


iq) Idiots Act, 1886 (49 & 50 Viet. c. 25), «. 6. 

(r) Ibid.t 8. 9. For form of the notice, see ibid., Schedule, Fonn li. 

Ibid., 8. 10. 

(f) Ibid., 8. 7. Provision was made with regard to hospitals, institutions, and 
licensed houses existing at the passing of the Act {ibid., s. 8), As to super- 
annuation allowances to officers and servants, see ibid., s. 16. 
tt) /Wr/.,8. 12. 

a) IhbL, 8. 13. 

'b) Ibid., 8. 14. 
e) 49 * 60 Viet. c. 26. 

d) The power referred to is given by the Poor Law Amendment Act, 180$ 
(31 & 32 Xict c. 122), 8. 13. 

(«) Ajb to 8uch grants, see Loeal Government Act, 1888 (51 A 52 Viet. c. 41), 


8. 24 (2) (f) ; and'p. 490, ante, 

J f ) Iddote 


^ Act, 1886 (49 A 50 Viet. c. 26), e. 16. 

the absence of special provision the puniabment for a misdemeanour k 
Jiir imprisonment wimout Wd labour or One; see title CBiimrAL Law 
Am Pbocsditbe, Vol. IX-. pp. 410. 411. 

(A) Lunacy Act, 1890 (53 A 54 Viet. c. 6), a. 315 (1) ; aa to the Lunacy Acts^ 
•ea note (i)f p. 412, ante. 
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PabtXIII. (2) talcing charge of, boarding, or lodging a lunatic or alleged 

Penalties lunatic in an unlicensed house for payment (t) ; 

etc. (3) reception or detention, except under the provisions of the 

Lunacy Act, 1890 (k), of two or more lunatics in any house other 
than an institution or workhouse (Q ; 

(4) neglect on the part of the manager of a hospital or licensed 

house or any person having charge of a single patient to send to 

the Commissioners or others the prescribed notices on admission, 
removal, discharge, or death of a lunatic (m) ; ^ ^ 

(5) wilful misstatements of any material fact in (i.) any petition, 
statement of particulars, or reception order; (ii.) any medical or 
other certificate or any report as to mental or bodily health (n) ; 

(6) false entries made knowingly in any book, statement, or return 
required under the Lunacy Act, 1890 (/c), or Kulea in Lunacy (r>) ; 

(7) omission by the manager of an institution or person having 
charge of a single patient (a) to sen^^ within the prescribed time to 
the coroner notice of death ; 

(8) failure to comply with the Lunacy Act, 1890 (l^), or rules as 
to making returns or giving information in pursuance thereof to 
the Commissioners or others (f;) ; 

(9) obstruction of any Commissioner or Chancery or other visitor 
in the exercise of his statutory powers (c) ; 

(10) obstruction of any person authorised by the Lord Chancellor 
or Secretary of State to visit any lunatic or inspect any institution 

(f) liUiiacy Act, 1890 (63 & 64 Viet. c. 5). «. 316 (1). Penalty not exceeding 
£60. It does not nmtter at all whether the fact of the boarder’s insanity is 
known to the deh’iulnnt or not. If the jury iind that the Ixmidor was in fjict a 
lunatic the defendant must be convicted (/i, v. Jrvtn// (1898), 62 J. P. 469 ; /i. 
r. lluhitp (1880), 5 Q. B. D, 259, 0. C. R.). The tendency seems to be towards 
holding that the offence is coimuitted when ]>er8ons capable of being dealt with 
under the Lunacy Act. 1890 (63 & 64 Viet c. 6), «. IP) (1) (d) (see p. 429, 
anfet), are boarded or lodged for payment (compare H. v. (1868), 11 Cox, 

0. C. 109, 0, C. R.). A medical nian in 1908 was convicted und lined the 
inaKituiim amount for aiding, abetting, counselling, and procuring the commis- 
sion of Uio oflence; see A', v. haacclUA^ JL v. WiuBUm (1908), 72 J. P. (Journal), 
126. A defendant, who failed to forward copies of the order ana medicui 
oertiflcatos under wluch a lunatic was detuned to the Commissioners, was prose- 
cuted for unlawfully detaining the lunatic. On prot>f by the prosecution that 
no copies of the order and medical certificates had been received by the 
CommLssioners ; that no entries were to be found in their books or registers of 
the receipt of such copies; and that notice to produce the documents had boon 
given to the defendant and had not been complied with, it was hold that there 
was evidence to gt) to the jury (/A v. Uan^u (1867), 10 Cox, 0. C. 641). 

{k) 63 A 64 Viet c. 6. 

m Lunacy Act, 1890 (63 A 54 Viet. e. 6), s. 316 (2). (3). 

(w*) Ihid., s. 316. In toectiso of a single patient a j^enalty not exceeding £50 
• s. 317. Prosecutions in either of these cos^ must be ordered 

by the Oominissioners or by direction of iho Attomey-Qeneral or Director 
of I\iblic IVoseimtions (t6i<i., s. 317 (3)). 

(c) / 6id., B. 318. Por form of indictment against a medical man for making 
false entries in the ♦'Medical Visitation Book,” see 5 Cox, C. C., Appendix, 
p. X. 

{q\ Lunacy Act, 1890 (63 A 54 Viet. c. 6). s, 319. 

(6) Ihid.^ a 320. Daily p^alty so long as the default coutinueB not exceed 
iuff £10. Cumulative p^alties may bo remitted by the court 

(e) Ihid., 8. 321 (1). Penalty not exceeding £60. For a conviction under the 
section, see /f. v. J'lmei (1894), cited in CominhMionerB* 48th Beport, p. 104, 
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or gaol or place where any person represented to be a lunatic is 
confined or of any person authorised by the Commissioners to visit 
or inquire (d) ; 

(11) illtreatment or wilful neglect of a lunatic by the manager 
or any person employed in an institution or by any person having 
charge of a lunatic, whether by contract or by relationship (e ) ; 

(12) assisting or conniving at the escape or attempted escape of 
a patient or the secretion of a patient (/ ) ; 

(13) abuse of a female lunatic by a manager or employee in an 
institution, criminal lunatic asylum, or workhouse, or by any person 
having charge of a single patient. Consent is no defence (y). 

1118 . In the absence of special provision, proceedings for offences 
may be taken (1) by the secretary of the Commissioners on thoir 
order, (2) by the clerk of visitors of a licensed house where the 
offence is within their jurisdiction, (3) by the clerk of the visiting 
committee of an asylum where the offence is committed by any 
person employed therein; but except as otherwise provided such 
proceedings can only be taken by order of the Commissioners or 
visitors, having jurisdiction where the offence was committed, or with 
the consent of the Attorney-General or Solicitor-General (h), A 
Secretary of State on the report of the Commissioners or visitors 
may direct the Attorney-General to prosecute in the case of a 
misdemeanour (i). 

1119 . All penalties are recoverable summarily and are payable 
either to the secretary of the Commissioners, the clerk of the peace, 
the asylum treasurer, or county or borough treasurer, as the case 
may be {k), 

1120 . Appeals by any person aggrieved by any order of justices, 
except adjudication or maintenance orders, lie to quarter sessions (/). 


(d) Lunacy Act, 1890 (53 & 6i Viet. c. 5), s. 321 (2). Poiiulty, in juldition to 
any punishment to which the offender is otherwise subject, for every olToinHi n»)t 
exceeding £20. 

(«) Ibid., 8. 322. Penalty, if indicted, tine or imprisonment or both; 
if summarily convicted, not exceeding £20 nor los.*> than £2. Tho Summary 
Jurisdiction Act, 1879 (42 43 Viet. c. 49), s. 4, empowers jn-^tices to 

mitigate a fine on a fir-^t offence, but this jK)wor does not extend to lii.cjs 
imposed by an Act 8ub-<8(|uont thereto («,«., pus'^od after Kt January, 1880) 
expressly provitling a miiiimuin fine in tho c;ise of a first offom o {(hlxfra v. 
?fW Jirothers, [1897] 1 Q. B. 197 ; and see title MAOlSTlt.v i Ks), The minimum 
fine of £2 imi>osed by this pri)vision can therefore be reduc ed in the caw of 
a first offence. On a pro-jeciition for illtreating a lunatic by neglecting him it 
is necess;»ry to show that the defend uit owes a duty to the lunatic and tnat his 
conduct has or must have ooca.sio:ied actual injury {H. v. Pdham (184<>), 8 (i. B. 
959). 

Cf) Lunacy Act, 1890 (53 & 51 Viet. c. 5), s. 325. iVmalty not excfioding £20 
nor less than £2 ; and see title Criminal Law and Procedurk, Vol IX., 
p. 510. 

(7) Lunaev Act, 1890 (53 & 51 Viet. c. 5), «. 321. Penalty not cxc^joding 
two years’ Kanl lil o ir ; and see title Criminal Law and Procedure* 
Vol. lx., pp. fil3, 01 1. 

i h) Lunacy Act, 1890 (53 E 54 Viet. c. 5), §. 325. 

1 ) /5fVf.. 8. 328. 
k) Ibid., s. 326. 
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1121. In a prosecution for failure to send any prescribed docu« 
ment the burden of proof is on the defendant, but the testimony of 
one witness proving that the document was in fact duly posted or 
delivered is conclusive. Where the question is as to whether a 
house is or is not a licensed house or registered hospital, the burden 
of proof is on the defendant to prove its status by production of the 
licences or evidence of its being still in force (m). 

1122. Neither civil nor criminal proceedings can be taken against 
any person putting the Lunacy Act, 1890 (n), in force either as 
petitioner for a reception order or as giving a medical certificate, or 
as doing anything in pursuance of the Act, if such person has acted 
in good faith and with reasonable care. Should any such proceed- 
ings be taken they may, on summary application to the High Court, 
be stayed if the judge is satisfied that there is no reasonable ground 
for alleging want of good faith or reasonable care (n). 

1123. The Commissioners or visitors of any licensed house may 
summon witnesses (o), and may pay the witnesses reasonable 
expenses of appearance and attendance (p). 


(tn) Lunacy Act, 1890 (53 & 54 Viet. c. 5), s. 329. As to staying a prosecution 
on the ground that the consent of tho (^Commissioners hiid not been obtained 
before the prosecution was instituted, soo A’, v. Jturnhy (1843), 5 Q. B. 348. 

(n) Taiiiacy Act, 1890 (53 & 54 Viet. c. 5), s. 330. For actions stayed under 
tho terms of this provision, see Stevenson v. (1894), 29 L. J, 200 ; Williams v. 
Jkamnoni and Ihike (1894), 10 T. L. K. 489, 643, A. ; Harwood y, llacimey ( ^nion 
(1898), 62 J. P. 227. A medic.nl practitioner is not liable for signing a certificate 
ui supi>ort of a reception order. But if, not being satisfi^ with his own 
]tersonal oxumination of the patient, he signs without due cure and without 
niuking duo inquirioH, ho is liable for the consotiuences which ensue, and none 
tho loss l>ecuuse ho uctotl bond fide (//«// v. Semjde (1862), 3 F. & P. 337). At 
common law a nunlical practitioner cannot justify the taking charge of and 
confining an individual wliom he has never soon merely upon statements 
made by relations unless such statements satisfy him that his intervention is 
uocossary to prevent the individual from doing immediate injury to himself or 
others ( v. Hurrows (1830), 4 0. & P. 210). But restraint of a dangerous 
lunatic is justifiable both at the moment of the original danger and also until 
tlioro IS reasonable ground for believing that tho original d.snger is over (ScoU 
T. IPeikem (1862), 3 F. & F. 328; and see Symm v. Fraser (18(>3). 3 P. & F. 859). 

(o) Penult}^ for non-appearance or refusal to be swoni, not exceeding £50. 

(p) Lunacy Act, 1890 (53 & 54 Viet. c. 5), s. 332. 
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Part i. — The Office of Magistrate: 
Appointment and Qualification. 

Sect. 1. — Definition, 

1124* Magistrate** is the coinmoa denomination under which 
are included all those who are entrusted, whether by couuuission or 
appointment, or by virtue of their oflice, with the conservation of the 
peace and the hearing and determination of charges in respect of 
offences against it. 

The name “Justice** was first given to the office in the year 
1360 (a). 


Sect. 2. — History and Development oj the Office, 

1125. The duty of conservatiq^i of the peace lay, in ancient 
times, primarily with the holders of certain offices by virtue of 
appointment or election (/>). 

The right of appointing such persons was assumed by King 
Edward 111 (c) in 1327, and has since been exercised continuously 
by the Crown. In 1314 it was enacted that “ two or three of the 
best reputation in the Counties shall be assigned heopers of the 
Peace by the King’s Commission, and, at what time need shall be, 
the same with other wdse and learned in the law shall bo assigned 
by the King’s Commission to hear and doteniiine felonies and 
trespasses done against the peace in the same counties, and to inflict 
l)uiiishinent reasonably according to [law and reason and] the 
manner of the deed *’ (d). 

Other statutes followed by wffiich the number and authority of 
justices were regulated («), and in 1535 it was again enacted that no 


(a) Stat. (1360 1) 34 Edw. 3. c. 1. 

{b) Some of these were appointed by the Kin^, while others were 
elected by the people, and the limits of their authority varied according 
to the nature of their office. Thus the Lord Cliaiiccllor. the Lord 
Steward, the Lord Marshal, and the justices of the King’s Bench were 
conservators of the peace of the whole kingdom. Other judicial ofllcers 
were peace conservators within narrower limits : justices of the Common 
Pleas and barons of the Exchequer witliin the limits of their courts, 
justices of assize and gaol delivery within the limits of their commission. 
Of elected officers, sheriffs and coroners were peace conservators within 
the limits of their counties, and constables, head boroughs, tithing men 
and borsholders within tho limits of their township or hundred. In 
addition to these, other persons, w'ho did not hold any office, were 
elected by the general body of freeholders of each county to act as p<»ace 
conservators for that county (Lam bard, Eireuareba (ed. 161U), 10). 

(c) Stat. (1326-7) 1 Edw. 3, stat. 2,8. 16. “The King will that in 
every county good men and lawful, which be no maintainers of evil [or] 
barretors in the county, shall be assigned to keep the peace “ ; and see 
1 Bl Com. 349 et $eq. 

{d) SUt. (1344) 18 Edw. 3. stat. 2, c. 2. 

(e) Stat. (1360) 34 Edw. 3, c. 1, further defined their duties; and 
by stat. (13S8) 12 Ric. 2, c. 10, it was provided that there should 
be six instices in each county and that the^r should sit once a auarter. 
By stat. (1390) 14 Ric. 2, c. 11, eight jnstiees were provided fior and 
payment for their services allowed. By stat. ( 1403*4) 6 Hen. 4« c« lO' 
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person or persons, of what estate, degree, or condition soever they 
he, should have any power or authority to make justices of the 
peace ; but that all such offices should be made by letters patent 
under the King’s Great 8eal in the name and by the authority of 
the King and his heirs (/). 

1126. In boroughs the practice to make the mayor and aldermen 
justices by grant or charter (g) was superseded in 1835 (h), when 
it was provided that the Crown should assign justices to a com- 
mission of the peace, and that the justices should sit under that 
commission only. In the City of London alone the Lord Mayor 
and aldermen have the prescriptive right of acting as justices of 
the peace (t). 

The right of appointment which has thus been vested in the 
Crown cannot, without legislation directed to that end, be delegated 
to any other authority ( j). 


Sect. 8. — The Covimissiim of the Peace. 

1127. Apart from the case of the City of London (Jc), and with the 
addition of those who have been authorised by statute to act as 
justices by virtue of their office (1), the justices of the peace consist 
now of such j)er8on8 as are assigned by the Crowm to the commission 
of the peace. Their names are enrolled in a document prepared 
by the Clerk of the Crown in Chancery, issued by the Crown under 
the Great Seal (m), and setting out the authority conferred upon 
them (v). 

A separate commission is issued for each county or riding of 

they were directed to imprison no one except in the common gaol. By 
slat. (1414) 2 lien. 5, stat. 1, c. 4, justices were obliged to bo resident 
in their counties ; and this was confirmed by another statute of the same 
year, stat. (1414) 2 Hen. 5, stat. 2, c. 1. In 1487 it was enacted that 
justices taking recognisances must report the same (stat. (1487) 3 Hen. 7, 
c. 2), and that they might admit prisoners to bail [ibid., c. 3). 

if) Stat. (1536-6) 27 Hen. 8, c. 24, s. 2; and see, further, title 
Constitutional Law, Vol. VL, pp. 399 et $eq. 

ig) This custom was recognised by stats. (1439) 18 Hen. 6, c. 11, and 
(1535-6) 27 Hen. 8, c. 24. s. 6. 

(A) Municipal Corporations Act, 1836 (6 & 6 Will. 4, c. 76), now repealed 
and replaced by the Municipal Corporataons Act, 1882 (45 & 46 Viet. 
0 . 50), s. 260. 

(t) Boyal Charter of 1742; and seep. 675, post, and title Metropolis. 

(j) Jone$ V. WiUiams (1825), 8 B. & C. 762, pet Batlet, J., at p. 767; 
Arnold y. Gau$sen (1853), 8 £xch. 463. 

ik) See p. 576, port 

(2) See p. 537, post 

(m) Crown Office Act, 1877 (40 & 41 Viet. c. 41), s. 5 (1). 

(n) The form of document now used was settled by Order in Council 
in 1878 under powers conferred by the Crown Office Act, 1877 (40 & 41 
Viet. e. 41) (Stat. K. Jk O. Hey., Vol. 11., Clerk of the Crown in Chancery, 
pp. 9 sC f«tf). The original form of commission was reyised in 1590, and 
the reyisea form with very slight alteration remained in use till 1878. 
It may be found set out in 3 Bum*# Justice of the Peace (1845 ed.), 
988. Formerly certain selected Justices were said to be of the quorum, 
and the presence of one of them was necessary to the raiid holding of 
quarter or general sesidont. The present form of commission omits all 
mereuce to the quorum. See, mrther, titles Constitutional Law, 
Vol. Vll., p. 13, note (h); Comm, VoL IX., p. 82. 
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A county (o), and for each borough entitled thereto ( p \ the form of sect, s. 
the document for a county differing somewhat from that for a The Com 
borough (q). mission of 

A new commission of the peace may be issued by the Crown the Peace, 
at any time (r), but is not required even upon a demise of the 
Crown («). The names of newly-appointed justices are added to 
the commission by the Clerk of the Crown in Chancery, to whom 
clerks of the peace in counties and town clerks in boroughs must 
send a statement, in January of each year, containing the names of Anmmi 
all justices assigned to the commission of the peace for their counties 
or boroughs who have qualified, and, so far as they know, of those 
who have died during the preceding year (f). 

Sect. 4. — Justices ex officio. 

1128. In every commission of the peace for a county the following Persons 
are named: — the Lord Chancellor («) and Lord President of the 
Council (f ), Lord Privy Seal {w) and other members of the Privy mitefon. 
Council (r), the Cusios liotnloruni for the particular county the 
Lord Chief Justice, the Master of the Polls, the lords justices of the 
Court of Appeal, the justices of the High Court of Justice (y), and 
the Attorney- General (a) and Solicitor-General (b). 

{o) Hit* Kortli, East, and West Bidiugs of Yorkshire have always had 
a sejiarate commission of the peace, as also have the “ parts ” of Lincoln- 
shire — Kestevcn, Lindsey, and llollaud — and the Isle of Ely and the Soke of 
Pelerborongh also have separate commissions ; see 1»*. v. Isle of Ely 
{InhabitaTits) (1860), 16 Q. B. 827. 

ip) For a list of the boroughs having a separate commission of the 
peace, see note (/), p. 640, post. The number may from time to time 
be increased, as the Crown may ^rant any borough a separate commission 
on its council making apjilication for one (Municipal C’orporations Act, 

1882 (46 & 46 Viet. c. 60), s. 162). 

iq) The reason is that in counties two assignments are required : one for 
the justices as peace conservators, the other to give them jurisdiction at 
quarter sessions (see p. 663, post). In the case of borough justices (see 
p. 540, post) the second assignment is not needed, as they may not act as 
justices at any court of gaol delivery or quarter sessions (Municipal Cor- 
porations Act, 1882 (46 & 46 Viet. c. 60), s. 168 (1). 

(r) Compare the Justices* Qualification Act, 1760 (I Geo. 3, c. 13), s. 1. 

As to the effect of a new commission upon tenure of office, see p. 640, post. 

{s) Demise of the Crown Act, 1901 (1 Edw. 7, c. 6), s. 1 (I). Upon his 
accession His late Majesty KingEdward VI L, by letters patent, dat^ 16th 
Febi-uary, 1901, appointed and declared that the several commissions of the 
peace issued by her late Bfajesty Queen Victoria for the several counties, 
boroughs, and places mentioned in the same should continue to be of full 
force and effect, and that the persons thereby assigned or hereafter added 
should be II is Majeslv’s justices of the peace. Before 1901 justices con- 
tinued to hold otfice for six months after the demise of the Crown under 
ftat. (1702) 1 Ann. c. 2, s. 6; and sea title Constitutional Law, 

Vol. VI. pp. 384, 386 ; and see also p. 649, post . 

{1) Rules made under the Crown Office Act, 1877 (40 df 41 Vicf. c. 41) 

(Stat. II. & O. Rev,, Vol. IL, Clerk of the CYown in (Tianccry, p. 16), r. 1 

(«) As to whom, see title Constitutional Law, Vol. VIL, pp. 66—66. 

iv) See ihid.t pp. 61 — 63. 

iw) See ibid ., p. 66. 

(x) See p. 624, post. 

(y) Sec title Coubts, Vol. IX., pp. 

(fi) Sea title Constitutional Law, Vol. VIL, p. 74. 

(6) Jbid . 
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1129. The chairman of a county council is a justice of the peace 
for bis county (c), and the chairman of a district council, whether rural 
or urban, unless personally disqualified by any Act, is a justice of 
the peace for the county of which the district forms part (d). 

The mayor of a borough is a justice of the peace for the borough 
during his year of office, and for the next succeeding year also, unless 
he would in that year be disqualified to hold the office of mayor {e). 
But a woman who becomes chairman of a county or district 
council, or mayor of a borough, is not thereby entitled to act as a 
justice (/). 

The recorder of a borough having a separate commission of the 
peace is a justice of the borough (g ) ; and a stipendiary magistrate is 
a justice for the borough to which he is appointed (/i). The chief 
magistrate of the Metropolitan Police Court at Bow Street becomes 
a justice of the peace for the county of Berks upon his name being 
inserted in the commission for that county (i). 

The judge of a county court may })0 included in the commission 
of the peace of the county or borough where the court is situated (J), 

1130. Certain ecclesiastical persons have a right by statute to act 
aa justices in their counties. Thus, the Archbishop of York and his 
temporal chancellor are justices for the shire of Hexham (A*), the 
Bishop of Durham and his temporal chancellor for the county of 
Durham and the Bishop of Ely and his temporal steward for the 
Isle of Ely {m\ The Vice-Chancellor of the University of Cam- 
bridge for the time being may be assigned as a justice of the 
borough of Cambridge (n). 


Sect. 5 . — County Justices, 

Bub-Sect. 1. — Apimnimcnt and Qualification, 

1131. Justices of the peace for the counties are assigned on the 
nomination of the Lord Chancellor, who may select them either 

(c) Local Governmont Act, 1888 (51 & 52 Viet. o. 41), b. 2 (5) (b); and 
•ee title Local Goveknmekt, p. 342, anU, 

(d) Local Goverumeut Act, 1894 (56 & 57 Viet. c. 73), 6. 22 ; and see title 
Local Government, pp. 262, 330, ante. The phrase “ unless personally 
disqualified by any Act*’ appears to refer to the disqualification of solicitorB 
io 1)0 appointed justices in any county where they practised, imposed by 
the Justices Qualification Act, 1871 (34 35 Viet o. 18), but now repealed 
by the Justioos of the Peace Act, 1906 (6 Kdw. 7, o. 16) ; see p. 551, post. 

(a) Municipal (^rporations Act, 1882 (45 & 46 Viot o. 50), s. 155 (1) ; 
and see title Local Government, p. 309, ante. 

(/) Qualification of Women (County and Borough Councils) Act, 1907 
(7 Edw. 7, 0, S3K s. 1 (1). See title Local Government, pp. 262, 330, ante. 

(g) Municipal CorporationB Act, 1882 (45 & 46 Viet. o. 50), a. 163 (1), 
(3). Ai to such boroughs, see note (/)• p* 540, post. 

(A) Municipal CoipioraUonB Act, 1882 (45 & 46 Viet. 50), a. 161 (3) ; 
and aa to audi mimtratea, ace p. 545, post 

(t) Indictable Oifencea Act, 1848 (II A 12 Viot. e. 42), a. 31 ; but he haa 
no poweia other than thoae of a county Justioe in such circumatancea. 

1)) County Courta Act, 1888 (51 te 52 viot. o. 43), a. 17 ; aee the Juaticea 
of the Peace Act, 1906 (6 Edw. 7, o. 16), aa. 1, 5 (2), and Schedule. 

(h) Stat. (1535-6) 37 Hen. 8, o. 24, a. 22. 


S IAid., a. 31. 

0. 


lAtelt a. 30. 

(w) Mnnkipal Corporattona Act, 1882 (45 k 46 Vbt o. 50), a. 349. 
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upon his own responsibility or upon the roconimendation of the r>. 
lords Ueutenant of the counties or of other persons. It was the County 

custom during the last century to make the great majority of selec- Justices, 
tions from the names recommended by the Lords Lieiitenant(o): but — 
advisory committees have recently b^n appointed for the various 
counties by the Lords Lieutenant with the approval of the Lord 
Chancellor, and charged with the duty of recommending suitable per- 
sons (p). Formerly a property qualification was required ((/), but 
this is no longer the case (r). Any person who resides within a 
county or within seven miles of it is eligible as a justice of that 
county if not personally disqualified («). 

Sub-Sect. 2 .— Oat/is of Office . 

1132. As soon as may be after accepting office, and before exercising how uken. 
his powers, a newly-appointed justice is required to take the oath 
of allegiance and judicial oath (t). Those oaths may be taken before 
the Lord Chancellor, or in open court before one or more judges 
in the King’s Bench or Chancery Division of the High Court, or 
in open court at the general or quarter sessions of the peace for the 
county in which the newly-appointed justice of the peace is to act (a). 


(o) This custom is ** certainly 100 years old and I tliink it is not more 
than 150 years old ... I think very likely the custom origioated 
from the Lord Chancellor asking assistance of the Lords Lieutenant because 
of his inability to overtake the work in all the counties of Groat Britain 
without local knowledge. From this practice there appears to have grown 
up in some quarters an impression that the Lords Lieutenant are tlie only 
persons to be heard upon the subject, and many Lord Chancellors have 
coniined themselves to acting solely upon the recommendation of the Lord 
Lieutenant ; but this has certainly not been universal ** (evidence of Lord 
Loreburn, L.C., before the Boyal Commission on the Appointment of 
Justices, 1910, Times, 3rd March, p. 6). In some cases the Lord ('hancellor 
has even acted in opposition to the recommendation of the Lord Lieutenant. 
A resolution of the House of Commons in 1893 was passed that in the 
opinion of this House it is expedient that the appointment of County 
Magistrates should no longer bo made by the Lord Chancellor of Great 
Britain and Ireland for the time being only on the recommendation of 
the Lords Lieutenant” ; see title Constitutional Law, Vol. VII., p. 61. 

(p) This has been done in accordance with the recommendations in 
the Report of the Royal Commission, dated September, 1910. 

(g) See the Justices Qualification Acts, 1731 (6 Geo. 2, c. 18), 1744 (18 
Geo. 2, c. 20), and 1875 (38 & 39 Viet. c. 54). all of which are repealed by 
the Justices of the Peace Act, 1906 (6 Edw. 7.c. 10), s. 5(2), and Schedule. 

(r) Ibid., a. 1. 

{8) Ibid., B. 2. As to the method of calculating the distance, see Inter- 

S retation Act, 1889 (52 & 63 Viet. c. 63), s. 34; title Statutes ; compare 
[unicipal Corporations Act, 1882 (45 & 46 Viet. o. 60), s. 231, and see 
note (k), p. 543, poet. As to disqualifications, see p. 550, post. 

(t) Promissory Oaths Act, 1868 (31 32 Viet. c. 72), s. 6. For forms of 

the oaths, see ibid., ss. 2 and 4 respectively. As to affirmation in lieu of 
oath, see title Evidence, Vol. XIII.. pp. 590 et sea. Formerly an oath as 
to qifalification was also required (Justices Qualification Act, 1744 (18 
(3eo. 2, c. 20) ), but this is no longer the case ; see note (r), oupm. 

(a) Promissory Oaths Act, 1871 (34 4c 35 Viet c. 48). s. 2. The fee to 
he paid by county justices, other than justices ex omio, under any Act 
of Parliament, on qualifying as such (to indnde oaths, Crown Office fee, 
eonespondenoe, and every other expense connected therewith) is £2. The 
lee to be paid on administoring mo oath of office to a justioe ox ofieio 
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The chairman of a county or district council before acting as a 
justice is required to take the same oaths as a county justice unless 
he has already done so (h). The former must take the oaths in the 
same manner as a county justice ; but the chairman of a district 
council may take them before any two justices of the peace for the 
county in which the district is situate sitting in petty sessions (c ) ; 
and, if he has l)een re-elected to that office on the expiration or other 
determination of a previous term of office, he is not required to take 
the oaths again (d), 

Sub-Sect. 3.~ Precedence. 

1133. Subject to any established rule or custom affecting a 
particular bench, precedence among county justices should be 
determined by seniority according to the order of the names on the 
commission of the peace (<?). 

Sect. 6. — Borough Justices. 

8cb-Se(T. i . — ClaasifKation of Boroxujha. 

1134. Boroughs outside the metropolis are divisible into three 
classes ; those which have a separate commission of the peace, 
those which have also a separate court of quarter sessions, and 
those which have neither (/). 

under any Act of Parliament on qualifying as such and to all other persons 
is 5«. (Letter of Secretary of State, July, 1894). Where the oaths are 
taken at quarter sessions it has been customary for the clerk of the peace 
to charge a separate fee, which varies in different counties, but except in 
so far as the fee above authorised is concerned tliis is merely an honorarium 
which cannot be recovered at law (Jl/a«7c v. White, Maule v. Herbert, Maule 
V. Qreen (1896), 60 J. P. 567 (county court) ; see 71 J. P. (Journal) 619). 

(6) Local Government Act, 1888 (61 & 62 Viet. c. 41), s. 2 (5) (b) ; 
Local Oovenunent Act, 1894 (66 & 67 Viot. c. 73), s. 22. The fee for ad- 
ministering the oath is 6j?. ; see note (a), p. 639, ante. As to the offices of 
chairmen of rural districts, urban districts, and county councils, see title 
Local Goveunmeut, pp. 262, 330, 341, ante. 

(r) This is so by special permission of the Crown (Secretary of State’s 
Circular to Chairmen of District Councils, 20th February, 1895, B. 17111 
(23); see 69 J. P. (Journal) 185). The fee to bo charged by the clerk 
to the justices for administering the oath should be the same as the fee for 
administering an oath in any kind of business according to the table of 
justices* clerks’ fees for the time being in force (Advice of Secretary of 
kate, 12th March. 1895 ; set' 59 J. P. 186, and 71 J. P. (Journal) 619). 

(tf) Cbaimien of District Councils Act, 1806 (69 6c 60 Viet, c, 22), s. 1. 
If, however, there were an interval betwee.n the two occasions on which 
he tilled the office he would be required to take the oaths again ; and so, 
it would seem, would a chairman of a county council who was only a 
justice of the peace by virtue of his office. There is some doubt whether 
a ohahrman of a county or district council who, after the expiration of his 
term of office, is permanently assigned to the commission of the peace, 
need take the oaths again, but it is safer lor him to do so. 

(«) Home Office Circular, 16th October, 1907. 

(/) See title ItOCAl Gootjikment, pp. 300, 301, ante. Certain boroughs 
are denominated counties of a city, or counties of a town, and have 
the i%ht to appoint a sheriff (see Municipal Corporations Act, 1882 (45 
6t 46 Viet. c. 50), s. 170; Sheriffs Act, 1887 (60 6c 61 Viet, o, 55), s. 36). 
They are Berwick-upon-Tweed, Bristol, Canterbury, Carmarthen, Chester, 
Exeter, Gloucester, Haverfordwest, Kingsten-upon-Hull, Lichfield, Lincoln, 
Kewoastle-upon-Tyne, Horwich, Nottingham, Poole, Southampton, Wor- 
eeiter, and i ork. Of these Haverfordwest it a county by Act of Parliament 
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(Btat. (1542-3) 34 & 35 Hen. 8, o. 26, s. 61), and has a Lord Lieutonaut, 
Custos Botuhrum and court of quarter sessions similar to that of other 
counties. Boroughs which arc county boroughs, i.«., boroughs having more 
than 50,000 mhabitants (see title Local Government, p. 300, ante), either 
maintain their own quarter sessions or, where they have not a separate court, 
contribute an amount fixed by agreement or arbitration and raised by their 
own rates towards the costs of the sessions of the county in which they 
are deemed to be (see Local Government Act, 1888 (51 & 52 Viet. c. 41), 
Sched. III.; and generally, as to admstment of finances between sucli 
boroughs and the county, see title Local Government, p. 353, ante). 
Boroughs with more than 10,000 mhabitants are assessed to the county 
rate (see ibid., p. 355, a/nU) for the purpose of costs of assizes and quarter 
sessions, which are payable out of the county fund (Local Government 
Act, 1888 (51 & 52 Viet. c. 41), s. 35 (5)), but may raise their own rate 
for their own sessions, and are pro tanto exempt from contribution to the 
expenses of county sessions if they have a separate court of quaiter 
sessions {Ex parte KerU CouiUy Council and Dover Council, [1891] 1 Q. B. 
380). Boroughs with less than 10,000 inhabitants are assessable to county 
rates for all purposes, and the expenses of their sessions (if any) are not 
payable out of the county fund (Local Government Act, 1888" (51 & 52 
Viet, c. 41 ), ss. 35 — 38) ; see Tkeiford Corporation v. Norfolk County Council, 
[ 1898] 2 Q. B. 468, C. A. The Cinque Ports and two ancient towns, namely, 
Dover, Hastings, Hythe, Romney, Sandwich, Rye, and Winchelsea, together 
with their members and liberties, enjoy a separate commission of the 
peace, the justices assigned to which have jurisdiction out of sessions 
throughout the places named. With the exception of Romney and Win- 
chelsea each town has a separate court of quarter sessions with a 
recorder and clerk of the peace, and with jurisdiction in its own borough, 
and in such other parts of the area covered by the commission of the peace 
of the Cinque Ports as have not a separate court of quarter sessions ((’inque 
Ports Act, 1811 (51 Goo. 3, c. 36), ss. 1 — 4; Municipal Corporations Act, 
1882 (45 & 46 Viet. c. 50), s. 248). The administrative duties of quarter 
sessions in the Cinque Ports have been transferred to the Kent County 
Council (Local Government Act, 1888 (51 & 52 Viet. c. 41), s. 48 (4) ). 
See, further, titles Courts, Vol. IX., p. 127 ; Local Government, pp. 299 
et eeq., 3.53 et eeq., ante. The following is a list of the boroughs having a 
separate commission of the peace, those with the addition of the let(c‘r8 
Q. S. having also a separate court of quarter sessions : — 


Aberavon. 
Aberystwith. 
Abingdon (Q. S.) 
Accrington. 

Andover (Q. S.). 
Ashton-undor-Lyne. 
Banbury (Q. S.). 
Barnsley. 

Barnstaple (Q. S.), 
Barrow - in -Furness. 
Basingstoke. 

Bath (Q. S.). 

Batley. 

Bedford (Q. S.). 
Berwick-upon-Tweed 
^ (Q. S.). 

Beverley. 

Bewdley. 

Bideford (Q. S.). 
Birkenhead (Q. S.). 
Birmingham (Q. S.). 
Blackburn (Q. S.). 
Blackpool. 

Bodmin. 

Bolton (Q. S.). 
Bootlo-^m-Linacro. 


Boston. 

Bournemouth (Q. S.). 
Bradford (Q. S.). 
Brecon. 

Bridgnorth (Q. S ). 
Bridgwater (Q. S.). 
Bridport. 

Brignouse. 

Brighton (Q. S.). 
Bristol (Q. S ). 
Buckingham. 

Burnley (Q. S.). 

Burt on-upoii -Trent. 
Bury. 

Bury St. Edmunds 
(Q. S.). 

Cambridge (Q. S ). 
Canterbury (Q. S.). 
Cardiff (Q. S.). 
Cardigan. 

Carlisle (Q. S.). 
Carmarthen (Q. S.). 
Carnarvon. 

Chester (Q. 8.). 
Chesterfield. 
Chielieiter (Q. S.). 


CJitheroo. 

Colchester (Q. S.). 
("olne. 

Couglcton. 

Coventry. 

Crowe. 

(Yoydon (Q. S.), 

Darlington. 

Dartmouth. 

Darweij, 

Deal (Q. S.). 

Denbigh. 

Derby (Q. S.). 

Devizes (Q. 8 ). 

Devon port (Q. S.). 
Dewsbury. 

Doncaster (Q. 8.). 
Dorchester. 

Dover (Q. 8.), Cinqita 
Port. 

Droitwich. 

Dudley (Q. 8.). 
Dunstable. 

Durham. 

Eastboumoi 
East Ham. 


Sect. 6. 
Borough 
Justices. 
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Eccles. 

Eveftham. 

Eseter(Q. 8.). 

Eye. 

Falmouth. 

Faversham (Q, 8.). 
Flint. 

Folkestone (Q. S.). 
Gateshead. 

Glogftop. 

Gioiicestcr (Q. 8.). 
Godahning. 

Grantham (Q. S.). 
Gravesend (Q. 8.). 
Grimsby (Q S.). 
Guildford (Q. 8.). 
Halifax- 
Harrogate. 

Hartlepool. 

Harwich. 

Hastings (Q. 8.), 
Cinuue Port. 
Ilavcrtordwest. 
Hclston. 

Ilenley-on-Thames. 
Hertford (Q. S.). 
Hertford. 

Hey wood. 

High Wycombe, 

Hove. 

Huddersfield (Q. 8.). 
Hull (Q. 8.). 

Hyde. 

liythe (Q. »S.), Cinque 
Port. 

Ipswich (Q. S.). 

Jarrow-on-Tyne. 

Keighley. 

Kendal. 

Kidderminster. 

King’s Lynn (Q. 8.). 
Kingston-on-Thames. 
Lancaster. 
Leamington. 

Leeds (Q. 8.). 
Leicester (Q. S,). 
Leigh. 

Leominster. 

Lichfield (Q. 8.y. 
Lincoln (Q. 8.}. 
Liskeard. 

Liverpool (Q. 8.). 
lioutn. 

Ludlow (Q. 8.), 
Luton. 

Lydd. 

Lyme Eegia. 
Lymington. 
Ifaeclesaeld. 
Maidenhead. 
Maidstone (Q. 8.). 


Maldon (Q. 8.). 
Manchester (Q. 8.), 
Mansfield. 

Margate (Q. 8.). 
Marlborough. 

Merthyr Tydfil (Q. 8.). 

Middlesbrough. 

Middleton. 

Monmouth. 

Morley. 

Mossley. 

Neath. 

Nelson. 

A^cwark (Q. S.) 
Newbury (Q. 8.). 
Newcastio-undor- 
Lyme (Q. 8.). 
Newcastle-upon-Tyne 
(Q. 8.). 

Newport (Isle of 
Wight). 

Newport (Monmouth). 
New Romney. 
Northampton (Q. S.). 
Norwich (Q. 8.). 
Nottingham (Q. S.). 
Oldham (Q. 8.). 

Ossctt, 

Oswestry (Q. 8.). 
Oxford (Q. S.). 
Pembroke. 

Penryn. 

Penzance (Q. 8.). 
Plymouth (Q. 8.). 
Pontefract (Q. 8.). 
Poole (Q. 8.). 
Portsmouth (Q. S.). 
Preston. 

Ramsgate. 

Reading (Q. 8.). 
Reigate, 

Retford (Essex). 
Richmond (Suncy). 
Richmond (Yorks.) 

(Q. S.). 

Ripon. 

Rochdale. 

Rochester (Q. S.). 
Rotherham (Q. 8.). 
Ryde. 

Rye (Q. S.), Cinque 
Port. 

Saffron Walden (Q. 8.). 
St. Albaxis. 

St. Helens. 

St. Ives (Cornwall). 
Salford (Q. S.). 
Salisbury (Q. 8.). 
Sandwich (Q. 8.), 
Cinque Port. 
Scarborough (Q. 8.). 


Sheffield (Q. 8.). 
Shrewsbury (Q. 8.), 
Smethwick. 
Southampton (Q. 8.). 
Southend-on-Sea. 
South Molton (Q. S.). 
Southport. 

South Shields. 
Southwold. 

Stafford. 

Staleybridge. 
Stamford (Q. S.). 
Stockport. 

Stockton. 

Stoke-upon -Trent 
(Q. S.). 

Stratford-upon-Avon. 
Sudbury (Q. S.). 
Sunderland (Q. S.). 
Sutton Coldheld. 
Swansea (Q. S.). 
Swindon. 

Tainworth. 

Taunton. 

Tenby. 

Tenterden (Q. S.). 
Tewkesbury (Q. S.i 
Thetford (Q. 8.). 
Tiverton (Q. 8.). 
Torquay, 

Torrington (Great). 
Totnes. 

Truro. 

Tynemouth. 

AVakefield. 

Wallingford. 

Walsall (Q. S.). 
Warrington (Q. 8.), 
Warwick (Q. 8.). 
Wednesbiiry. 

Wells (Somerset). 
Welshpool. 

Wenloek (Q. 8.). 
West Bromwich 
(Q. S.). 

West Ham (Q. S.). 
West Hartlepool. 
Weymouth. 

Wigan (Q. S.). 
WTnohester (Q. S,). 
Windsor (Q. S.). 
Wisbech. 
Wolverhampton 
(Q. 8.). 

Worcester (Q. 8.). 
W^rexham. 

Yarmouth (Great) 

(Q. 8.). 

Yeovtt. 

York (Q. 8.). 


Aa from 1st November, l&ll, Aston Manor is merged in Bitmingham 
(Local Government Board Provkional Order (1910) Confirmatioii (No. 13) 
inlt 1911 (1 Ie 2 Geo. 3. c. xxxvi) ), 
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Scb-Sect. 2.— Ajtpointmrnt and Qnali/iration. Sect. 6. 

1135. pi all classes of boroughs the method of appointment of Borough 

justices is the same : they are assigned by the Crown on the 
nomination of the Lord Chancellor, who may in his discretion Method of 
adopt recommendations made to him by the borough council. »Pl>oi»tmcm 

The only cjualification required is that the iirospoctive justice Qu»iiac»UoD 
should reside in the borough (g), or within seven miles of it, or occupy 
a house, warehouse, or other property within it (/(). 

Sub-Sect. 3 . — Oatln of OjTue. 

1136. A newly-appoiuted justice, before acting as such, must take Oaths of 
the oath of allegiance and the judicial oath (i), which he may do in the 

same manner as a county justice (k), or, if he prefers, before the 
mayor, and he must make a declaration before the mayor (/) or two 
other members of the borough council (///). The mayor may take 
the oaths before two justices of the borough, or, where there are 
no justices, before two councillors (»). 


S cb^Sect. 4. — Preveil mce. 

1137. In every borough having a separate commission of tlu' p(*ace Vravi^hncn. 
the mayor takes precedence over all other justices acting in and for the 
borough, and is entitled to take the chair at all meetings of the justices 
held in the borough at which he is present by virtue of his oflice as 
mayor (o) ; but he does not take precedence of county justices, except 


(a) Municipal Corporations Act, 1882 (45 & 46 Viet. c. 50), s. 157 (3). 

(h) Ibid, The seven miles are to be computed by mcasuritig 
in a straight line on a horizontal plane, for which the use of the ordnance 
survey maps is authorised {ibid., s. 231) ; compare tlio Interpretation Act, 
1889 (62 63 Viet. o. 63), s. 34, and title Local Goveiinmen t, p. 303, 

ante ; and see note (s), p. 639, ante. 

(t) Promissory Oaths Act, 1868 (31 & 32 Viet. c. 72), s. 0. Fur forms of 
the oaths, see iWd., ss. 2 and 4 respectively; sec note (/), p. 539, ante. As 
to affirmation in lieu of oath, see title Evidenci:, Vol. XI 11., pp. 690 ei $eq. 

(k) Promissory Oaths Act, 1871 (34 & 35 Viet. c. 48), s. 2 ; see p. 639. 
ante, 

(l) Permission to take the oaths thus was granted by ordinance of the 
Crown in 1882 (4 Municipal Corporations Chronicle, 207). 

(m) Municipal Corporations Act, 1882 (46 & 46 Viet. c. 60), s. 167 (2). 
The terms of the declaration are ; I, A. B., hereby declare that I will 
faithfully and impartially execute the office of Justice of the Peace fur 
the borough of ■ - '■■■ according to the best of my judgment and ability 
(ibid., Sched. VIIL, Part I.. Form B). 

(n) 4 Municipal Corporations Chronicle, 16th December, 1882, 207. In 
boroughs which have no separate commission of the peace the mayor 
is not authorised to take the oaths before two justices of the county 
in wMch the borough is situated, but should take them before two 
members of the borough council (see title Local Govkknment, p. 302, 
anie), other than aldermen (Iietter of Secretary of State, 7th November, 
1802; 14 Municipal Corporations Circular, 387). When an ex-mayor 
is permanently assigned to the commission of the peace for the borough 
in the year snooping his year of office there is doubt whether it is 
necessary for him to take the oaths again, but it is safer for him to do so. 

(o) Miifiiejpftl Ck^rporations Act, 1882 (45 & 46 Viot. c, 60), a. 166 (2)« 
But though no continues to act as a justice for the year saeoeeding his year 
of office he does not then retain his right of preceoence. As to uie preoe* 
dence of the mayor as mayor, see title Local OorMBMumT, p, 809, anU. 
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when acting in relation to the business of the borough, or of a 
stipendiary magistrate engaged in administering justice (p/^ ^ 

ScB'Sect. 5 . — The liecordrr. 

1138. lo l)oroughs which, have a separate court of quarter 
sessions (q) the recorder takes precedence next after the mayor in 
all places within the borough (r), and is the sole judge of the court 
of quarter sessions {$), The office of recorder is filled by the 
Crown upon the recommendation of the Home Secretary (f); the 
qualification being five years' standing at the bar (u). 

A recorder holds office during his good l>ehaviour (a), and receives 
a salary determined by the Crown, but not greater than that stated 
in the petition asking for the grant of a separate court of quarter 
sessions (b). 

The recorder may not serve in Parliament for the borough, nor be 
an alderman, councillor, or stipendiary magistrate of the borough, but 
he may act os revising barrister for the borough or sit in Parliament 
for another constituency (c) ; and the same person may fill the 
office of recorder in two or more boroughs conjointly (rf). 

Before acting either in the capacity of recorder or of justice of 
the peace he must take the oath of allegiance and the judicial oath, 
and make the required declaration in the same manner as a borough 
justice (e). 

SuB'SjbuT. 6 . — JnrUdiciion of Oouutij Justices within the Bitromjk. 

1139. Where a borough has no separate commission of the peace 
the justices of the county in which it is situate exercise jurisdiction 
in it {/). The position as between the borough justices and the 
county justices that thus ensues is that they have exactly the same 
powers and authorities within the borough, but the ambit of the 


(р) Municipal Corporations Act, 1882 (45 At 45 Viot. o. 50), s. 155 (2); 
ana see, furtnor, p. 545, post. 

iq) For a list of the boroughs having a separate court of quarter 
sessions, see note (/), p. 540, ante. The Crown, on the petition to the 
Crown in Council ox a borough council, may ^ant a borough a separate 
court of quarter sessions and appoint a recoraer (Municipal Corporations 
Act, 1882 (45 Ae 46 Viot. o. 60), s. 102 (1) ). 

(r) lAifl., s. 163 (5). 

(«) Ibid.^ s. 165 (2); and see, further, title Courts, Vol. IX., p. 84. 
As to the power of the mayor to adjourn the court, respiting all recogni- 
sances until such day as he shall then and there and so from time to time 
cause to be proolaimed, see Municipal Corporations Act, 1883 (45 & 46 
Viot. e. 50), s. 167 (1) ; but he may not act as a judge or do any other 
act in the charaoter of a Judge of the court (idid., s. 167 (2) ). 

(<) As to whom, see title Constitutiokax Law, Vol. Yll., pp. 65, 82. 

(«) Municipal Corporations Act, 1882 (45 A& 46 Viot e. 50), a. 163 (1); 
and see title Barristers, Vol. 11., p. 382. 

(a) Municipal CTorporations Act, 1882 (45 Ac 46 Viot. o. 50), s. 163 (2). 

(b) Ibid.» s. 163 (7r 

(с) IHd., s. 163 (6) ; and see title Local <]k>VRRNMBKT, p. 307, ante. 

(d) Munieipa) Corporations Act, 1882 (45 Ss 46 Viet. o. 50), s. 163 (8). 

( 0 ) 15^, s. 163 (4), and Sched. VIIL, Part I., Form B ; and see notes (f) 

and (m), p. 543, amU, 

(/) Munkspai (krporationi Act, 1882 (45 Ac 46 Viet. c. 50), s. 154 (1), 
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exercise of such powers is different: that of the county justices Sbct. s, 
includes, while that of the borough justices is limited to, offences Borough 
committed within the borough (</) ; and, although the mayor is Justices, 
entitled to precedence over all the justices whenever he acta in 
the borough as a justice of the peace for the borough when 
the matter to be adjudicated on is borough business, whether 
it arises under the general law or under some local Act or bye- 
law (/i), this is not the case where the matter has once been allocated 
as county business by the issue of a proper summons to appear 
before the county justices (i). If the offence was committed in the 
borough, the borough justices are entitled to sit and act with the 
county justices, but they cannot intercept the case and deal with 
it themselves (f). 

The mayor and ex-mayor of a borough not having a separate Mayor and 
commission of the peace can hold special sessions and adjudicate hoidlnj^*^ 
summarily on indictable cases when sitting in a petty sessional special 
court-house (k) ; but they cannot appoint days for holding sessions, saasioni. 
Such days must be fixed by the justices for the division of the 
county in which the borough is situate (/). 

Sect. 7. — Stipendiary Magistrates, 

Sub-Sect. 1. — Ap]'ointm€htt Quahyication, and Salary, 

U40. In boroughs, and in urban districts with a population of where 
25,000 persons, stipendiary magistrates may be appointed and act 
in place of or in addition to the local justices of the peace {m), 

iy) Lawson v. Eeynolds, [1004] 1 Ch. 718, per Fakweix, J., at p. 723 ; 
see E, V. Amos (1819), 2 B. & Aid. 533, ana Beigate Corporation y, Uari 
(1808), L. K. 3 Q, B. 244. 

(h) Municipal Corporations Act, 1882 (45 A 46 Viet. c. 50), s. 155; 

Advice of Law Oflicers, 1889 (sec 53 J. P. 831). See also Home Oflii c 
Circular, 16th October, 1907, Stone’s Justices’ Manual, 1911, p. 655. 

(») Lawson v. Eeynolds, supra ; and see E, v. Sainsbury (1791), 4 Term 
Rep. 451. 

( 1 ) Ibid. : E. V. Williamson (1891), 7 T. L. R. 634. 

(k) kB to powers of justices sitting in a petty sessional court-house, see 

р. 565, post ; but as to licensing sessions, see title iNToxiCATmo Liquors, 

Vol. XVIIL, p. 21. 

(l) Opinion of the Law Officers, June, 1890; see 12 Municipal Corpora- 
tions Chronicle, 231. 

(m) In the case of boroughs the authority is given by the Municipal 
Corporations Act, 1882 (45 & 46 Viet. c. 50), s. 161 (1), and in the case of 
urban districts (as to which see title Local Government, pp. 262 et seg., 
ante) by the Stipendiary Magistrates Act, 1863 (26 A 27 Viet. c. 97), s. 3 ; 
the “ cities or places ” as denned therein being now known as urban dis- 
tricts under the Public Health Act, 1875 (38 A 39 Viet. c. 55), s. 6, and 
the Local Government Act, 1894 (56 &: 57 Viet. c. 73), s. 21. The areas to 
which the Stipendiary Magistrate Act, 1863 (26 A 27 Viet. c. 97), applies 
are, by thid., s. 2, exclusive of jplacM already incorporated or which 
become so under the Municipal Corporations Act, 1882 (45 A 46 Viot. 

с. 50), which repealed and re-enacted the Municipal Corporations Act, 

1835 (5 & 6 Will. 4, c. 76), and of certain areas in which the appointment 
of a stipendiary magistrate is n^ulatod by special statute. Such special 
areas and the statutes applicable thereto are the Staffordshire Pottenes 
(Staffordshire Potteries Stipendiary Justice Act, 1839 (2 A 3 Viet. c. 15), 
amended by the Staffordshire Pottenes Stipendiary Justice Act, 1871 (34 
A 35 Viet. c. xc.), and Staffordshire Potteries Stipendiary Justice Act, 1896 
(58 A 59 Viet. c. evil.); Local Goveminent Board Provisional Orders Con- 
firmation (No. 3) Act, 1908 (8 £dw. 7,c. clxiv.), art. 5 (4) ; Manchester and 
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The appointment is made by the Crown through the Home 
Secretary on application being made to him by the council of the 
borough or urban district (n). More than one may be appointed 
for a borough (o ) ; but upon a vacancy occurring a new appointment 
may not be made, either in a borough or an urban district, except upon 
api)licafcion being made by the council as in the first instance (p). 

The appointment is confined to barristers of seven years’ standing 
in the case of boroughs (q) and five years’ standing in the case of 
urban districts (r), and the tenure of office is during His Majesty’o 
pleasure («). 

1141. The salary attached to the office is fixed by the Crown, but may 
not exceed the sum mentioned in the application except in the case 
of a borough, and then only with the borough council’s consent (i). 

Sub-Sect. 2. — JurUdiction. 

1142. A stipendiary magistrate is ex officio a j usiice of the peace (a). 
He may sit alone and act within his jurisdiction either alone or 
together with any other justice or justices of the city or place 
wherein his jurisdiction is situate (h). When sitting at a police 
court or other place appointed in that behalf he has power to do 

Salford (stat. (1844) 7 & 8 Viet. c. 30, amended by stat. (1854) 17 & 18 
Viot. 0 . 20) ; Wolvorbainpton and district (stat. (1846) 9 & 10 Viet. c. 65) ; 
Chatham and Shcorness (Chatham and Sheerness Stipendiary Magistrate 
Act, 1867 (30 & 31 Viot. c. 63) ). 

(n) Municipal Corporations Act, 1882 (45 & 46 Viet. c. 50), s. 161 (1); 
SUpendifiry Magistrates Act, 1863 (26 & 27 Viet. c. 97), s. 3. But in the 
cose of an urban district the resolution for the application must be carried 
by a majority of two-thirds of the number of the council {ibid.). In both 
cases the decision whether any appointment shall be made is in the dis- 
cretion of the Home Secretary {ibid.). The boroughs or areas for which 
itipeudiary magistrates are appointed under the above Acts are : — 

Birmingham, Bradford, Cardiflf, Chatham and Sbeerness, East Ham, 
Grimsby, *Kiug«tou-on-lIul!, Leeds, Liverpool, Manchester City, Manchester 
Division, Mcithvr Tydfil, Middlesbrough, Pontypridd, Salford, Sheffield, 
South StalTordshire (West Bromwich, Wolverhampton), Staffordshire 
Potteries (Stoke*upon-Trent), West Ham, Wolverhampton. The appoint* 
nuntt in Manchester and Salford is made through the Chancellor of the 
Duchy of Lancaster (stat. (1854) 17 & 18 Viet. c. 20, s. 4). 

(o) Municipal Corporations Act, 1882 (45 46 Viet. c. 50). s. 161 (7). 

ip) Ibid., a. 161 (6); Stipendiary Magistrates Act, 1863 (26 & 27 Viet. 

e. 97). a. 3. 

(q) Municipal Corporationa Act, 1882 (46 & 46 Viet. c. 50), a. 161 (1); 
ace title Baiuusteks, VoL IL, p. 382. 

(r) Stipendiary Magistratea Act, 1863 (26 & 27 Viet. o. 97)» a. 3. In the 
case of the Potteriea and Wolverhampton the necessary qualification is 
iix years* standing ; in that of Manchester and Salford four years* ; and 
in that of Chatham and Sheemeaa five years' standing (see the statutes 
referred to in note (m), p. 545, ante). 

(i) Municipal Corporations Act, 1882 (45 & 46 Viet. o. 50), a. 161 (2) ; 
Stipendiary Magistratea Act, 1863 (26 5c 27 Viet. o. 97), a. 3. 

U) Ibid., a. 3 ; Municipal Corporations Act, 1882 (45 Sc 40 Viet. c. 50), 
a. 161 (4). The aalary ta payable by equal quarterly payments, and on 
the occasion of death or the holder of the office ceasing to act a propor* 
iionate aura is to be paid up to such event (ibidL, a. 161 (5) ). * 

<o) a. 161 (3) ; Stipendiary Magistratea Act, 1863 (26 6c 27 Viet 
e. 97), a. 3; and see p. 538, ante. 

(5) Stipendiary Magistratea Act 1858 (21 Sc 22 Viet c. 73), a. 5 ; and 
•ee p. 561, po$l. If he sits with other juattcea^ the decision is that of the 
inajority present* 
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Part I. — Offic® : AppoiNniRNT and Quaufication, 

alone any act, and to exercise alone any jurisdiction which may be 
done or exercised by two justices of the i>eaee(c). All the provisions 
of any Act of Parliament auxiliary to the jurisdiction of justices of 
the peace are also applicable to his jurisdiction (r/). 

Thus he acts as a court of summary jurisdiction (r), and when 
sitting in a court-house or place appointed sits as a petty sessional 
court (/), the place where he is sitting being then deemed a petty 
sessional court-house (v). 

He may not, however, act as a justice at any court of gaol 
delivery or general or quarter sessions (h), 

SCB-SECr. 3. — Deputy and Clerk, 

1143. The stipendiary may, with the approval of tlio Homo 
Secretary, api)oint a deputy to act for him for a period of time (0 
which may not exceed a total of six weeks in an}’' year, or, in tlie 
case of sickness or unavoidable absence, three calendar months at 
one time (A). The dei)uty, who must have practised as a liarristor 
for not less than seven years in order to bo eligible, has all the 
powers and may perform all the duties of the stipendiary magistrate 
whose place he lilla during the time of his appointment (/). 

If in the opinion of the Secretary of State a stipendiary magls* 
trate is unable by reason of illness, absence, or any other cause to 
apj>oint or remove a deputy, the former may exercise those powers 
on ilio magistrate’s behalf, and may assign out of the salary payable 
to him a suitable remuneration for the deputy (m). 

1144. The stipendiary magistrate for an urban district with a 
population of more than 25,000 persons may appoint his own clerk, 
who must, however, bo a solicitor in actual practice (ii). The clerk 
is removable at the pleasure of the magistrate, who may appoint a 
successor on a vacancy occurring (o). 

(c) Stipendiary Magistrates Act. 1858 (21 & 22 Viet. c. 73), «. 1 ; see 
also Summary .Turisdiclion Act, 1848 (1 1 & 12 Yict. o. 43), s. 33 ; Indict- 
able Offences Act. 1848 (11 Ac 12 Viet. c. 42). s. 20; Stipendiary 
Magistrates Act. 1863 (20 & 27 Viet. c. 07), s. 5; Summary Jurisdiction 
Act, 1879(42 & 43 Viet. c. 49), s. 20 (10). 

(d) Stipendiary Magistrates Act, 1858 (21 A 22 Viet. c. 73), s. 1. 

(«) Interpretation Act, 1889 (52 & 53 Viet. c. 63), 8. 13 (11); and see 
Summary Jurisdiction Act, 1879 (42 & 43 Viet. c. 49), 8 . 20 (10). 

(/) Interpretation Act, 1889 (52 & 53 Viet. c. 03), 8. 13 (12) ; and see 
Stipendiary Magistrates Act, 1858 (21 & 22 Viet. c. 73), 8. 2. As to petty 
sessional courts and court-liouses, see pp. 565 el seq., poet. 

(g) Interpretation Act, 1889 (62 & 63 Viet. c. 63), s. 13 (13). 

{%) Stipendiary Magistrates Act, 1858 (21 & 22 Viet. c. 73), s. 3 ; Stipen- 
diary Mf^strates Act, 1863 (26 & 27 Viet. c. 97), s. 5. As to acting at 
licensing sessions, see title Intoxicating Liquors, Vol. XVIII., p. 36. 

(0 Stipendiary Magistrates Act, 1809 (32 A 33 Viet. c. 34), s. 2. 

(k) Ibid. 

(l) Ibid. 

(m) Recorders, Stipendiary Magistrates, and Clerks of the Peace Act, 
1996 (6 £dw. 7, c. 46), s. 1(1), (4). A deputy so appointed has the same 
powers as if he had been appointed by the magistrate himself (ibid., 
s. 1 (3) ). II the office becomes vacant, the deputy may continue to act 
until it is filled, up to a maximum of six months (ibid., s. 1 (2) ). 

(if) Stipendiary Magistrates Act, 1863 (26 Sc 27 Viet. c. 97), s. 6. 

(o) Ibid . ; and sec p. 617, poik 
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Sect. 8. — Metropolitan Police Magistratee. 

Sub-Sect. \»--^Appointment and QuaXificaiioru 

1145. Salaried magistrates are appointed to execute the duties of 
justices of the peace at stated places within the Metropolitan 
Police District (p). 

The appointment is made by the Crown by warrant under the 
sign manual {q), on the recommendation of the Home Secretary ; 
the qualification is practice as a barrister during the seven years 
previous (r), or having filled the office of stipendiary magistrate iu 
a borough or urban district («); the tenure of office is during the 
pleasure of the Crown (0; the number of such magistrates is 
limited to twenty-seven (a). 


Sub-Sbot. 2 . — Eddtui of Jurisdiction, 

OommiMloxi. 1146. The commission under which they act is the same as that 
of county justices, except that they may not act as justices at 
general or quarter sessions (b). 

Counties ^^'be counties to which their jurisdiction may extend are London, 

within Middlesex, Surrey, Hertford, Essex, and Kent, and all liberties 
juriwiicUon. tlierein (c). 

Police cxmrt Police court divisions are constituted within the Metropolitan 
divisions. Police District, and in each of them a police court is established (d) 


ip) The anumnt of the salary, which Ib payable out of the CouBolidated 
Fund, is £1,800 in the case of the chief metropolitan magistrate and £1,000 
in the ease of all the others. It aocruos from day to day during the time 
of the continuance in otlice of the magistrate, and is payable at such 
intervala, not exceeding three months, as the Treasury Commissioners may 
determine (Metropolitan Police Magistrates Act, 1875 (38 & 39 Viet. c. 6), 
8. 1). As to the Metropolitan Police District, see titles Metropolis; 
PoucB. 

iq) Metropolitao Police Act, 1829 (10 Geo. 4, c. 44), s. 1. 

(r) Metropolitan Police Courts Act, 1839 (2 & 3 Viet. c. 71), s. 3; or 
practice for the four years then past as a barrister having previously 
practised as a certificated special pleader for three years below the bar 
(t6tU); and see title Barristers, Vol. 11., p. 382. 

(s) Stipendiary Magistrates Act, 1858 (21 & 22 Viet. c. 73), s. 14; see 
p. 545, ante, 

(1) Metropolitan Police Act, 1829 (10 Geo. 4, c. 44), s. 1. 

(a) Metropolitan Police Courts Act, 1840 (3 & 4 Viet. c. 84), s. 2. The 
number appointed at present is twenty -five. 

(b) Metropolitan Police Act, 1829 (10 Geo. 4 , c. 44), s. 1 ; and see 
p. 553, pout. 

(c) Metropolitan Police Act, 1829 (10 Geo. 4, o. 44), s. 1 ; and see Local 
Government Act, 1888 (51 & 52 Viet. c. 41), s. 40 

(d) The Sovereign in Council has power to constitute such divisions and 

to establish courts (MetropoUtau Pofioc Courts Act, 1840 (3&4 Viet. c. 84), 
s. 2). The court originally established was that at Bow Street, which is still 
the chief metropolitan police court. Eight others were established before 
1840 — namely, those now called Clerkenwcll, Great Marlborough Street, 
Lambeth, Marylebone, Old Street, Thames, Tower Bridge, and West- 
minster. At each of these a mamstrate must attend daily except on 
Sundays, Christmas Day, and Good radayjtMetropolitaii Police Coorto Act, 
1839 (2 4c 3 Viet. o. 71), t. 12). remaining couxtB — ^namely, 

Koith London, West London, South Western, and Greenwich and Wool- 
wich-— were established by Order in ConneO under the Metropolitan Police 
Oourts Aot, 1840 (3 dc 4 Tiet. e, 84), and at these courts attendance 
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to which particular magistrate are assigned (e), but this docs not 
prevent the magistrates so assigned from acting in all places within 
the limits of their commission (/). 

SuuSect. a. — J/ipoinimmi of IMputtf. 

1147. A metropolitan police magistrate is authorised to api>oint a 
deputy, with the approval of the Home Secretary, to act for him for 
a time not exceeding in the aggregate six weeks in any year, or, in 
the event of sickness or unavoidable absence, three months at one 
time (/;). 

The deputy, who must be a barrister who has practised as siicli 
for seven years, has all the powers and may perform all the duties 
of the magistrate whose place he fills (/i). 

Sect. 9. — Tenure of Office and Salary of Jmticee. 

1148. A justice who has l)een assigned to the commission of the 
peace either for a county or l)oroiigh, and who has taken the (nUlis, 
enters ujwm office and, except in the event of removal for miscoiuliict, 
retains office for life or until the commission to wdiich he is assigned 
is superseded. Stipendiary magistrates and metropolitan [)olico 
magistrates retain office during the pleasure of the Crown (i). 

1149. A justice who declines or neglects to take the requisite oaths 
\vhen duly tendered vacates his office if ho has already attomplod to 
enter on it; and, if ho has not entered on it, he is disqualified from 
doing so (A). Anything, however, that ho may have done as a justice 
before being duly qualified is not void, as the public interest requires 
that it should bo sustained (/)• 

1150. Upon the is.suo of a new commission by a Sovereign who 
has already issued a commission of the peace, it is not necessary for 
justices who were assigned to the old commission to take the oaths 
again (w), but tliey are required to sign a roll witli the oaths 
annexed (?/). When, however, a new comnii.ssion is issued for the 

may be either daily or on such days and times as the Sovereign in Tounoil 
may direct (Metropolitan Police Courts Act, 1840 (3 & 4 Viet. c. 84), «. 4). 
Orders in <"ouncil constituting or altering police court diviMons inutit be 
published in the London Gazette ; and they take effect from the date 
named in the order for that purpose {ibid,^ s. 5) ; see title PoucE. 

ie) Metropolitan Police Courts Act, 1840 (3 & 4 Viet. c. 84), s, 2. 

(/) Ibid, As to the varying extent of their jurisdicUon within or 
without the area comprised in the police court districts, and the extrjit 
to which the ordinary justices of the peace have concurrent jurisdictimi, 
see p. 602, 

( 7 ) Stipendiary Magistrates Act, 1869 (32 A 33 Viet. c. 31), s. 2. 

(h) Ibid. 

(t) See pp. 546, 548, ante. 

ik) Promissory Oaths Act, 1868 (31 A 32 Viet. c. 72), s. 7. Formerly, 
under the Justices Qualification Act, 1744 (18 Geo. 2, c. 20). a justice who 
acted without taking the required oath as to properly qualification was 
liable to a fine of £100 ; but that statute was repealed by the Justices of 
the Peace Act, 1906 (6 Edw, 7, c. 16), s. 6 (2), and Schedule. 

(f) Margate Pier Co. v. Hannam (1819), 3 li. A Aid. 266 ; R. v. Hereford* 
$hire Jujrticfe (1810), 1 Cliit. 700. 

(w) Justices Oaths Act, 1760 (7 Geo, 3. c. 9), 

(•) JofticoB* Qualification Act, 1760 (1 Geo. 3, c. 13), a. S. 
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first time by a Sovereign, justices must take the oaths, as they 
include a reference to the Sovereign by name (o). 

1151. A justice of the peace may be removed from the commission 
of the peace by a writ of discharge or of supersedeas issued under the 
Great Seal(;)); and a person who is a justice ex officio may be 
removed in tlie same manner (q). 

1162. Justices, other than stipendiary or police magistrates (r), 
whether of a county or of a borough, are unpaid for their services as 
such («), though some of the offices which entitle the holder to be a 
justice may have a salary attached to them {t). 


Part II.— Disqualification to be or act as a 

Magistrate. 

Sect. 1. — General Disqualifications. 

Si'B-Sect. 1 . — Ihj Profession or Offue, 

1163. No one is disqualified at tlie present day for the office of 
justice of tlio peace on the ground of liis profession (t?); but, if a 


(0) Justicca’ Qualification Act, 1760 (1 Geo. 3, o. 13), a. 1 ; Promiaaory 
OatliH Act, 1808 (31 h 32 Viet. c. 72), aa. 2, 4, 10 ; coiTJi)are p. 637, ante. 

( p) 1 Bl.Coin,, 18tli od., 353. Should it bedcaired to petition theCrown 
to remove a juatioe the memorial should bo addressed to the Lord Chan- 
cellor. Where, however, one who was an elector and an inhabitant of a 
borough addressed such a rnoiuorial to the Home Secretary, praying for an 
inquiry into the conduct of a justice with u view to bis removal owing to 
Itis alleged iniscomhict at an election, it was held that the memorial was a 
privilcgcil communication (see title laBF.r. and Slander, Vol. XVIII., 
i)p. 687, note (t), 600, note (n), (2) (i.) (b) ), tlie elector having both an 
interest and a duty in the subject-matter tlicreof, and that, the memorial 
being substantially a petition to the Crown, the Secretary of State had a 
corresponding duty to cause the inquiry to be made {Harrison v. Bnsh 
( 1865), 6 IC. A' B. 344) ; and see title Constitutional Law, Vol. VII., p. 68. 

(q) Justices of the Peace Act, 1006 (0 Edw. 7, c. 16), s. 4. 

(r) For the salary of these, see pp. 646, note ( p), 648, ante. 

(«) Provision Rra» made by the stats. (1388) 12 Kic. 2, c. 10, and (1390) 
14 Kic. 2, e. II, for the payment of w’agcs to justices, but this provision 
has been repealed by the Criminal Justice Act, 1855 (18 & 19 Viet. c. 126), 
s. 21). 

(1) As to the remuneration of a mayor, see title Local Government, 
p, 300, ante ; and as to a recorder’s salary, see p. 644, ants. 

(a) With regard to the appointment of clergy as justices it was stated 
by liord Cairns, L.C.,in the House of Lords that he ’’ had found that the 
rule was that whore the Lord Lieutenant recommended a clergyman to 
be appointed to the bench, the holder of the Great Seal requested the lord 
lioutenant to consider whether there was any layman in the county quali- 
fied to ho placed on the bench, and unless the Lord Lieutenant said it 
was quite impossible to discover a layman so qualified, the holder of the 
Great Seal declined to appoint a clergyman*^ (19 Sol. Jo. 896). “It 
is a well-known rule that ministers of religion are not appointed except 
in very S|>ccial circumstances ” (evidence of Lord Lorebukn, L.C., before 
the Koym Commission on the Appointment of Justices, 1910, Timss^ 
3rd Maxch, p. 0). 
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solicitor is assigned to the commission of tlie peace for any county, 
neitlier he nor any partner of his may practise directly or indirectly 
before the justices for that county or any borough within it (6). 

The sheriff of a county may not while ho fills that office act as a 
justice of the ixsace for that county (c), and if he does so all his acta 
done in the capacity of justice during his shrievalty are void (d). 

A justice of the pe ico who is elected coroner for the county or 
division to the commission of the peace of wdiich ho is assigned may 
continue to act as a justice (c) ; hut the offices of justice and of clerk 
to tlie justices in the saino county or division are incompatihlo (/), 
and if the clerk becomes a justice he thereby vacates his office as 
clerk (fj). If, however, a justice is appointtsl clerk of the peace or clerk 
to the justices he does not, ajipareritly, vacate the office of justice, 
beciiuso he cannot resign that office witlioiit the consent of the 
Crown (/e). 

Sub-Skct. 2. — Ihj lianKrnptq/ or Crt/ue. 

1154. A bankrupt is disqualified from being appointed or acting 
as a justice of the peace (/), and if a magistrate is convicted of 
treason or felony {k \ or of any corrupt practice at a parliamentary or 
municipal election (/), liis office is vacated, and in Die case of the 
latter conviction, whether previoubly a justice or not, he is incapable 
of holding the office for seven yoars from tlie date of conviction (/). 

Si;b-Sect. a. ■■ Ily /tite>e,4 or 

U55. The principle nrmo drhet ease judex in eansd proprid sud 
precludes a justice, who is intentsted in the sulijoct-maihu* of a 
dispute, from actifjg as a jus-lice therein (e/). 

(h) i:>olu'it«r» could not formerly be just ices for the county in >vhieh 
they practised (see .Tustiecs Qualilicatiou Act. IS7I (34 A: 35 \ ict. c. 18), 
now repealed), but this disability was removed by the .hislices of the 
Peace Act, 1006 (6 Kdw. 7, c. Hi), a. 3. I’liero has never l»een any statu 
lory prohibition of the appointment of solicitors as burou^ili justices ; but 
where a solicitor or his partner practises before a boiouf^h bench there 
would be a practical objection to his being on that bench. Accordingly 
it is the custom to require solicitors wdio arc appointed borough justices 
to give an undertaking similar to the above enactment relating to county 
justices ; and see title Solicitous. 

(c) Sheriffs Act, 1887 (50 Ac 51 Viet. c. 55). h. 17. 

id) Ibid. ; and see title Siii:hiff.s ani> Hailiffs. 

(e) Davis v. ft ire Justices (1881), 7 Q. H. D. 613; and see 

title CORONEUS, Vol. VIII., pp. 210. 251. 

if) R. V. PaUeson (1832), 4 II. Ac Ad. t) ; R. v. Douglas^ [1808) I Q, H. .OGO. 

(</) R. V. Ifonglitn, supra ; S(*e also R. v. Dangor Vorporalion (18SG), 
18 Q. B. D. 340, A. 

(h) So held in Ireland in Forbes v. Lloyd (1876), lo 1. U. fh L. 552, ICx. 
Ch., approving R. v. Putteson, supra; see also Worth v, Newton (1854), 
10 Exch. 247. 

(i) Bankruptcy Act, 1883 (46 Ac 47 Viet. c. 62), s. 32 (I) (c). 'Hiis 
provision extends to an ex officio justice ; see, further, and as to the 
removal of such disqualification, title Bankruftct and Insolvjb.scy, 
Vol, IL, pp. 8d~-l>0. 269. 

{k) Forfeiture Act, 1870 (33 & 34 Viet. c. 23), s. 2; see title Ciuminal 
Law and Procedure, V%)1. IX,, p. 428. 

(1) Corrupt and Illegal Practices Prevention Act, 1883 (46 & 47 Viet, 
c. 61), 8. 6 (3) ; Municipal Elections (Corrupt and Illegal I'ractices) Act, 
1884 (47 A: 48 Viet. c. 70), s. 2 (2) ; sec, further, title Elections, Vol. XII., 
pp. 484, 524, 528 

(w) R. V. Farrant ( 1 887), 20 Q. B. I). 68 ; see also Dimes v. Grand J uneHon 
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If, however, tlie fact that a jnstice is interested in the subject' 
matter of a case is known to the parties, and objection to his acting 
is waived, the proceedings are not rendered void (//) ; and where 
the objection is thus waived at the hearing, it cannot afterwards be 
raised (o). 

U56. A distinction must be drawn between pecuniary interest 
and prejudice. The smallest pecuniary interest is, subject to any 
statutory authority to the contrary ( p), a bar to the justice acting {q), 
but where the interest is not pecuniary the question arises whetlur 
the interest is of such a substantial character as to make it likely 
that ho has a real bias in the matter (r). 

The interest, if pecuniary, need not be confined to the jnstice 
himself to preclude his acting. Membership of a company («) or 
assneiation (a) which is interested is a bar, as also is a bare 
liability to costs, where the decision itself would involve no pecuniary 
loss {b). 


Cfirial (Vro-prietoTH) (1852), 3 II. L. Cas. 759 ; iJ. v. Cambridge (Becorder) 
(1857), 8 i:. & lb G37. 

(w) Wakefield Local Board of Health v. West Biding and Orimsbv Bail 
Co. (1865), L. K. 1 Q. B. 84. In cases arising under the Coal Mines 
Regulation Act, 1887 (60 & 51 Viet. c. 68), certain classes of persons are 
clis({ualihecl from acting, except with the consent of the parties (see p. 556, 
Other wise it would appear that where a class of persons is 
dohuitely excluded from acting, a waiver of the objection would not 
infike the proceeding valid. Where, however, an Act contains a pro- 
vision that the justices shall mean the justices of the place where the 
matter requiring the cognisance of such justices shall arise and who shall 
not be interested in the matter, it has been held that the phrase is 
merely declaratory of the common law, and that the objection may be 
waived (Railways Clauses Consolidation Act. 1845 (8 & 9 Viet. c. 20); 
Wakefield Local Board of Health v. Biding and Orimsby Bail. Co., 

supra). 

(o) Ibid. ; compare B. v. Antrim Justices, [1895] 2 I. R. 603. 

(p) B. v. Band (1860), L. R. 1 Q. B. 230; B. v. Farrant (1887), 20 
g. B. 1). 68: B. V. Hammond (1863), 9 L. T. 423. 

(q) the text, infra. 

(r) B. v. Sunderland J ustices, [1901] 2 K. B. 357, C. A. ; B. v. Eandsley 
(1881), 8 Q. B. D, 383 ; B, v. Band (I860), L. R. 1 Q. B. 230 ; B. v. Meyer 
(1875), 1 Q. B. D. 173; B. v. Farrant, supra; compare Fckersley v. 
Mersey Docks and Harbour Board, [1894] 2 Q. B. 667, C. A., per Lord 
KsiiEit, M.R., at p. 671 ; B. {Taverner) v. County Tyrone Justices, [1909] 
2 1. K. 763; also B. v. Bochester {Dean and Chapter) (1861), 17 Q. B. 1 ; 
and, as to bias, sec, further, p. 653, post. 

(«) B. V. //atnmofiJ, supra ; see Wakefield Local Board of Health v. 

Biding and Grimsby Bail. Co., sttpm ; and see the definition of 
** justices ** in the Lands Clauses Consolidation Act, 1845 (8 & 9 Viet, 
c. 18), a. 3; title Covpakibs, Vol. V., p. 677. But the fact that justices 
are shareholders in shipping companies whose ships are insured by an 
association which is a meml^r of another association of which one of the 
parties is agent is too remote to constitute a disimalifying interest iB. v. 
McKeneie, [1892] 2 Q. B. 519). See, further, title iKTOXXCATXKa Liquors, 
Vol. V 111., p. 53. 

(u) B. T. Henley, [1892] 1 Q. B. 504 ; and see B. ▼. AOan (1864). 4 B. 

8. 915: the arouna for disqualification in which has now, however, 
been removed by statute lufeetlng the particular kind of association 
(Salmon Fishery Act, 1865 (28 5e 29 Viet. c. 121), s. 61); see titk 
FiSiiRiURS, Vol. XIV., p. 640. 

(5) B. T. Band, supra, per BtAcmnvm, J., at p. 
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1157« Justices may, however, try offences ngainafc an Act which 
is being enforced by a local authority, notwithstanding any pro- 
spective loss or benefit tc them in their character as ratepayers or 
members of a class liable to contribute to, or derive advantage 
from, the fund to which any fine to be imposed might be payable (c). 
Similarly, they may act as justices on appeals from an assess- 
ment to poor rate or highway rate, or on matters arising out 
of the administration of poor relief, notwithshinding that they 
may be pecuniarily interested as ratepayers (d ) ; but they may not 
so act at quarter sessions (<f), except on appeals against an assess- 
ment to poor rate in some parish other than their own (/) ; and, 
in general, where no statutory authority to the contrary exists, an 
objection on the ground of interest to a justice acting as such will 
bo sustained, even if it is highly technical (/;). 

1158. The question of bias may arise if a justice who is a member 
of a local authority acts as a justice in determining cases arising 
out of the action of the local authoritj*. 

In some such cases there is express statutory permission to the 
justice to act as such (h ) ; and then it is not sullicient for a party 
who alleges bias to show that the justice has, as a member of ilio 
local authority, a pecuniary interest in the result, or that the local 
authority is in fact prosecutor in the case ; but it must bo established 
that the particular justice is so interested in the decision that there 
is real likelihood of bias (e). 

In the absence of such a provision, the fact that a justice is a 
member of a local authority, and a party to tho institution of pro- 
ceedings by it, disqualifies him from acting (h), but where his 

(c) Jusitices of the Peace Act, 18C7 (30 Ac 31 Viet. c. s. 2 ; Public 
Health Act. 1875 (38 & 30 Viet. c. 55), s. 258; Public IleaKh (London) 
Act. 1891 (64 & 55 Viet. c. 76), s. 122. As to proceedings under the (jJas- 
works Clauses Act, 1871 (34 & 35 Viet. o. 41), see title Gas, Vol. XV., 
pp. 354. 375; and sec, further, titles Fisiibuie.s, VoI. XIV., pp. 630, 640; 
IJiguwats, Streets, and Bridges, Voi. XVI., p. 171. 

(d) Poor Law (Rating) Act, 1742 (16 Geo. 2, c. 18), s. I ; R. v. Rgftex 
Justices (1816), 5 M. A& S. 513 ; R. v. Rolingbroke, [1893] 2 Q. B. 347 ; 
Ex parte Workington OverseerSt [1894J I Q. B. 416, C. A. But a justice 
who is himself an appellant against an assessment to poor rate at the 
same sessions must not sit and determine similar eases to his own {R. v. 
Great Yarmouth J ustices (1882), 8 Q. B. I>. 625). As to rating generally, 
see title Rates and Rating. As to poor relief, see title Poor Law. 

(c) Justices Jurisdiction Act, 1742 (16 Geo. 2, c. 18), s. 3. 

if) Union Assessment Committee Amendment Act, 1864 (27 6i 28 Viet, 
c, 39), s. 6; R, v. Bolinghroket fl8931 2 Q. B. 347, per Waiaiir, J,, at 
p. 350; compare the cases cited in note (m), p. 554, post. 

ig) R. V. Guisford, [1892] I Q. B. 38L 

(A) E.g., the Public Health Act, 1875 (38 & 39 Viet. c. 65), s. 258; 
Public Health (London) Act, 1891 (64 & 66 Viet. c. 76), s. 122 ; Salmon 
Fisheiy Act, 1865 (28 & 29 Viet. c. 121), s. 61. 

(f) v. llandftley (1882), 8 Q. B. D. 383 (wliere there was a private Act 
containing a clause similar to the Public Health Act, 1875 (38 ^ 39 
Viot c. 56), s. 258). The similar case of U, v. Gibbon (1880), 6 Q B. 
D. 168, in which there was an opposite decision, was, in JB. v. Handsley, 
supra^ cited and disapproved, \vnere, however, the justioe is himself a 
party to the institution of proceedings, such a provision would not entitle 
him to act (£. v. Lee (1882), 8 Q. B. D. 394). See, further, title Intoxi- 
cating Liquors, Vol. XVJli., p. 64. 

(1;) JB. V. London Oounty Council, Ex parte Akkeredyk, Ex parte Fermonia 
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action as member of a local authority is confined to adopting an 
Act of Parliament or issuing a notice authorised by an Act of 
Parliament, and the proceedings are in fact begun by a party other 
than the local authority, the justice is entitled to act as such (/). 

U69. Where, apart from the institution of proceedings, a justice 
has an interest as a member of a local authority in the result of the 
proceedings, the test is whether, in the circumstances of the parti- 
cular case, there is any real likelihood of bias (?7i). The same rule 
applies where the justice is a member of a society which is a party 
to or is interested in the result of the proceedings (n). Mere sub- 
scription to the funds of a society which is a party to proceedings (o), 
or to a fund to enable an application to 1)6 heard, does not involve 
disqualification (//), nor does an expression of opinion, if not made 
in view of the particular proceedings (q). 


[1892) 1 Q. B. 100; me JR. v. Met/er (1875), 1 Q. B. D. 173 ; K v. Milledje 
(1879), 4 Q. B. I). 332 ; It. v. Spedding (1885), 49 J. P. 804 ; R. v. Ilenle)/, 
[1892] 1 Q. B. 504 (member of a board of conservators) : R. v. Oriffiihs 
(1900), Timcn, 18Ui May (member of a school board). 

(/) R. V. Unniinqdon Justicee (1879), 4 Q. B. D. 522; R. v. Poudl 
(1884), 48 J. P. 740, 741 ; compare Ex parte VeUitmangin (1864), 33 L. J. 
(&f. 0.) 99, II. (more fully reported 28 J. P. 87). 

(m) R. V. Sunderland JuaticeSf [1901] 2 K. B. 357, C. A. ; see R. v. Meger, 
$upra. AVhero the interest is remote it has in many re^jeut cases been 
decided tliat there is no real likelihood of bias; see Leeds Corporation 
V. Ryder, (1907] A. C. 420; R. v. StoclpoH Justices (1896), 60 J. P. 
552, whicli was, however, disapproved in R. v. Sunderland Justices, 
supra ; R v. Tempest (1902), 66 J. P. 47 ; R. v. Middlesex Justices, Ex parte 
licndim Vnion Assessment Committee (1908), 72 J. P. 251. The fact that 
on a rating? appeal against an assessment in one union one of the justices 
was chairman of the assessment committee of another union did not di.s- 
qualify liirn from acting (R. v. London Justices, Ex parte South Metropolitan 
Gas Co. (1908), 72 J, P. 137, C. A.). 

(n) R. v. llurion. Ex parte Young, [1897] 2 Q. B. 468. In this case pro- 
eeetlings had been taken by the council of the Incorporated Law Society 
against a solicitor, and one of the justices, who W'as a member of that 
miciety, though not of the council, wtis held not to be disqiialihed from 
acting; see also R, v. Price (1889), 42 L. T. 439; compare Leeson v. 
(iencral Council of Medical Education and Registration (1889), 43 Ch. D. 
;u»6, C. A.; Allins&n v. General Council of Medical Education and Registra- 
tion, [1894] 1 Q. B. 750, C. A. But where the justice was a member of a 
small class of persons in whoso interest proceedings were instituted he was 
held to he disqualified (R. v. Huggins, [1895] 1 Q. B. 563 ; compare R. 
V. Ilenky, [1892] 1 Q. B. 604). 

(o) GoodaU V. lUlsland, [1909] B. C. 1162; see R.v, Deal Justices, Ex 
parte Curling (1881), 45 L. T. 439. In Ireland this principle has been 
extended to the length that a justice may subscribe to a temperance 
associaiiou and oven aasent to its opposing, or retaining a solicitor to oppA»se, 
a licensing application, without becoming thereby disqiialiOcd from sitting 
to hear and determine the application {R. (Findlater) v, Dublin Justices, 
[1904] 2 L II. 75; but see IJ. v. Frencr (1893), 67 J. P. 500, where a 
justice who attended a temperance meeting at which allusion was made 
to a licensing application, out Icit the meeting before a resolution was 
passed to oppose the application, was held to be disqualified from acting); 
see also JR.v. Hain (1806) 12 T. L. R. 323, and titles Fisueribs, VoL XIV,, 
p. 040; Intoxicating Liquors, Vol, XVIIL, pp. 63, 54. 

(p) R. V. Ear folk Justieee, Ex pnfie Chamberfain (1870), 34 J. P. 773. 

(q) Thus, a justice was held not to be disqualiOed, although in an affidavit 
in civil proceedings he had expressed an opinion adverse to the claim of 
a party in a matter in roapeet of which he aat to hear and determine 
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A request, addressed by the chairman of a knich of justices to all sect. i. 
the justices of the couiit\% to attend the hearing, at quarter sessions, General 
of an appeal from the aecision of his bench, with an intimation Disqualifl* 
that the justices of the petty sessional division attached sucli import- catione. 
mce to their decision that they had instructed counsel to appear in 
support of it, is not such an attempt to iniliicnce the decision of the 
justices of the county as to render them biassed at the hearing (r), 
but justices whose decision is the subject of an appeal must not 
be present upon the bench at the hearing of tlio ap])eal («). 

A justice is not precluded from acting by being called as a witness Justice a 
at the hearing, unless he is interested in the matter (/), nor by his "'inuia. 
having suggested a settlement out of court in a case where ho has 
been in relation with the parties (a). 

1160. Allegations of bias should not bo lightly made (/;), but if Aiicption* 
any reasonably probable ground for alleging bias exists a justice 

should not act, but should withdraw from the bench during the 
hearing (c). If ho does not do so, the result of the proceedings is 
void upon proof of his presence at the hearing and of tliore being 
such reasonably probable ground (d). 

Slot. 2. — Special Statutory VisquaUjlcatiom, 

1161. Certain classes of persons are disqualified l>y statute from Classes of 

acting as justices in specified cases (e); the following examples may t a * i 
be mentioned here : — " ^ ‘ 

The master, or father, son, or brother of tlie iiiaHtor, in the 

a Bummons {R. v. AkocJ:, Ex parte Chilton (1878), 37 L. T. 829); and 
where a justice signed a petition in favour of the grant of a licenc(? to a 
grocer and, in order to constitute a quorum, wxis unexpcclt'dly ealled 
uJi to sit to hear the application in a petty sessional division in wluch ho 
did not usually sit, his doing so was held not to disqualify him {R, v. 

Taylor, Ex parte Vogwill (1898), 14 T. L. U. 18o). 

(V) /?. V. London Justices, Ex parte Kerfoot ilH9Q), 60 J. P. 726; and 
see i?. (Findlaier) v. Dublin Justices, [1004] 2 I. it. 75. 

(#) R. V. Lancashire Justices (1906), 75 L. J. (k. n.) 108. 

(0 IL V, Tooke (1884), 48 J. P. 661 ; see E. {Donnelly) v. County Tyrone 
Justices (1910), 44 I. L. T. 264. 

(<i) E, V. Farrant (1887), 20 Q. B. D. 68. 

(6) Leeds Corporation y , Eyder, [1907] A. C. 420,perLordLoitEiiuttN,L.C., 
at p. 423. It is not enough to allege that a justice has strong views noon 
the subject in relation to which he is sitting to hear a case ( Ex parte IPt/dcr 
(1902), 66 J. P, 761); some proof of bias is required {R. {Taverner) v. 

County Tyrone Justices, [1909] 2 1. R. 763 ; E, v. Sparks (1909), 73 J. P. 485). 

(c) Ex parte Steeple Morden Overseers (1865), 19 J. P. 292 ; H. v. Surrey 
Justices (1855), 19 J. P. 755; E. v. Glamorganshire Justices (1857), 21 
J. P. 773; E. V. Suffolk Justices (1852), 21 h. J. (M. c.) 169; compare 
12, V. Cork Justices, f 1910] 2 1. E. 271. 

(d) E, y. Lancashire Justices, supra. Where a justice who was chairman 
of a county council sat, during the hearing of a summons against a defen- 
dant for breach of a bjedaw, next to the solicitor representing the 
prosecution, and received, and replied to, m oomm unication from the 
justices on the bench, a certiorari to quash the conviction was refused 
(but without costs) on proof that the communication could not have 
influenced the decision {E, v. Budden (1896), 60 J. P. 166). Where bias is 
alleged and the magistrate does not show cause, cause may be ordered 
agamst him {B, {O' Deary) v. Cork Justices (1911), 45 L L. T. 3). 

(«) Gee, further, titles Factories ahd Shops, Vol. XIV., pp. 610, 630 
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particular manufacture, trade, or business in connection with 
which an offence is charged under the Trade Union Act, 1871 (/), 
is precluded from sitting either at the original hearing or on 
appeal 

The owner, agent, or manager of a mine, or a miner or miners’ 
agent, or the father, son, brother, father-in-law, son-in-law, or brother- 
in-law of any of these, or the director of a company which owns a 
mine, may not act without the consent of both parties on the hearing 
of cases arising under the Coal Mines Eegulation Act, 1887 (g). A 
mahier, manufacturer, or agent may not act in proceedings under the 
Masters and Worlcmen Arbitration Act, 1824 (h) ; nor may persons 
engaged in hat making or felt making act in proceedings under the 
Frauds by Workmen Act, 1777 (i)> nor persons engaged in the 
manufacture of hosiery, or the father, son, or brother of persons 
so engaged, in proceedings under the Hosiery Act, 1843 (k). 

No ollicer of excise or person employed in the collection or manage- 
ment of the revenue of excise may act as a justice in proceedings 
brought under any of the Acts relating to excise; and a trader subject 
to th({ excise laws is under the same disability in any case which 
relates to his particular trade or business or to any case in which 
ho is in anywise concerned or interested as a trader. If either 
excise officer or trader does so act the proceedings are null and 
void (/). 

Wh(3re the decision of a highway board is appealed against no one 
who has already acted as a member of the board may act as 
justice (m). 


Part III. — Liability of Magistrates. 

Sect. 1, — In General. 

1162. Protection is accorded by statute to justices in respect of 
acts done in the execution of their duty as such ; but this protection 
does not extend to cases where they liave acted either maliciously 
and without rea.sonable and probable cause, or without or in excess 


(olTenciui under the Truck Amendment Act, 1887 (50 51 Viet. c. 40), 

and the Factory and Worksh^ Act, 1001 (I Edw. 7, c. 22)); Food 
AND Dnuos, Vof, XV., p. 63 (offeaoes under the Bread Act, 1830 (6 & 7 
Will. 4, c. 87) ; Intoxicating Lxquoes, Vol. XVIIL, pp. 63, 54 (oifencoa 
under the Licensing Acts). 

(/) 34 35 Viet. c. 31, a. 22 ; see title Trade and Trade Unions. 

(v) 50 A; 51 Viot. o. 68, a. 69; aee title Mikes, Minerals, and 
Qt^4RRn^S. 

(A) 5 Geo. 4, o. 00, a. 12; see title Master and Servant. 

(i) 17 Geo. 3, e. 56, a. 0 ; see title Trade and Trade Unions. 

(1) 6 & 7 Viet. e. 40, a. 25 ; aee title Trade and Trade Unions. 

(l) Excise Management Act, 1827 (7 4c 8 Geo, 4, o. 53), a. 68 ; nee title 
Kevenue, 

(m) Highway Act, 1862 (25 U 26 Viet c. 61), a. SS ; aee title Highwats. 
StREBTSt AND BRIDGES, Vol. XVi., p. 05. 
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of their jurisdiction, and in such cases they are liable to an action l 

for damages at the suit of the party aggrieved (a). In General 

Sect. 2 . — Criminal Information against JtutUees. 

1183. Magistrates who are guilty of gross misconduct in the Criminal 
execution of their office are liable to prosecution on information, : 

Such an information maybe filed by the Attorney-General (/>) for 
any misdemeanour at his discretion and without leave of the court (r). 

Where he does so the information is said to be ojicio, and the 

institution and conduct of the proceedings are entirely in his 

hands (d). Notice of the information is commonly given to llio 

defendant by the Master of the Crown Office (c), but it rests with the 

Attorney-General to decide wdiether ho shall give the defendant an 

opportunity of showing cause why he should not proceed (/). The 

court no doubt has power to quash an ex-officio information^), but 

the Attorney-General may at any stage in the proceedings amend (//) 

its terms or withdraw it and prefer another (0. An information may Oi.) hj other 

be filed by any other person, but only by leave of the court given in 

Oi)en court and after the applicant has filed at the Crown Ollicc a 

recognisance in the penalty of £50 to prosecute the information 

and to abide by and observe such orders as the court may 

direct (k), 

(а) Justices Protection Act, 1848 (11 & 12 Viet. c. 44) ; Public Aiitho- 
rilios Protection Act, 1893 (56 & 67 Viet. c. 61). For the conditions under 
which protection is accorded, see titles Limitation of Actions, p. J76, 
ante; Public Authorities and Public Officers; and see, further, titles 
Malicious Prosecution and Peocedure, p. 672, post; and for false 
imprisonment, sec title Trespass. 

(б) If the office of the Attorney-General is vacant the Solicitor-General 
has the right in his place {R. v. Wilkes (1770), 4 Burr. 2527). 'I’be 
Attorney-General of the Duchy of Lancaster has no such riglit, and 
the information exhibited by him will be removed from the file on the 
application of the defendant, even after he has put in an answer to 
it (A.-G. of Duchy of Lancaster v. J)evonshire (Duke) (1884), 14 Q. B. D. 

195). 

(c) R, V. Phillips (1767), 4 Burr. 2089, where Lord Man.sfield, C.J., 
held that it was not for the court to grant the information on tho 
application of the Attorney-General, but for the latter himself to tile it ; 
see also R* v. Leicester Corporation (1767), 4 Burr. 2087, and, generally, 
title Criminal Law and Procedure, VoI. IX., p. 329, note (v). 

(d) The venue may not be changed without his consent (A.-O. t. Umith 
(1816), 2 Price, 113). 

(e) Stephen’s Digest of Criminal Procedure, 126, n. 

if) R, v. Phillips, supra. 

(g) Fountain's Ccms( 1663), 1 Sid. 162. 

(h) A,-Q. V. Ray (1843), 11 M. k W. 464; A.-G. ▼. Smith (1839), 0 
M. & W. 372. 

(i) Ciompaie R. ▼. Wilkes, supra; R. ▼. Holland (1791), 4 Term 
Rep. 457. 

(fc) Crown Office Rules, 1906 (Statutory Rules and Orders, 1906, 605 et 
sea.), r. 35. The provision that informations should only be filed by leave of 
the court dates from an Act passed to prevent malicious informations in 
the Court of King’s Bench (sUt. (1692) 4 Will. & Mar. c. 18; see also 
title CaiMiNAi. Law and Procbdurb, VoI. IX., pp. 329, 330, note (v). The 
leoogiiisance must be entered into before the King’s Coroner and Attorney 
or the Master of the Crown Office or a justice of the peace of the conntyt 
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Criminal to the behaviour of the magistrate as such (/) ; and a notice con* 
Information taining a distinct statement thereof must he served upon him 
against personallv or left at his residence with some member of his household 

Jostices. yjx (layg before the time named in it for making the application (m). 
Nature of Thc application must be made to a Divisional Court («), by motion for 

complaint. an Order wisi, within a reasonable time after the offence complained 

of (o), and the applicant must depose on affidavit to his belief that 
rrocedurc. the defendant was actuated by corrupt motives, and further, where 
an unjust conviction is alleged, that the person convicted was 
innocent of the charge (p). 


Grounda 
upon which 
application 
granted. 


1165. The grounds upon which an application by a private person 
will be granted are in the discretion of the court (q), the tendency in 
recent times having been to confine the granting of such applications 
to cases of public importance (a). 

The application has at different limes been granted against 
magistrates for extortion (/>), for acting where they were directly 
interested (<*), for the improper conviction of innocent persons (d), 
for an illegal sentence («), for interfering with the order of another 
magistrate (/), for refusing bail iniproi)erly (o), for corruptly 
making a false return to a mandamus (h), and for neglect of duty 


borough, or place in which the cause arises (Crown Office Rules, 1006, 
r. 35), 

(l) Crown Office Rules, 1006, r. 36; compare Ex parte Lee (1843), 7 
Jur, 441 ; JK. v. AvtOMSHmiih (1843), 2 l)owl. (N. S.) 704. 

(m) ('rown Office Rules, 1006, r. 30; and see R. v. IJeming (1833), 5 
B. & Ad. 606 ; li, {Ilanafin) v. Itae (1874), 8 I. R. C. L. 624. 

(ft) Sec title Courts, Vol. IX., p. 60. 

(o) Crown Office Rules, 1906, r. 37. Twelve montlis was held to be 
too long, even though the applicant stated that the facts had only come 
to his knowledge shortly before the application (R. v. liishop (1822), 
6 B. & Aid. 612); and see R. v. Smith (1700), 7 Term Rep. 80; R. v. 
SauncUre (1847), 10 Q. B. 484 ; R. v. Uarries (1811), 13 East. 270 ; R. v. 
Man^hnll and Grantham (1811), 13 East, 322). 

ip) Crown Office Rules, 1006, r. 37 ; compare R. v. Webster (1789), 3 
Term Ren. 388; R. v. Williams (1822), 6 B. & Aid. 696; R. v. Athau 
(1758), 2 Burr. 663 ; R, v. Barker {\ BOO), 1 East, 186. 

iq) R. V. Jolliffe (1791), 4 Term Rep. 286, 290. 

(а) R. V. Labouehere (1884), 12 Q. B. I>. 320, at p. 327, where Lord 
(?OLEHii>OE, C.J., iu the course of his judgment, reviewed the ground and 
the varying degrees of frequency with which the application had been 
granted in the past, and cited with approval the case of R. v. WincheUea 
(Lord) (1866), not otherwise reported, and passages from the judgments 
therein of Cockbukn, C. J., and Blackburn, J., to this effect ; compare 
R. V. Seaford Justices (1763), 1 Wm. Bl. 432; R. v. Steward (1831), 
2 B. & Ad. 12. 

(б) R. V. Janes (1743), 1 Wils, 7. 

(c) R. V. DaHs (1772), Lofit, 62 (where, although the information 
was not granted, the justice was not allowed costs); see R. v, Whatelu 
(1829), 4 Man. 6c Ry. (k. b.) 431 ; and R. v. Eoseasan (1811), 14 East, 
606. 

(d) R. V. )r«6#ler, supra ; R. t. Saunders, supra, 

is) R. V. Makksr (1733), 2 Barn. (k. b.) 240. 

(/) R. V. Brooks (1788), 2 Term Rep. 190. 

(f) R. V. Ba4l^ (1843), 4 Q. B. 488. 

(a) R. V. Lsmoaskirs JusHees (1822), I Dow. 6c Ry. (k. b.) 486 ; R. v. 
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in not using force to supress a liot (/), It has also boon granted 
for corruptly making illegal appointments (k), and for tho grant or 
refusal of licences from corrupt motives (Oor political prejudice (m) 
or resentment (»). 

U66. The principle acted upon is to inquire into the motive 
from which the act complained of has proceeded, and not to grant 
the application unless there is disclosed a dishonest, corrupt, or 
oppressive motive, under which description fear and favour may 
generally be included (o). 

An error or mistake bond fide committed by a magistrate or a 
mere irregularity (p) does not justify an application for an informa- 
tion (q). 

Where the act complained of is done at general or quarter 
sessions, very strong evidence of corrupt motive or deliberate 
misconduct is required (r). 


Part IV. — Local Limit of Justices’ 
Jurisdiction. 

Sect. 1 , — At Petty Session s, 

Sub-Sect. 1. — ("onntt/ Justices. 

1167. The local limit of a justice’s jurisdiction is in general 
determined by tho extent of tho county or borough to the commis- 
sion of the peace of which he is assigned (s) ; but its limiLs liuve 
been enlarged or restricted by statute in the case of I'articulur 
duties. 

The commission of a county justice extends to tho whole 


Spotland Overseers (1735), Leo temp. Hurd. 184; It. v. Petliward (I7<IJt)f 
4 Burr. 2452. 

(t) R. V. Ileming (1833), 5 B. & Ad. 600; R. v. IHnnetj (1832), 3 State 
Tr. (N. 8.) 17. 

{k) R. V. Somersetshire Justices (1822), I Dow. A: Ky. (K. B.) 443. 

(/) R. V. Uolland and Forster (1787), 1 Term Bep. 092. 

(m) R. v. WiUiams, R. v. Davis (1702), 3 Burr. 1317. 

(n) R. V. Unnn and Price (1705), 3 Burr. 1710; compare R. v. Yeung 
and Pitts (1758), 1 Burr. 550. 

(o) R. V. liorron (1820), 3 B. & Aid. 432, per Abhott, C.J., at p. 434 ; R. v. 

Badger (1843), 4 Q. B. 408 ; Re Fentinuin (1834), 4 Xev. A: M. (K. B.) 120; 
R. V. Baylis (1702), 3 Burr. 1318; It. v. Cozens (1780), 2 Doug, (K. ».) 
426; Re (1852), 10 Jur. 905; R. v. WiUUimson (1820), 3 B. Aid. 582. 

(p) R. y. Bor ron, supra ; B. Jackson (1787), 1 Term Itcp. 053; R, 
V. Barton (1850), 4 Cox, C. C. 353. 

( 7 ) R. V. Fielding (1759), 2 Burr. 719. 

(r) B. V. Smford Justices (1763), I Wm. Bl. 432; R. v. Phelps (1757), 
2 Keny. 570 ; compare R. v. Shrewsbury J usiieee (1733), 2 Bam. (K. B.) 272 ; 
n. V. Eyres (1733), 2 Bam. (K. B.) 250. 

(«) See p. 536, ante. Where a magistrate Is assigned to two separate 
commissions of the peace for two places adjoining one another he is antlio- 
rised to act for either of them while he is residing in the other (Indictable 
Offences Act, 1848 (11 Sc 12 Viet. c. 42), a. 6). 
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county (0> including the detached part of any other county which 
may be either wholly or in part surrounded by it(«). It also 
embraces all the boroughs within the county (v), except such 
as are counties of themselves (w) or such as have a court of 
quarter sessions of their own and are exempted from the county 
jurisdiction (a). But in all boroughs within the county, and in any 
l)orough adjoining the county to the commission of the peace of 
which he is assigned a county justice is empowered to act in 
matters that are the business of the county (b). 

1168. An offence committed within five hundred yards of the 
boundary of any county may be dealt with by the magistrates of 
that county as if it were a matter arising within the county (r). 

An accessory before the fact to an offence punishable summarily 
may he tried either in the area where the ijrincipal offender is tried 
or in that in which he aided or procured the commission of the 
offence {d), 

1169. A county justice may sit in petty sessions in any 
petty sessional division in the county (f), and at such sessions may 
adjudicate upon any matter, not specially excepted by statute ( / ), 
which arises in any part of the county (//), excei)t in boroughs that 


(t) Or to the riding ** ox “ part of any county which has a 8ei)arate 
commission of the peace ; see Justices of the Peace Act, 1006 (6 Kdw. 7, 
e. 10). s. 5(1), and p, 530, ante. 

(ti) Counties (Detached Parts) Act, 1839 (2 & 3 Viet. c. 82), s. 1 ; Indict- 
able Oftences Act, 1848 (11 12 Viet. c. 42), s. 7 ; see also Counties 

(Detached Parts) Act, 1844 (7 & 8 Viet. c. 61). 

(v) Municipal Corporations Act, 1882 (45 A* 46 Viet. c. 50), s. 154 (1). 

(tr) For a list of these, see note (/), p, 540, ante. 

{a) Municipal Corporations Act, 1882 (45 & 46 Viet. c. 50), s. 154 (2). 
The exemption, where it exists, is ctTected by the insertion of a “ von 
ifUromtiiatU*' clause in the charter of boroughs that became such before 
the operation of the Municipal Corporations Act, 1835 (5 & 6 Will. 4. c. 7i»). 
now repealed and replaced by the Municipal Corporations Act, 1882 (-15 A 
46 Viet. c. 50), or in the grant of a separate court of quarter sessions 
where the borough has been constituted since 1835; sec note (/), p. .541, 
ante. 

(b) Indictable Offences Act, 1848 (11 & 12 Viet. c. 42), s. 6 ; Summary 
Jurisdiction Act, 1848 (11 A: 12 Viet, c, 43), s. 6. 

(c) Criminal Law Act, 1826 (7 Geo. 4, c. 64), s. 12. 

(d) Summary Jurisdiction Act, 1848 (1 1 & 12 Viet. c. 43), s. 5 ; and see 
title CnmiNAL Law and Pkocxdure, Vol. IX., p. 258. 

(e) Including detached parts of other counties, whether such detached 
parts remain separate petty sessional divisions or are reconstituted by 
the justices in quarter sessions (Counties (Detached Parts) Act, 1844 
(7 Ac 8 Viet, c, 61), s, 3). It is, however, customary for justices to act 
regularly in one petty sessional division ; and appointments to the Bench 
are usually made with a view to the requirements of each division. As to 
petty sessional divisions, see p. 565, poet. 

if) As to applications in bastardy cases, see title Bartakdt, Vol. II., 
p, 444. and compare H. v. Urodhurei (1863). 32 L. J. (m. c.) 168, a case 
arising under the Public Health Act, 1848 (11 At 12 Viet c. 63) (now 
repealed). The licensing duties of magistrates are carried out with 
xelcrence to the lieensing disiricts where the various matters arise ; see title 
IKTOXICATIKO LiQUORS, VoL XVIIL, pp, 21 sC $eq., 35 «< As to 
special sessioiis generally, see p. 568, post 

(f) X. v, Bsellry (1887), 20 Q. B. D. 187. C, C R. ; BuekUr v. irOsim. 
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are counties of themselves, or boroughs having a court of quarter 
sessions of their own, and exempted from county jurisdiction. 


Sub-Sect. 2. — Borough JusticCB. 

1170. In boroughs which have a separate commission of the 
peace, whether they are counties of themselves and whether they 
liave a court of quarter sessions or not, the jurisdiction of tlioir 
justices in petty sessions is co-extensive with the area of the 
borough (/i). 

In boroughs which have no separate commission of the peace the 
local jurisdiction of the mayor and ex-mayor in petty sessions is 
co-extensive with the area of the borough (/). 

Sub-Sect. 3 . — Stipendiary Magistrates^, 

1171. In boroughs and urban districts for which a stipendiary 
magistrate is appointed his local jurisdiction in petty sessions is 
co-extensive with the area of the lx)rough or urban district (A), 
except where the appointment is made in execution of a special Act 
of Parliament, in which case his jurisdiction extends to the liiniLs 
defined in such Act (/). 

Scb-Skct. 4, ~ London Jusiirra. 

1172. In London the local jurisdiction in potty sessions of the 
Lonl Mayor and Aldermen of the City of London is co-ex tensivi? 
with the area of the City (?h), while that of the justices of i\ii) 

[ 1 896] 1 Q. B. 83. The county includc.s detached portions of other counties 
wholly or partly surrounded by it (see note (m), p. 500, ante) and 
places within 500 yards of iU borders (see p. 560, ante). Where a county 
is situated partly wuthin the Metropolitan Police District (see p. 548, ante), 
offences committed within the district against the Metropolitan Police 
Acts may be dealt with by the county justices if their court-house is 
within the district ; but if it is not, the county justices have no juris- 
diction, and the matter must be dealt with at a police court in one of 
the police court districts {Dann v, Manhy (1872), 26 L. T. 730). The 
justices of such a county cannot compel the appearance before them, at 
any place outside the Metropolitan Police District, of a person who resides 
within the district in answer to an information or complaint touching a 
matter which arises within the district, except for the purpose of enforcing!; 
payment of rates and taxes levied for some place only part of which is 
within the district (Metropolitan Police Courts Act, 1839 (2 & 3 Viet. c. 71), 
s. 18). 

(A) Municipal Corporations Act, 1882 (45 & 46 Viet. c. 50), s. 158 ; see 
p. 540, ante, 

(f) Monicipal Corporations Act, 1882 (45 & 46 Viet. c. 50), s. 155 ; see 
p. 533, ante, 

(k) Stipendiary Magistrates Act, 1863 (26 & 27 Viet. c. 97), s. 5 ; Muni- 
cipal Corporations Act, 1882 (45 & 46 Viet. c. 50), s. 161; sco p. 546, ante, 

{1) Sec p. 646, ante. Thus, the jurisdiction of the stipendiary magistrate 
for Chatham and Sheemess extends over the whole of the waters of the 
estuary of the Thames below Gravesend, whether in the county of Kent 
or not, and his warrant may be served without indorsement in any part 
of the county of Kent (Chatham and Sheemess Stipendiary Magistrate 
Act, 1867 (SO Sc 31 Viet. c. 63). sa. 6, 7 ; and see note (m), p. 545, ante). 
As to his jorisdietion in licensing matters, see title Intoxxcatikg Liquoes, 
Vol. XVIIL, p. 35. 

(m) Compare Local Government Act, 1888(51 Sc 52 Viet c. 41), s. 41 (1}» 
and see tiUe Mstbopous. 
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3 of London is co-extensive with the area of the county 
ng the City (n ) ; but the jurisdiction of the county justices, 
except in the case of acts directed to be done at petty sessions of all 
the justices, is complementary and parallel to the jurisdiction of the 
metropolitan police magistrates. 

1173. In such parts of the county of London as have been con- 
stitutod police court districts the county justices are not entitled to 
charge fees for anything done by them as such in the exercise of their 
criminal jurisdiction (o) ; but it does not seem that their jurisdiction 
is ousted by that of the police magistrates (p), although no mandamus 
will be issued to compel the justices to exercise it(q). 

Within such districts the powers conferred by the Metropolitan 
Police ActR(r) cannot be exercised by the county justices, unless 
at least two of them are sitting at a police court («), and, in the 
case of police courts at whicli the regular attendance of a police 
magistrate is ordered under the Metropolitan Police Courts Act, 
1840 (f), unless there is no police magistrate present. In practice, 
therefore, the petty sessional jurisdiction of the county justices in 
police court districts is restricted to licensing and other special 
sessions matters, poor law and other parocliial or union matters, 
and the enforcing of the payment of rates and taxes (o). 

In the remainder of the county of London outside the limits 
of the police court districts the county justices have unrestricted 
jmtty sessional jurisdiction in the same manner as other county 
justices (h) ; althougli in criminal matters and matters arising under 
the Summary ilurisdictioniVcts a police magistrate sitting at any of 
the police courts of the police court districts has concurrent 
jurisdiction (r). 


(n) A CHiiniuission of the peace for the eountj^ of I.iondon was provided 
for hy the Local (lovernincnt Act, iHSH (ol A 52 Viet. c. 41), a. 115 (1). 

(o) Metropolitan Police (-ouiis Act, IS;PJ (2 A* 3 Viet. c. 71), r. 42. 

(p) Dodmn v. Willmms (1892), Tinm, 10th and 12th August; S. C. 
(1894), Times, 23rd January. 

{q) n. V. Young (1891), 61 L. J. (m.c.) 42, C, A. 

(r) Metropolitan Police Act. 1839 (2 A 3 Viet. c. 47) ; Metropolitan 
Police Courts Act, 1839 (2 &. 3 Viet. c. 71). 

{s) Metropolitan Police Courta Act, 1840 (3 & 4 Viet. c. 84), s. 6. 

(0 Ibiii. The polio.© courts referred to are North London, West 
London, South Western, Green wkh and Woolwich. 

{«) Metropolitan Police Courts Act, 1840 (3 & 4 Viet. c. 84), s. 6, In 
r*'gard to all these subjects, with the exception of licensing and other 
special sessions inuiters, the i)olice magistrates have concurrent jurisdiction. 
As to licensing matters, see title Intoxicating Liquoks, Vol. XVII I., 
pp. 22, 35. 

{b) They may at their own petty sessional courts deal with cases under 
the Metropolitan Police Acts (Metropolitan Police Courts Act, 1840(3 & 4 
Viet c, 84), s, 0), and while doing so they enjoy the same protection as 
police magistrates {BameU v. Cox (1840), 16 L. J. (M. c.) 27). Penalties 
infltcied hy them under these Acts at such courts do not go to the Receiver 
(Police (Keveiver) v, Bell (1872), L. R. 7 Q. B. 433); and see title Police. 
1'hey do not, however, enjoy the powers in regard to deserted premises 
given to a police magistrate (Xdieords v. ffodw (1855), 15 C. B. 477); 
and see title Lakdlobp ak© Trxaxt, Vol XVIII. p, 581, note (m). 

(e) R, V, BfchnrtU (1851), 16 L. T, (0. 8.) 386 ; tee also E. v. SL Georgs^ 
“ • (I851),20L*J.(K.C,)m 
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Sub-Sect. 5 . — ^JetropoliUin Police Jilttyut rates, 

1174. The jurisdiction of the metropolitan police magistrates (<l) 
as a court of petty sessions is restricted to such times as they are so 
sitting in one of the police courts in a police court district (c). 

When so sitting a metropolitan police magistrate has all the 
powers of a court of summary jurisdiction to deal with any matter 
arising in the Metropolitan Police District (f). 

Outside the area of the police court districts he is entitled to act 
in the same manner as any other justice for any of the counties for 
which he is commissioned (//) ; but he may not either within or 
without the area of the police court districts act at any special 
sessions of justices (/i). 

Sect. 2. — At Quarter Sessions* 

1175. In quarter sessions (/) the jurisdiction of county magistrates 
extends to all parts of the county to the commission of the peace 
of which they are assigned, and to all boroughs within it that are 
not counties of themselves and have no quarter sessions of their 
own (A). 

The magistrates in boroughs which are counties of themselves 
have a jurisdiction similar to that of other county magistrates in 
quarter sessions (/). The magistrates in boroughs which have a 
separate commission of the peace, and the mayor and ex-mayor in 
other boroughs, have no jurisdiction at quarter sessions (///); neither 
have metropolitan police (/?) nor other stipendiary magistrates (o). 
The Lord Mayor, Aldermen and Iiecord('r of the City of London, 
however, have quarter sessions jurisdiction in a “court of the 
Lord Mayor and Aldermen of Loudon " (p)* 


(d) A» to whom, seo also p. 548, ante, 

(e) Metropolitan Police Courts Act, 1839 (2 & 3 Viet, c, 71), s. 14 ; com- 
pare Summary Jurisdiction Act, 1848 (11 & 12 Viet. c. 43), s. 33 ; Summary 
Junsdiction Act, 1879 (42 & 43 Viet. o. 49), s. 20(10); Interpretation 
Act, 1889 (52 & 53 Viet. c. 63), s. 13 (12), (13). 

U) See notes (p), (c), p. 548, ante, 

iq) Metropolitan Police Courts Act, 1840 (3 & 4 Viet. c. 34), s. 2. 

(h) Metropolitan Police Courts Act, 1839 (2 & 3 Viet. c. 71), s. 14. As to 
his jurisdiction in licensing matters, see title Intoxicati.vg Liquojis, 
Vol. XVIIL, pp. 35, 48. The police magistrates are the authority within 
the London Police Courts Districts (except in Southwark) to whom appli- 
cation must be made for the transfer of uccuces pending the next sp^ial 
licensing session of the justices (Licensing (Consolidation) Act, 1910 (10 
Edw. 7 & 1 Geo. 5, c. 24). s. 88 (8) ). 

(i) As to procedure in courts of quarter sessions, see p. 639, post 

{k) Municipal Cor]>orations Act, 1882 (45 &> 46 Viet. c. 50), s. 154. 
As to their jurisdiction in licensing appeals, see P. v. Deane (1841), 10 
L. J. (M. c.) 126; n, V. Cockbum (1854), 4 E. dt B. 265; title Intoxi- 
cating Liquoks, Vol. XVIIL, pp. 78, 79. 

(1) See JB. V. SL Maurice {Inhahiianls) 0^51), 16 Q. B. 908 ; E. v. Veates' 
(1880), 5 Q. B. 1). 386. 

(fi») Municipal Ckirporations Act, 1882 (45 U 46 Viet. c. 50), s. 158 (1);. 
and see pp. 538, 544, ante 

(n) Metropolitan Police Courts Act, 1839 (2 dt 3 Viet. e. 71), s. 14. 

(o) Stipendiary Magistrates Acts, 1858 (21 be 22 Viet. e. 73), s. 3, and' 
1863 (26 &e 27 Vict. c. 97), s. 5. 

(p) City of London Charter, 1742 : coMMiite G<|^T«f«lli<^nt Act». 

1888 (51 k 52 Vict. c. 41), s. 100. 
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Sect. 8. — Extended Jurisdiction in respect of Warrants of Arrest 

1176. A warrant of arrest (g), granted by a justice for any area 
having a separate commission of the peace, may be indorsed by any 
justice of any other such area in England or Wales, upon proof 
being given on oath of the handwriting of the justice who issued 
the warrant (r), and such indorsement is sufficient authority to the 
person bringing the warrant for indorsement, and also to the 
constables and |)eace officers of the area where the indorsement is 
made, to execute the warrant at any place within that area and bring 
the person against whom it was issued before the justice who 
issued it, or some other justice for the area in which it was 
issued, or in which the offence is stated in the warrant to have been 
committed («). 

1177. A warrant by a metropolitan police magistrate does not 
require indorsement by any local justice to enable it to be served 
and executed outside the Metropolitan Police District by the police 
to whom it is directed (t). 

1178. Warrants of arrest, granted by a justice having juris- 
diction in any county or borough in Elngland, may be indorsed by a 
magistrate in Ireland (a), or a sheriff, or sheriff depute or substitute, 
or justice of the peace in Scotland (^), or any officer who himself is 
empowered to issue a warrant of arrest in the Isle of Man or Channel 
Islands (o), and vice rersd (d). Such an indorsement is sufficient 
authority to the person bringing the warrant for indorsement, and to 
the constables and peace officers of the area where the indorsement 
is made, to execute the warrant at any place within that area and 
bring the person before the justice who issued it or some other 
justice for the area in which it was issued (r). 

1179. A justice before whom a person is brought under any 


(q) As to the jurisdiction to issue warrants, see title Cbihinal Law akd 
Peoceduiib, VoI. IX., pp. 291, 292; Indictable OlTonoes Act, 1848 (11 & 
12 Viet. c. 42), s. 1. Aitornatively the magistrate may in the hrst instance 
issue a summons and Bubsequently, in the event of disobedience to the 
Hummons, a warrant {ibid. ; see pp. 593 et seq., post). But he must issue a 
warrant if there is produced to him a certiilcate showing that an indictment 
has been found by a grand jury against the alleged offender (Indictable 
Offences Act, 1848 (11 dc 12 Viet. o. 42), s. 3). 

(r) Ibid., s. 11. 

(«) Ibid. The magistrate, in indorsing the warrant, may direct the 
alleged offender to be brought before Mm, and he may examine such 
witnesses and receive such evidence in proof of the charge as shaU be 
produced before him within his jurisdiction {ibid., s. 22.). 

(I) Metropolitan Police Courts Act, 1839 (2 A; 3 Viet. c. 71), s. 17. This 

e »wer is also conferred ujmn any two justices having authority within the 
etropolitan Police District (Metropolitan Police Courts Act, 1840 (3 &; 4 
Viet. o. 84), s. 0), and upon any two justices of the peace for the City of 
London s. 15). 

(a) Indietable Offences Act. 1848 (11 8( 12 Vkt. e. 42), a. 12. 

(h) Ibid., a. 14. 

{€) ibtd., a. 13. 

(d) /bid., as. 12—15. 

(#) Ibid., aa. 12—14, 
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vrarrant bo indorsed may thereupon proceed in the same manner 
as if the person had been arrested within his jurisdiction (/). 

1180. A warrant of arrest, granted by a justice in England or 
Wales, may be indorsed and executed in any other part of His 
Majesty’s dominions (/;). 

In the case of crimes committed in any place within the juris- 
diction of the Admiralty (/<), or of crimes committed in places 
beyond the seas for which an indictment may be preferred at any 
j)]ace in England and Wales (i), any justice may issue a warrant 
for the arrest of the alleged offender if he is or is suspected of beiiig 
within his jurisdiction, and cause him to be brought before him or 
some other magistrate for the same area (j). 


Part V. — Petty Sessions and Single 
Justices. 

Sect. 1. — T/ie Court of Petty Schhious. 

1181. The court of petty sessions is a court of summary juris- 
diction consisting of two or more justices sitting in a potty sessional 
court-house {k). 

The term “petty sessional court-house” means a court or otljer 
place at w'hich justices arc accustomed to assemble for holding 
special or potty sessions, or which is for the time being appointed 
as a substitute therefor (/), including any court-house or place at 
which tlie Lord Mayor or an Alderman of the City of London or a 
metropolitan police magistrate or stipendiary is authorised to act 
alone as a court of petty sessions {m). 

1182. The sub-division of counties into petty sessional divisions is 
historically the consequence of the size of the areas for which county 
justices of the peace are commissioned. 


(/) Indictable Offences Act, 1848 (11 & 12 Viet. o. 42), ss. 12 — 14. 

(^) Fugitive Offenders Act, 1881 (44 A 45 Viet. c. 69), s. 3. As to tlie 
converse case, and generally as to extradition warrants, and the arrest 
of fugitive offenders, see title Extiiadition, Vol, XIV., pp, 408,409,421 — 
480. 

{h) Indictable Offences Act, 1848 (11 & 12 Viet. c. 42), s. 2. As to tlio 
limito of Admiralty jurisdiction, see title Criminal Law and Piwcedubk, 
Vol. IX., pp. 273 it seq, 

(t) As to these, see title Criminal Law and Peocedube, Vol. IX., pp. 
276 ef seq, 

ij) Indictable Offences Act, 1848 (11 & 12 Viet. c. 42), s. 2. 

(*) Interpretation Act, 1889 (52 & 53 Viet. c. 63), s. 13 (12). As to the 
persons included in the term, see the text, infra, and title Courts, Vol. IX., 

5 . 75. As to the powers of justices to sit and act alone, see Summary 
urisdiction Act, 1848 (11 & 12 Viet. c. 43). ss. 33, 34, and p. 573, 

U) Interpretation Act, 1889 (52 dc 63 Viet, c. 63), s. 13 (13). The 
deffnitions in this Act replace those in the Summary Jurisdiction Act, 
1879 (42 43 Viet. c. 49), ss. 20, 50. For the meaning of “ occasional 

court-house,” see p. 568, post 

(m) Interptetaimn Act, 1880 (52 d& 53 Vkt. e. 63), s. 13 (13)« 
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In some cases it was ordered by statute that matters should be 
transacted or determined within the division or limits where they 
arose or wherein the parties concerned resided or exercised their 
trade or calling ; in others, not required to be heard before all the 
justices on the commission, it became the custom to have the 
matter determined by such justices as lived or usually acted in the 
part of the county where it arose (n). This system was subsequently 
regularised by statute (a), by which the mode of creating new 
divisions and readjusting the boundaries of old ones was prescribed. 

1183. The authority which determines the boundaries of the 
divisions in any county is the court of quarter sessions. 

Any two or more justices may submit a statement proposing the 
constitution of a new division, and this statement, which must 
contain particulars of the extent to which the proposed alteration 
would affect existing divisions, is to bo laid before the justices at the 
next quarter sessions by the clerk of the peace (h). After considera- 
tion of the statement (c) the court may either simply adopt or 
reject the proposal (d) or revise all the divisions in the county 
and readjust their boundaries, specifying each division by the name 
of some principal and convenient place (e) ; but no new division 
may be constituted unless there are five justices residing in, or 
usually acting within, its proposed boundaries (/). The order made 
by quarter sessions must bo published by the clerk of the peace (<7), 
and, unless petitioned against, or if petitioned against, then after 
the petition is hoard, must be enrolled (/i), after which the divisions 

(») Compare tlie preamble to tlic Division of Counties Act, 1828 
(OCco 4, c. 4U). 

(f?) Ibid. The iiucertiiinty of existing divisions rendered regulation 
imperative. It appeared in A*, v. Devon Jnsikrs (1818), 1 11. & Aid. fiSS, 
that for a period of five years two justices had without the consent of 
their oolleacues been acting as a court of petty sessions for the district in 
which they lived. 

{b) Division of Counties Act, 1828 (0 Geo, 4, c. 43), ss. 1, 2. The clerk 
of the peace must advertise the statement in the local newspaper after it 
is laid Doforo quarter sessions (t&td., a. 3). 

(e) The consideration must take place at the sessions next after that at 
which the statement is laid before the justices (t&td., e. 2). 

(d) Ibid. ; or they may adjourn the consideration to any succeeding 
sessions (ibid.). 

(e) Ibid., 8. 4. The naming of the division is important. Where the 
petty sessions were held at several places in a division, and an affiliation 
order was made at one of these and stated to be at such place for the 
division of that name, when in fact the division was callea by another 
name, it was hold that there was no jurisdiction to make the order, it not 
having been made at the petty sessions held in and for the division where 
the mother resided (K. v. Wkifife# (1849), 13 Q. B. 248,254). 

If) Division of Counties Act, 1828 (9 (}co. 4, 0 . 43), s. 5. 

(ff) Ibid., s. 4 . In the case of the formation of a new division simply, 
•ec s. 4 ; in the case of a general division, see ibid., s. 8. 

(k) The enrolment must not take place until the fourth quarter sessions 
after the making of the order (ibid., s. 9). W'hen it has taken place the 
fact is to be advertised in the local newspapers by the clerk of the peace 
(ibid., s. U). Any person may petition a^ost the order, but is requir^ to 
give certain notices of his petition three days before the quarter sessions 
are held at he desires it to be oonsidmed (ibid., s. 9). There is no 
appeal by means el esifiorori or otherwise against any order or proceeding 



PiUT V.— Petty Sessions and Single Justices. 

si)ecifie(l are lawful divisions for the holding of special or petty 
sessions, and their constitution cannot be altered for a period of 
three years (t). 

U84. The county councils, in succession to the justices in quarter 
sessions, are empowered to provide a petty sessioiuil court-house (/»), 
or luoro than one, for any division (/), and to borrow money for the 
purpose On), The court-house may be situated outside the limits 
of the division, and even of the county, for whicli it is provided ; 
hut for the imrpose of the justices’ jurisdiction it is to be deemed 
to be within such county and division (?0* The justices of two 
co-terminous counties are empowered to combine in providing, at 
the joint expense of the two counties, a court-house near the 
common boundary for the use of justices of their respective 
adjoining divisions (o). 

Similar powers to tliose given to the county council for the pro- 
vision of petty sessional court-houses in counties are given to the 
councils in boroughs (p). 

In either counties or boroughs the county court may be obtained 
for use as a petty sessional court-house by agreement with the 
treasurer of the county court (q). 

No meeting of justices in petty or special sessions may be bold in 
premises licensed for the sale of intoxicating liquors, nor in any 
room, whether licensed or not, in any building so licensed (r). 

Sect. 2. — Courts of Summary Jurisdiction, 

1185. A court of summary jurisdiction includes a court of petty 
sessions and also a single justice when either are acting in oxerciBo 
of their powers of summary jurisdiction under the Summary Juris- 
diction Acts, or any of them, or under any other Act, or hy virtue 
of their commission, or under the common law (s). Such powers 

of the court of quarter sessions in regard to this matter {ibid., «. 12 ; ace 
also the Petty Sessional Divisions Act, 1836 (6 & 7 Will. 4, c. 12 ), h. Ti). 

(/) Division of Counties Act, 1828 (9 Ceo. 4, c. 43), s. 10; Petty 
Sessional Divisions Act, 1830 (6 & 7 Will. 4, c. 12), s. 1. 

{k) Petty Sessions Act, 1849 (12 & 13 Viet. c. 18), s. 2; Summary 
Jurisdiction Act, 1879 (42 6c 43 Viet. c. 40), s. 30 ; Local Government Act, 
1888 (51 & 52 Viet. c. 41 ), s. 3 ; and see title Local Government, pp. 301, 
309, ante, 

{1) Summary Jurisdiction Act, 1884 (47 6c 48 Viet. c. 43), s. 8. 

(to) Public Works Loans Act, 1875 (38 6c 39 Viet. c. 89), s. 40. 

(n) Summary Jurisdiction Act, 1884 (47 6c 48 Viet. c. 43), s. 8. 

(o) Petty Sessions Act, 1849 (12 6c 13 Viet. c. 18), s. 3. 

ip) Ibid., 8. 2; Petty Sessions and Lock-up Ilfurse Act, 1808 (31 6c .32 
V'ict, c. 22), 88. 4, 6 ; Public Works Loans Act, 1875 (38 6i 39 Viet. c. 89), 
8. 40 ; Municipal Corporations Act, 1882 (45 6c 46 Viet. c. 50), ss. 105, lOo ; 
and see title Local Government, p, 318, anU, The provision ot a court- 
house by two or more councils at their joint expense, however, requires 
the approval of a Secretary of State (Petty Bcssiona and Lock-up House 
Act, 1868 (31 6c Viet. c. 22), «. 4). 

(7) Petty Sessions Act, 1849 (12 & 13 Viet. c. 18), s. 2. 

(r) Licensing (Consolidation) Act, 1910 (10 Edw, 7 & 1 Geo. 6, c. 24), 
t. 83; as to the meetings of borough justices, see also the Municipal 
Corporations Act, 1882 (45 & 46 Viet. c. 50), s. 160. 

(«) Th» existing statutory definition of the term ** court of summary 
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must be exercised by the justices or justice when sitting in open 
court (a), which moans a petty sessional court-house or an occasional 
court-house (t). 

An occasional court-house is a police station or other place 
appointed by the justices of a petty sessional division to be used 
as 8uch(c). The number of such places to be appointed is not 
limited by statute (d). 

Sect. 8. — 7'imcs for Holding Courts. 

1186. A petty sessional court may be held at any time and 
without notice to all the justices who usually reside in and act 
for the petty sessional division ; but it is the practice for tlie justices 
in each division to specify one or more days in the week and to 
assemble regularly upon those days in petty sessions. They may 
only try indictable offences that may bo dealt with summarily, on 
days appointed for the hearing of indictable cases and of which public 
notice has been given (c). 

A court of summary jurisdiction (/) may be held at any time 
without ndtice, and it is the practice for one or more justices to sit 
as such a court whenever circumstances require. 

Sect. Special Sessions. 

1187. Special sessions are meetings of the justices convened for 
the ])urpose of executing some statutory authority which is exercis- 
ahlo hy justices out of quarter sessions (f/). 


jurindictiou ” i» that given in the Tnterp relation Act, 1889 (52 & 53 Vior. 
c. C3). s. 13 (11), repealing that in the Summary Jurisdiction Act, 1870 
(42 vV 43 Viet . c. 49), 8. 50. The term used in the Interpretation Act, 1889 
(52 He 53 Viet, c, 03), ». 13 (11), is “when acting under the Summary 
Jurisdiction Acts ” etc,, but the word “ acting ” has been held to be limited 
by the meaning of the same word as used in the earUer and superseded 
detiiution, i.r., to mean only acting in the exercise of their powers of 
summary jurisdiction {Boulter v. Kent Justices. fl897] A. C. 650, per 
lA>rd IIeusciieu., at p. 671 ; Utupnoier v. ^Yill€s^Un Overseers. [1904] 2 
K, B. 316; and SfM> title Intoxicating Liquors, Vol. XVllL, p. 87). 
As to the powers of a single justice, see p. 673, post 
{a) Summary Jurisdiction Act, 1879 (42 & 43 Viet. c. 49), 8. 20 (1). 

(h) Ibid,, s. 20 (2). As to sixs-ial courts for the trial of childi^n, see 
title Infants and Children, Vol. XVIL, p. 178. 

(c) Summary Jurisdiction Act, 1871) (42 Sc 43 Viet. o. 49), s. 20 (4), (5). 
The appointment of occasional court-houses may be made and varied 
from time to time at a court of }>etty sessions, notice of which must be 
given to all the justices of the petty sessional division. Public notice of 
the places so aptminted is to be given by the justices in each manner os 
they think expedient (i6ul.). 

{d) Ibid, As to the limits of their powers at such court-house, see ibid.f 
8. 20 (7). 

(e) Summary Jurisdiction Act, 1879 (42 As 43 Viet, o. 49), s. 20 (8). 
Thev may also be heard on days to which the court hdd on appointed days 
is aujoumed («hi<i.). The manner in wliich notice is to be given is in the 
discii^fion of the justices {ibid.). 

(J) See p. 667, owls. 

if) See Whartoo^s Z«aw Lexicon^ sub voe$ ** Sessions,** and as to queruin 
and adjouxBineiit, see title Co0BT8,yol IX., p. S6b 
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They are held in and for the various petty sessional divisions (/<), 
and the place at which they are to be held may be determined l)y Special 
the justices (i). but it must not be on promises licensed for the sale Sessions, 
of intoxicating liquors (^). Although they are frequently spoken wbciTiToM 
of as special sessions of justices, they are to be distinguished from 
a petty sessional court or a court of summary jurisdiction { 1 ). 

1188. Special sessions of the justices in each petty sessional division Special 

are ordered to be held as follows : — «<»aioiia. 

A general annual licensing meeting (?»), and not less than four, Brewster 
nor more than eight, transfer sessions («). se^sionH. 

The grant or transfer of billiard licences is determined at the Biiiiani 
general annual licensing meeting and the special sessions for the Uoenoes. 
transfer of licences for the sale of intoxicating liquors resnoe- 
lively (o). 

In places where the PublicHealthActs Amendment Act, 181)0(/0. Music ami 
has been adopted, licences for places used for music and dancing 
may be granted by the justices of a petty sessional division at their 
genertil annual licensing meeting, or at any special sessions convened 
with fourteen days* notice (p). 

1189. The powers formerly exercised by the justices in special T.ia'f»hinjr <»( 
sessions in regard to the licensing of places for the performance ^^*^‘*^*’c* 

of stage plays have been transferred to the county councils (^), 

(h) Division of Counties Act, 1828 (9 Goo. 4, o. 43) ; Petty Sessional 
Divi»i(»na Act, 1836 (6 & 7 Will. 4, c. 12). 

(t) Notice must be given, unless dispensed with by statute (see p. 570, 
post). It is sufficient if the notice is signed by one of the justices usually 
residing in and acting for the division ; see County Rates Act, 1844 (7 ^ 8 
Viet. c. 33), 8. 7 ; High Constables Act, 1869 (32 & 33 Viet. c. 47), s. 3 ; title 
Courts, Vol. IX., p. 86. 

{k) Licensing (Consolidation) Act, 1910 (10 Edw. 7 & 1 Geo. 5, c. 24), s. 83. 

(/) Compare iJotthcr v. Kent Justices, [1897] A. C. 656; Hagmaicr v. 

Willcsden Overseers, [19041 2 K. B. 316. “They more resenibJo a public 
authority who are allowed to act on their own knowledge without being 
bound and fettered by the ordinary rules of a court of summary juris 
diction ’’ (Uagmaier v. Willesden Overseers, supra, per Lord Alvbrstonk, 

C.J., at p. 320). 

(m) Licensing (Consolidation) Act, 1910 (10 Edw. 7 & 1 Geo. 6, c. 24), 

6. 10. The day, hour, and place must bo settled at a petty sessions lichl 
not less than twenty-one days before the meeting, anu a precept for the 
meeting must be signed by a majority of the justices present. Public 
notice, as well as notice to all the jtistices acting for the petty sessional 
division, is to be given by the high constable to whom the precept is 
directed (ibid.) ; see generally, as to adjoununent and other relative 
matters, title Intoxicating Liquor,s, Vol. XVIIL, pp. 21, 22. 

(n) See ibid,, pp. 23, 42; and note (A), P. 663, ante. 

(o) (Naming Act, 1846 (8 & 9 Viet. o. 109), s. 10. 

(p) 63 A 64 Viet. c. 60, e. 51. Such matters are regulated in Iiondon 
by the London County Council, and in places within twenty miles of 
London, but outside the county council area, by the justices m quarter 
sessions assembled (Disorderly Houses Act, 1751 (25 Geo. 2, c. 36), 
s. 2). In many borouglis where the Publie Health Acts Amendment Act, 

1800 (63 Sc 54 Viet. o. 59), has not been adopted there are local Acts 
regulating the gra^t of lioencea. For itn'm of music and dancing licence, 
see Encyeloptedia of Forms and Precedents, Vol. XI., p. 9. See generally, 
title Tiusatbss anp Otheb Places or Entebtainkekt. 

(g) Local Government Act, 1S8S (61 & 52 Vjet. c. 41), •. 7 (a). 
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but may be delegated by them to the justices of the county sitting 
in petty sessions (r), as may also the powers which were formerly 
exercised by the justices in petty sessions in regard to explosives, but 
which are now transferred to the county council («). 

1190 . In every quarter sessions borough special sessions of the 
justices are to be held, at the same tiuje us the quarter sessions for 
the l)orough, for the licensing of houses for the reception of lunatics 
in all parts of the county not within the immediate jurisdiction of 
the Lunacy Commissioners (0* Such a meeting is to be held in 
October for the annual appointment of visitors of the houses so 
licensed, but other apr)ointment8 may be made by the justices at 
any special sessions which is held at the same time as the quarter 
sessions for the borough {«)• 

Not less than eight nor more than t\relve special sessions must 
bo held for the purposes of the Highway Acts(u). The dates are 
fixed at a special session, which must be held within the fortnight 
following the 20th March (l>). Notice to all the justices is dispensed 
with by statute (c). 

There must also bo four sessions held every year for the hearing 
of rating appeals; but the question of the lial)ility of any particular 
place to be rated is excluded from the justices’ jurisdiction, which is 
limited to the true value of the particular place and the fairness of 
the amount at which it is rated. Public notice of the sessions must 
l>e given twenty-eight days beforehand (rf). 

A Hptu.ual petty sessions for the re-formation of the jury list (e) 
is belli once a year within the last seven days of September. Notice 
of it is required to l>e given by the clerk to the justices to the 
churchwardens and overseers of every parish and township (/), 

A Hfmcial petty sessions for the appointment of parish constables (7) 
is held once a year between the 21th ^farch and the 9th April in 

(r) Local Government Act, 1888 (51 & 52 Viet. c. 41). ss. 28, 36 (1). 
The effect of tlieso provisions is to give the county justices jurisdiction, 
where the pow-ers ore delegated in any borough that is not a county of 
itself. For a list of these, see Local Govennuent Act, 1888 (51 & 52 Viet, 
c. 41), Sohed. III.; sec the Theatres Act (6 & 7 Viet. 0 . 68), s. 6; and 
see, generally, title Theatkes and Other Pi-aces of Entertainment. 

(t) Local Government Act, 1888 (51 & 62 Viet. c. 41), s. 7 (b) ; and 
see, generally, title Explosives, Vol. XIV., p. 360. 

(!) Lunacy Act, 1800 (53 Ac 64 Viet. c. 5), ss. 208, 209 ; see title Lunatics 
and Pfjisons of Unsound Mind, pp. 474 et seq,, nnfe. As to the pJacos 
within the immediate jurisdiction of the Lunacy Commissioners, see 
Lunacy Act, 1890 (63 At 64 Viet. c. 5), Sched. Ill ; title Lunatics and 
Persons op Unsound Mind, p. 466, ante, 

{u) Ibid,, p. 468. 

(o) Highway Act, 1835 (5 At 6 Will. 4, c. 60), s. 45; and see title 
lliQirwAYS, Streets, and Bridges, Vol. XVL, pp. 96, 07, 113, 130, 140, 
147. 171 ; and see, further, ibid,, p. 25, note (6). 

(6) Highway Act, 1835 (5 At 6 Will. 4, c. 50), s. 45. 

(c) Ibid. 

(d) Parochial Assessment Act, 1836 (6 At 7 WUl. 4, c. 96), s. 6 ; and see 
title Hates and Hating. 

(e) Juries Act, 1826 (6 Geo. 4, c. 60), s. 10; and see title Juries, 
Vol. XVI 11., p. 234. q'he Act is applied to the County of I.»oudoa by 
the Local Government Act, 1888 <51 Ac 52 Viet. c. 41), s. 89. 

(/) Juries Act, 1825 (6 Geo. 4, c. 50), s. 10. 

(g) Parish Constables Act, 1842 (5 Ac 6 Viet e. 100), s. 1. 
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every petty sessional division of a county, notice of which must l>o 4 . 

given to any justice acting in the division, A precept is to be issued Special 

by the justices within the first seven days of February in each year Sessions, 
directing the overseers of each parish to prepare a list of persons 
qualified to act as parish constables (/i). 

Sect. 5. — Potvers Exercisable at Pcity or Special Sessions. 

1191. The administrative powers of justices to be exercised by AiimiiWstro. 
them for each petty sessional division, but not necessarily in special 
sessions, extend to the following matters : — 

(i.) the appointment of overseers, in all places in regard to Appointment 
which the power has not been transferred to the local council (/), to 
be made by two or more justices on or within fourteen days after 
the 25th March in each year (A) ; 

(ii.) the appointment of special constables, which, in borouglis, Appointment 
is to be made by two or more justices having jurisdiction therein, hp'y|»i 
by precept signed by them in Octol)er every year, and to include *^^“*^“* ' 
so many of the inhabitants as they think fit(/), and, in counties, by 
two or more justices usually acting in division, whenever dis- 
turbances have taken phvee, or are apprehended, and they consider 
the existing police force insufficient (m); 

(iii.) certain powers of justices under the Highway Acts {u), J’owom nmler 

Highway 

AcMh. 


Part VI.— Jurisdiction of Courts of Summary 
Jurisdiction and Single Justices. 

Sect. 1. — In General, 

1192. The judicial powers of justices are mainly exercised in Extent of 
criminal matters, but are extended by statute in some cases to civil 
proceedings. 

Their powers in regard to criminal matters are of two kinds: 

(1) To hear, try, determine, and adjudge matters which may bo (i.) In ciimi. 

summarily dealt with (o) ; and , 

(2) To inquire into matters where it is alleged that an indictable 

(A) Parish Constables Act, 1842 (5 & 6 Viet. c. 109), s. 2, Ortaia 
persons are exempted from being called upon to serve s. 6) ; see, 

generally, title Police. 

<t) As to the appointment of overseers by other authoriti<», i.«., the 
parish council, urban council, and rural district eouneiJ, see title Local 
Government, pp. 246, 267. 

(A) Poor Relief Act, 1601 (43 Elis. c. 2) ; Poor Law (Overseem) Act, 

1814 (64 Geo. 3, c. 91). 

(l) Municipal Corporations Act, 1882 (45 & 40 Viet. c. 60), s. 106 (1). 

Certain persons are, however, exempt; see, further, title Police. 

(m) Special Constables Act, 1831 (1 Ac 2 Will. 4, c. 41),s. 1 ; sec, generally, 
title Police. 

(n) See note (<i), p. 670, ante; see title IIjohwats, Streets, and 
Bridges, VoK XVI., pp. 96. 97, 113, 130, 146, 147, 171. 

(o) Compare Summary Jurisdiction Act, 1879 (42 Ac 43 Viet. o. 49), 
s. 20 (1) ; see p. 689, j 
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offence, which may not be summarily dealt with, has been com- 
mitted by a person who has been brought up before them, and to 
commit for trial the alleged offender if it appears to them tliat the 
evidence has raised a strong or probable presumption of his 
guilt ip). 

Sect. 2. — In Preliminary Matters. 

1193. It is the duty of justices to receive informations or com- 
plaints, to issue summonses or warrants thereon, and generally 
to do all necessary acts and matters preliminary to the hearing, both 
in criminal offences, whether summarily punishable or not ((/), and 
in such civil business as is assigned to them (a). These preliminary 
acts are not required to be performed in open court (t). 

Sect, 8. — Over Offences not Summarily Punishable. 

1194. When a person charged with having committed an offence 
not summarily punishable is Drought before justices their duty is 
not to decide upon his innocence or guilt, but to determine, on 
hearing the evidence for the prosecution and that for the defence, 
if any, whether the case is one in which he should be put upon his 
trial (c). They are not, therefore, a court of judgment when so 
acting ; and the proceedings need not, apparently, be held in open 
court (d). 

Sect, i.-- Over Offences Summanly Punishable. 

1195. The duty of justices in criminal matters which may bo 
tried suuuTiarily is to hear, try, determine, and adjudge the cases 
brought before them (c). This must be done when sitting in 
open court (/). The justices are then a court of summary 
jurisdiction, and may hoar and determine a case eitiier in a 
petty sessional court-house or an occasional court-house (y). If 


( V) See p. 611, vost^ and title Criminal Law and Procedure, Vol, IX., 
pp. 311—328. 

iq) Summary Jurisdiction Act, 1848 (11 & 12 Viet. o. 43); Indictable 
CUenccs Act, 1848 (11 & 12 Viet. c. 42) ; see pp. 589, 611, •post, respectively* 
(a) See p. 609, post. 

{b) They are usually done by a single justice : see p. 675, post 
(r) Indictable Ofifences Act, 1848 (11 & 12 Viot. c. 42), «. 25 ; see B. v. 
Cnrdett (1879), 6 Q. B. D. 1, per Cockburn, C.J., at p. 6. 

id) Indictable Offences Act, 1848 (11 & 12 Viet. c. 42), s. 19. The law 
ofTicers of Uie Crown advised on 1st December, 1884, that in view of the 
deihiition of ** court of summary jariadicUon in the Summary Jurisdiciion 
Act, 1884 (47 6c 48 Viet e. 43), s. 7 (now repealed and replacea by a similar 
dehnition in the InUoprotation Act, 1889 (52 & 53 Viet c. 63), s. 13 (11)), 
justices, even when taking an examination, must sit in open court ; but this 
opinion would probably be modified in view o! the judgment of the House 
of I.^rds in Boultsr v. Kmi Justices, {1897] A. C, 656, 671, per Lord 
HERscitExx, where it was decided that the definition in question relatea 
purely to matters peitaining to the summary jurisdiction of magUtrates ; 
•ee also title CRimMAL Law and Procedure, Vol. IX., p. 312. 

(e) Sunimary Jurisdiction Act, 1879 (42 fk 43 Viet c. 49), s. 20 (1). 

(f) Ibid., i. 20 (2)* As to the meaning ol these tenna, see pp. 566« 
#69, 1 
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in die former, they are a court of petty ge88ion8(/i); if in the 
latter, they are not such a court, and in the event of any matter 
being so heard their powers are limited to the imposition of a 
period of imprisonment not exceeding fourteen days or a fine not 
exceeding 208. (t) ; but they may, without prejudice to any other 
powers of adjournment, adjourn the hearing to the next practicable 
sitting of a petty sessional court (k). Indictable offences that may 
l>e dealt with summarily must, however, be heard and determined 
iKifore a court of iietty sessions upon a day appointed for the purpose, 
or upon some day to which such court is adjourned (/)• 

Sect. 5. — In Civil blatters, 

1196. To hear and determine the civil luaitius assigiu'd to thoiu 
the justices sit as a court of summary jurisdiction (/»), and in some 
cases must do so in petty sessions (a) 

Sect. 6 . — Powers of a Single Justice, 

1197. A single justice, other than the Lord Mayor or an Alderman 
of the City of London (^), or a metropolitan police (/>), or other 


{h) Interpretation Act, 1889 (52 iV 53 Viet. c. C3), s. 13 (12). 

(i) Summary Jurisdiction Act, 1879 (42 & 43 Viet. o. 49), «. 20 (7). 

(k) Ibiil, 8 . 20 ( 11 ). 

(l) Ibid., 8 . 20 ( 8 ). 

(m) Tho fact that the amount which justices may order to bo paid i« 
limited when they do not Bit at a petty sessional court results in practic o 
in their alw^ays hearing civil niattei-s at such a court; see llie Summary 
Jurisdiction Act, 1879 (42 ^ 43 Viet. c. 49), s. 20 (7). 

(a) Thus they must do so in matters relating to (1) bastardy ; see title 
lUsTAKDT, Vol. II., i)p. 447 — 149; (2) orders under the Highway Arts ; 
see, generally, title Hioiiways, Stkekts, and Biui)Gk.s, Vol. XVI., pp. 90, 
97, 113, 130, 146, 147, 171; (3) orders for possession under the Small 
Tenements Recovery Act, 1838 (1 & 2 Viet. c. 74), s. 1 ; see, generally, 
title Landlohd and Tenant, Vol. XVUI., pp. 559 — 501 ; for form 
of notice to proceed before justices, for possession of small tenem(*nt, seo 
Encyclopaedia of Forms and Precedents, Vol. VII., p. 089. Hut tlicy 
neea not do so in hearing claims or applications for (1) compensation under 
the Lands Clauses Consolidation Act, 1845 (8 & 9 Viet, c. 18), s. 22, 24 ; 
see, generally, title Compulsory Purciia.se ok Land and Compensation, 
Vol. VI., p. 77 ; (2) damages under the iJogs Act, 1900 (6 Edw. 7, c. 32), 
8. 1 (3) ; st*e, generally, title Animals, Vol. l., pp. 398 et seq. ; (3) dantages 
under the Harbours, Docks, and Piers Clauses Act, 1847 (10 At 1 1 Viet, c, 27) ; 
see, generally, title Water.s and Watercourses ; (4) separation orders 
under tho Summary Jurisdiction (Married Women) Act, 1895 (58 ^ 59 
Viet, c. 39); see, generally, title Husband and Wife, Vol. XVI.. 
pp. 596 et seq. ; (5) rcovery of civil debts in respect of which they have 
jurisdiction ; see Summary Jurisdiction Act, 1879(42 Sc 43 Viet.c. 49), s. 35. 
In disputes between employers and workmen the jurisdiction of jusUees 
under the Employers and Workmen Act, 1875 (38 & 39 Viet. c. 90), ss. 4, 
5, 10, must be exercised tn petty sessions, except in the case of the I.^rd 
Mayor or an Alderman of the City of London or a metropolitan police or 
other stipendiary magistrate; see, generaliy, title Master and Servant. 
The jurisdiction of justices under the poor law need not in general be 
exercised in petty sessions, but orders made for the relief of poor persons 
upon their parents etc. must be made at petty sessions ; see« genera}ly» 
title Poor Law. 

(5) As to his powers, see p. 575, post 
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stipendiary magistrate (c), though not invested with the authority 
of a court composed of two or more justices, has certain powers 
assigned to him by statute. 

In the case of indictable offences he may receive a charge or 
complaint and issue his warrant or summons for the alleged offender 
to be brought before him or any other justice or justices for the 
same county or borough (d), and he mav also issue his summons or 
warrant for the attendance of witnesses (e). He has the same powers 
as a court of two or more justices, both at the hearing and in respect 
of the remand of prisoners, admitting them to bail and committing 
them for trial {/) ; but if the whole evidence given before him is 
such as neither to raise a strong presumption of guilt nor to 
warrant the dismissal of the charge, he must order the alleged 
offender to be detained in custody until he can be brought before 
two or more justices (ff). 

1198. In the exercise of summary jurisdiction powers a single 
justice is oinpowcred to receive any information or complaint and 
to grant a summons or warrant thereon, to issue his summons or 
warrant to compel the attendance of witnesses, and to do all other 
necessary acts and matters preliminary to the hearing (/<). 

He is entitled to hear, try, determine, and adjudge such matters 
as are prescribed by statute (i), whether he was the justice who 
received the information or complaint or not (k ) ; but, whether sitting 
in a petty sessional court-house or not, he may not impose a period 
of imprisonment exceeding a fortnight, nor a fine exceeding 20.s'. (/). 

While acting in execution of his powers of summary jurisdiction 
ho is a court of summary jurisdiction (m), but he cannot constitute 
a court of petty sessions (n), and cannot, therefore, deal with any 
indictable offence that may be summarily dealt with (n), 

1199. After the hearing or determination of the case a single 
justice is empowered to ishueall warrants of distress or commitment, 


(c) As to his powers, see p. 679, post, 

{d) Indictable Offences Act, 1848 (11 & 12 Viet. o. 42), ss. 1 et seq, ; see 
also title Ciuminai. L\w and riiocRDriiE, Vol. IX., pp. 290 el seq, 

(«) Indictable Offences Act. 1848 (U & 12 Viet, c. 42), s. 16. 
if) Ibid,, 8S. 20—25, 

{g) Ciimiual Law Act, 1826 (7 (Jco. 4, c. 64), s. 1, which in this respect 
is not repealed. 

{h) Summary Jurisdiction Act, 1848 (11 & 12 Viet. c. 43). s. 29. 

(f) Ibid., 8. 12 ; Summary Jurisdiction Act, 1879 (42 & 43 Viet. c. 49), 
t. 20 (0). Statutes which provide for the jurisdiction of a single magis- 
trate are: Profane Oatlis Act, 1745 <19 Geo. 2, c. 21), s. 3; Places of 
Keligious Worship Act, 1812 (62 Geo. 3, c. 155), s. 12; Vagrancy Act, 
1824 (5 Geo. 4, c. 83), s, 3 ; Game Act. 1831 (1 & 2 Will. 4, c. 32), ss. 30, 
31, 33 ; Highway Act, 1835 (5 5s 6 Will. 4, o. 50), ss. 94 etseq, ; Bread Act, 
1836 (6 A 7 Will. 4, c. 37), sa. 4 et seg, ; Railway Regulation Act, 1840 (3 & 4 
Viet c. 07), ss. 13, 16; Larceny Act. 1861 (24 & 25 Viet, c. 96), ss. 12— 
15, 23, 24, 33, 36; Malicious Damago Act, 1861 (24 5s 25 Viet. e. 97), 
ss. 22—24, 25, 37, 41, 52. 

(ib) Summary Jurisdiction Act, 1848 (11 5s 12 Viet. c. 43), s. 19. 

(1) Summary Jurisdiction Act, 1879 (42 5s 43 Viet. o. 49), s. 20 (7). 

(la) Interpretation Act, 1889 (62 55 53 Vici. c. 63), s, 13 (11). 

(u) Ibid,, s. 13 (12). 

(o) Summary JurisdictioD Act, 1879 (42 5c 43 Viet. e. 49), s. 26 (8). 



Part VL— Courts of Summart Jurisdiction etc. 


575 


whether he was the justice or one of the justices who sat to hear 
and determine it or not ( p). 

1200 . A single justice is not empowered to hear and detennino 
such civil matters as are assigned to the jurisdiction of justices, 
but should adjourn them to the next practicable sitting of a court 
of petty sessions (q). lie may, however, do all necessary acts 
preliminary to the hearing, and the justice who does sucli acts 
need not as a rule{r) bo a member of the court that hears tlie 
case. 

Sect. 7. — Powers of the Lord Majjor and Aldennen of the 
City of London, 

1201. The Lord Mayor or an Alderman of the City of London has 
the powers of any other justice of the peace (k), atnl, in addition, 
w^hen sitting at the Mansion House or Guildhall Justice Room, 
constitutes a court of summary jurisdiction and a court of petty 
sessions, with the power to do alone any act which ordinarily 
requires the presence of more than one justice (/). 

Sect. 8. — Special Powers of Metropolitan Police Mayistraies, 

1202. A metropolitan police magistrate, when sitting at a jiolice 
court in the Metropolitan Police District, constitutes a court of 
summary jurisdiction and a court of petty sessions, with power to do 
alone any act which in the case of otlior justices requires t)ie 
presence of more than one justice (a). 

1203. The following special powers are also conferred upon liijii 
by statute Qf ) : — 

He hfis the same powers as other magistrate.s in respect of 
granting a warrant or summons to secure the appearance before 
him of an alleged offender (<•) or the attendance of witnesses (d) ; 

(p) Summary Jurisdiction Act, 1848 (11 & 12 Viet. c. 43), s. 2!). 

(q) Summary Jurisdiction Act, 1879 (42 & 43 Viet. c. 4!>), 8. 2(MiJ); 
compare Bastardy Laws Amendment Act, 1873 (30 aV 37 Viet. c. 9), s. 7. 

(r) But see title Bastard r, Vol. IL, p. 410. 

{s) See p. 573, ante. 

(0 Indictable Offences Act, 1848 (11 12 Viet. c. 42), s. 30 ; Summary 

Jurisdiction Act, 1848 (11 & 12 Viet. c. 43), s. 34 ; Summary Jurisdiclioa 
Act, 1879 (42 & 43 Viet, c. 49), s. 20 (10) ; Interpretation Act, 1889 (62 & 53 
Viet. c. 63), 8. 13 (12). The right, though expressly given by tbow? statuff^s, 
is very ancient ; compare Poor Relief Act, 1601 (43 Bliz, c. 2), s. 7. To 
hear cases arising under the City of London Ballot Act, 1887 (50 & 51 Viet, 
c. xili.), two mamstrates of the City are required to sit either at the Mansion 
House or Otiildnall Justice Room ; and see title Metropolis. 

(a) Indictable Offences Act, 1848 (II & 12 Viet. c. 42), s. 29 ; Summary 
Jurisdiction Act, 1848 (11 & 12 Viet. c. 43), s. 33 ; Summary Jurisdiction 
Act, 1879 (42 43 Viet. o. 49), s. 20 (10) ; Interpretation Act, 1889 (52 6c 53 

Viet. 0 . 63), 6. 13 (13); see also Metropolitan Police Courts Act, 1839 
(2 6c 3 Viet c. 71), s. 14. 

(5) Metropolitan Police Courts Act, 1839 (2 6c 3 Viet. c. 71), and the 
other Acts with which, by ibid,, s. 65, it is directed to be read, i.c., the 
Metropolitan Police Acts, 1829 (10 Geo. 4, o. 44) and 1839 (2 6c 3 Viet 
5. 47). 

(c) Metropolitan Police Courts Act, 1839 (2 6c 3 Viet c. 71), s. 19, 

id) Ibid,, B. 23, 
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but his warrant in respect oi any matter arising within the 
Metropolitan Police District may be served or executed outside it 
by the constable or constables to whom the warrant is directed 
without indorsement (e). He has concui*rent powers with those 
given to other justices in regard to remand and bail in the case o! 
indictable offences (/*). He may award costs on the hearing of 
any charge or complaint (//), and may order amends up to the 
amount of £5 to be made where the prosecutor does not proceed 
further after laying an information, or where, if he does proceed, 
there was no sufficient ground for making the charge (A). Where 
an offender is convicted before him, he has power to mitigate the 
penalty prescribed by statute in such manner as he thinks lit (0, 
but in certain cases the consent of the Inland Revenue Commissioners 
or Commissioners of Customs and Excise is required (k), 

1204 . Where an information has been laid before a metropolitan 
police magistrate by a common informer who is not a party 
aggrieved, under any Act which provides that a fixed part of the 
fine to be imposed shall be paid to the informer, the magistrate 
may iu his discretion reduce the amount to be so paid or withdraw 
it altogether (/). 

1205 . A luetropoliian police miigibtrate before whom information 
is given upon oath that there is reasonable ground for suspecting 
tliat goods which have been unlawfully obtained are concealed in 
any place may grant a warrant for entry to bo made at any time 
of day or night, with the use of force if necessary, to search for the 
goods and to bring before him every person found in the place 
who may be suspected of being privy to the concealment (m). 

If any i)er8on is brought l)eforo a metropolitan police magistrate* 
charged with possessing or convoying in any manner goods which 
may ho reasonably suspected of having been stolon or unlawfully 
obtained, and such person is unable to account satisfactorily for 

(f) Metropolitan Police Courts Act, 1839 (2 &: 3 Viet. c. 71), s. 17. 

if) 36; see Indictable Offences Act, 1848(11 & 12 Viet. c. 42), 8.21. 

(<7) Metropolitan Police Courts Act, 1839 (2 & 3 Viet. c. 71), s. 31. 

(X) ibid,, s. 32. 

(<) Jbid., s. 36 ; comnare Summarv Jurisdiction Act, 1879 (42 Si 43 Viet, 
c. 49), s. 4, under which, however, the mitigation of the amount of a fine 
prescribed by statute is limited to the case of a first offence ; and see 
p. 603, post. Quwre, whether a metropolitan police magistrate would be 
entitled to reduce a fine prescribed by a subsequent Act to be “ not less 
than ** a named sum ; see Osbam v. Wood JBroihers, [1897] 1 Q. B. 107, 
cited p. 603, post 

(k) Metropolitan Police Courts Act, 1839 (2 4c 3 Viet. c. 71), s. 35; 
Finance Act, 1008 (8 Edw, 7, c. 10), a. 4; Excise Transfer Order, 1009, 
1 5th February (Zondon 1909, 16th February, 1212); compare the 

Summary Jurisdiction Act, 1879 (42 St 43 Viet. c. 49), s. 53 ; and see 
the Customs and Inland Be venue Act, 1878 (41 & 42 Viet. o. 15), s. 23. 

(!) MetronoUtan Police Courts Act, 1839 (2 St 3 Viet o. 71), s. 34. If 
such an informer directly or indir^Uy receives money or reward for 
comnounding, delaying, or withdrawing the information, without the 
magistrate*s consent, he is liable to a penalty of £10 (ibid,, a. 33), and if 
he obtains money by a threat of laying an information, or as an induce* 
ment lor lorbeaiing from laying one, be is liable to the same penalty 
(Metronolitaii Police Courts Act, 1840 (BSt4 Vkt c. 84), s. 1) ). 

(to) Metropolitan Po^ Courts Aet» 1839 (2 dp 3 Viet. e. 71)^ s. 35L 
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bis possession of the goods, he is liable to a fine not exceeding £5 
or to iinprisonraent with or without hard labour for any period not Special 
exceeding two months (n). Further, where a person charged with Powers of 
such an offence alleges that he received the goods from some other MeUopoli- 
person, or tliat he was employed by some other person as a carrier, 
agent, or servant, a metro|)olitan police magistrate may cause to 
be brought before him every person through whose hands the goods — * 
passed and may examine such persons imposing ut)on any i)erson 
whom he determines to have had possession of the goods, having 
reasonable cause to believe they were stolen or unlawfully 
obtained, a fine not exceeding £5 or a term of imprisonment not 
exceeding three months with or without hard labour (o). 

1206. A metropolitan police magistrate has power to make an order DeUrery ana 
for the delivery to their owner of goods which have l>oen stolen or 
unlawfully obtained, or which, though lawfully obtained, have l)oeu 
unlawfully deposited, pawned, pledged, sold, or exchanged (p), 

A metropolitan police magistrate may also summon before him 
any person within the limits of the Metropolitan Police District 
upon complaint being made to him by the owner of goods that they 
are l)eing unlawfully detained by such person, and after making 
inquiry into the facts the magistrate may make an order for the 
delivery of the goods to the owner either absolutely or upon terms (g) ; 
but the power is limited to goods of no greater value than £15, and 

(n) Metropolitan Police Courts Act, 1839 (2 & 3 Viet c, 71), s. 24. 

This provision extends, however, only to the pogsassion of goods in transit, 
and not to their possession in a house or shop (Hadley v. Herks (1800), L. 11. 

1 Q. B. 444). 

(o) Metropolitan Police Courts Act, 1839 (2 & 3 Viet. o. 71), s. 26. The 
posscs.^ioii by a carrier, agent, or servant in such a case is to be deemed to 
be the possession of the employer (ibid.). 

ip) Metropolitan Police Courts Act, 1839 (2 & 3 Viet. o. 71), ss. 27, 28. 

Upon complaint being made, the magistral^) may issue a siiiniuons or 
warrant for the apiicarauce before him of the broker or dealer with whom 
the goods were deposited, and the production of the gooils. He may then 
order them to be delivered to the owner either without payment or on 
payment of such sum and at such time as he may determine. Should the 
broker or dealer refuse to deliver up the goods, or dispose of them after 
notice that they were stolen or uniawiully obtained, the irii^tstrale 
may determine the full value of the goods and order him to pay it t.o the 
owner ; but the broker or dealer may, within six months of tlie magis- 
trate’s order, commence an action for the recovery of goods from the person 
to whom they were delivered under the order (ibid., s. 27). Ait order may 
be made for the restitution of goods with or without compensation after 
a summary conviction, or whore the goods are produced without a warrant 
being first issued (ibid., s. 28). As to such dealings with goods cenerally, 
see titles Pawns and Pusdoes ; Sale of Goods ; Trover and Detinue. 

As to the powers of such magistrate in proceedings for recovery of 
deserted premises, see title Landlord and Tenant, vol. XVIII., p. 661, 
note (m). 

iq) Metropolitan Police Courts Act, 1839 (2 & 3 Viet. c. 71), s. 40. The 
expression goods ” will cover anything that,for example, would be included 
in such a phrase as I give and bequeath all my worldly goods ** in a will 
[ R . V. Slade (1888), 21 Q. B. D. 433, per Manistt, J., at p. 436). If the 
person detaining the goods has a lien or right to detain them by way of 
security for the payment of money or the performance of any act by the 
owner, the magistrate may determine the amount of money due and 
order iU payment as part of the teimi, or order the performanoe or tender 

ir.u->xix. U 
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does not extend to muniments, deeds, or papers relating to propertv 
of a greater value than dL*15 (r). 

The powers of a metropolitan police magistrate of making 
orders with respect to property in the possession of the police are 
applicable to the jurisdiction of justices throughout the country (a). 

1207. A metropolitan police magistrate xpay make an order for 
the payment of any sum up to £15, by the present or former occupier 
of any house or lodging within the Metropolitan Police District, 
for wilful and malicious damage done by him to the premises or the 
furniture therein (other than his own), by way of compensation to 
the landlord, or any other party aggrieved, upon complaint being 
made by the aggrieved party within one month of the commission 
of the offence or the termination of the occupation (5). 

1208. In the case of houses or lodgings let by the week or 
month at a rent not exceeding a total of £15 per annum, a metro- 
jKilitun police magistrate may summon a landlord or his broker or 
agent, upon complaint l)eing made by the tenant that his goods 
have betjn subjected to unlawful, irregular, or excessive distress, 
and, if the comi)laint appears to him just, he may make an order 
for the return of the goods if unsold, or, if sold, for the payment to 
the tenant of such balance as he may find to be due after deduc- 
tion of the rent (c). If such order is not complied with the magis- 
trate may enforce payment to the aggrieved party of compensation 
up to the amount of £15 (</). 

1209. A metropolitan police magistrate is empowered to hear dis- 
putes as to wages or money due to labourers employed in or upon the 
river Thames, or the docks, creeks, wharfs, quays, or places atljacent 
thereto, and to make an order for so much wages or money, up to 
£5, tis shall appear to him to be due, besides the reasonable costs of 
the prosecution of the complaint ; but places in the City of London 
are expressly excepted from bis jurisdiction (e). 

1210. A metropolitan police magistrate is also empowered to act 
with an assessor of nautical and pilotage experience in the hearing 
of apimls of pilots from the decision of a pilotage authority for any 
place within the Metropolitan Police District (/),and a metropolitan 
|K)lic6 magistrate is also the authority to determine any difference 
arising under the Telegraph Acts^gf) between the Postmaster-General 
and any person or body of persons having any power, jurisdiction, or 

of the performance of any act due by the owner, or where such act cannot 
he performed, order the tender of amends for iU non-perfonnanoe 
(Metroj^iian Police Courts Act, 1839 (2 & 3 Viot. o. 71), a. 40). 

(a) Police (Property) Act, 1897 (60 61 Viet. c. 30), repealing and 

superseding Metropohtan Poliee Courts Act, 1839 (2 4c 3 vict. e. 71)9 
•s. 29. so ; see p. 606, pofi, and title Poucx. 

[1) Metropolitan Pouoe Courts Act, 1839 (2 6c 3 Vict. e. 71), s. 38. 

(<rj iML, s. 39. 

(d) Ibid. 

(•) Ibid., s. 37. 

(/) Meicliant Shipping Act, 1894 (57 6c 58 Vict. e. 60), s. 610 ; see, gener- 
ally, tiUe SmmMO and Navigation. 

Telegmpli Aet» 1878 (41 6c 42 Vkt. e. 76), as. 4, 6 ; see aiae tlie 
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control over a street or public road, or having power to give or 
withhold consent to the placing of telegraph posts in, under, upon, 
or along a street or public road within the Metropolitan Police 
District (A). 

Sbot. 9. — Special Powen of Stipendiary MagUtratee. 

1211. A 8ti[)endiary magistrate, when sitting at a police court or 
other plfi^ appointed in that behalf, constitutes a court of summary 
jurisdiction and a court of petty sessions, with power to do alone 
any act which in the case of other justices requires the presence of 
more than one justice (i). 

He has the same powers, in regard to places within his district, 
as metropolitan police magistrates have witiiin the Metro][K)litan 
Police District (/i) for the hearing of the appeal of pilots {j} and 
the determination of dififerences under the Telegraph Acts {k). 


Part VII. — Indictable Offences and Offences 
Punishable Summarily. 

Sect. 1. — What are Indictable Offencee. 

1212. All matters which are public offences at common law, and 
all matters which are forbidden by statute, with or witliout a general 
prohibitory clause, but without the provision of a particular remedy 
of another kind, are the proper subjects of indictment (1), 

Where a matter is made punishable by statute and a particular 
remedy is prescribed, then the prescrilxKl remedy must be employed 
to the exclusion of the remedy by indictment, but if in bu(;1i case 
the remedy by indictment already exists, then the prescrilied remedy 
and the remedy by indictment are cumulative and either may be 
employed (w). 

The question whether a matter is one into which magistrates 
should inquire and after irupiiry commit the defendant for trial 


Telegraph Act, 1863 (26 Ac 27 Viet, e, 112); and, generally, tillo 
Tbijggrapus and Telepiionks. 

(A) See p. 548, ante. 

{%) Indictable Offences Act. 1848 (1 1 A& 12 Viet. o. 42), s. 29 ; Summary 
Jurbidiction Act, 1848 (11 Ac 12 Viet. c. 43), s. 33; Summary Jurisdiction 
Aot, 1879 (42 & 43 Viet. c. 49), a. 20 ( 10) ; Interpretation Act, 1 889 (52 A& 53 
Viet. c. 63). s. 13 (13) ; see also Petty Sessions Act, 1849 (12 Ac 13 Viet, 
e. 18), s. 1 ; Stipendiary Magistrates Act, 1858 (21 Ac 22 Viet. o. 73), s. 1. 
(0 Merchant Shipping Act, 1894 (57 U 58 Viet. o. 60), s. 610; see 



p. 578, anU* 

(f) 2 Hawk. P. C., c. 25, s. 4 ; private wrongi, ** except m some way' 
they eoDoem the King,^’ are not indictable (tAioT). , Aa to the effect of a 
general and a particular prohibitory clause, see v. Wriahi{n6B), 1 Burr. 
543, per Lord Mansfield, C.J., at p. 544; see also Utie Csiiunal Law 
AND FEOCedues, YoL IX., pp. 333, 334. 

(m) 2 Hawk. P. e. 25, a. 4; aee B. v. Behimeen (1759), 2 Burr. 
799, per Lord Mansfield, C.J., at p. 803 ; see also B. v* BeyaU (1759), t 
T. 832 ^ and B. y. HaU, [1891j I Q. B. 747* 
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elsewhere if they think fit (n), or whether it is one which it is their 
duty to hear and determine themselves (o), is, primd facie, decided 
by the iwint whether the matter is indictable or not 
There are, however, cross divisions, as in some cases there is 
provision by statute for the summary trial of indictable offences (p) 
and in others for matters, ordinarily the subject of summary jurisdic- 
tion, to be treated as if they were indictable (q). 

Sect. 2. — Indictable Offences Tiiahle Summarily^ 

Sub-Sect. 1 , — Offences hy ChMren, 

1213 . Any indictable offence, other than one of homicide, which 
is committed by a child (r) over the age of seven and under the age 
of fourteen may be tried summarily if the justices before whom the 
child is brought think it expedient, and if the parent or guardian of 
the child, when informed by the justices of his right to have the 
child tried by a jury, does not object to the child being dealt with 
summarily (*). 

The justices may exercise their discretion to try the case 
summarily at any time during the hearing at which the evidence 
satisfies them that it is ex^iedient to do bo(0» but upon doing so 
they must cause tlie charge to be reduced into writing, and must read 
it to the parent or guardian of the child and inquire whether such 
parent or guardian objects to the case being dealt with summarily (?/). 
The parent or guardian, if he resides within a reasonable distance, 
nuiBt attend the court during the whole of the proceedings, unless 
to retjuire his attendance would bo unreasonable (v). 

In the event of his not attending, the justices may, if they think it 
just to do BO, remand the child so as to give the parent or guardian 
0{>|K)rtuniiy to attend, or, if they think it expedient, deal with the 
case summarily (x). 


(n) 8oe p. on, posL 

(o) See p. 589, jpost. 

(p) 8eo the (ext, infra. 

iq) See p. 587, post. 

(r) As to the capacity of ehildron to commit crime, see title Oriminal 
Law ani> Procedure, Vol. IX., p. 239. 

{$) Summary Jurisdiction Act, 1879 (42 & 43 Viet. o. 49), s. 10 (1). If 
it apt>ear8 to the court that any person brought before them ia a child or 
young person, they are to take such evidence as may be forthcoming for 
tliat purpose at the hearing, and are to proceed on the view they take of 
such evtaenoe. Proof sub^uently obtained that the view taken by them 
was wrong does not invalidate any order or judgment made by them 
(Children Aot, 1908 (8 Edw« 7, c. 67), s. 123 (I) ). As to the course to be 
followed in regard to charges against ohlidren ^nerally, see title Infants 
AND CuiLDREN, Vol. XYIL, pp. 178 et $eq. As to Juvenile Courts, see 
iWd.,p. 177. 

(I) Summary Jurisdiction Aot, 1870 (42 8c 43 Viot. o. 49), s. 10 (1); B. 
▼. Uertjardshife Jwttiees^ [1911] 1 K. B. 618: see p. 882, post 

(u) Summary Jimsdietton Act, 1879 (48 43 Viet. o. 49), a. 10 (2). 

(s) Children Act, 1908 (8 £dw« 7, o. 67), a. 98 (1); and see, further, 
title Infants and CHiiJ>itXN, Vol. XYI!., p. 177. Rules may be made 
under the Summary Juiisdiotioa Aet, 1879 (48 6e 43 Viot. o. 49), s. 89, to 
Join a parentis name in a summons addressed to the ohild (Children Aot. 
1906 (8 £dw. 7, e. 67), s, 98 (3) ). 

8pminai:y Jurisdktjoo Apt 1679 (42 U 4? Viet. o. 49)^ e, (3). 
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1214. If the case is dealt with summarily the punishment wliich 
the justices may inflict is to be of the same description as might 
have been inflicted if it had been tried on indictment iy). A child 
may not be sentenced to imprisonment or penal servitude for any 
oflence, or committed to pnson in default of payment of a fine, 
damages, or costs («); but he may be kept in a place of detention 
for any time, not exceeding one month, which the offence committed 
may warrant (6). 

If a fine is imposed the amount must not in any case exceed 
£2(c). If the child is a male, and the justices think it ex|)edient, 
they may, in addition to or instead of any other punishment, adjudge 
him to be whipped with not more than six strokes of a birch rod by 
a constable (d). The whipping must take place in the presence of 
an inspector or officer of police of higher rank than constable, and 
also in the presence, if he desire it, of the parent or guardian of the 
child (e). The number of strokes and the instrument used must be 
specified, and the child may not be wdiipped more than once for the 
same offence (/). 

The justices may also send the child to a reformatory or industrial 
school Ov), or place the child by their order under the supervision of 
a probation officer (/z). 

Si7Ii«Seot. 2. — Offences by Young Persons. 

1215. In the case of young persons, t.c., [lersons between the ages 
of fourteen and sixteen (i), indictable offences other than homicide 
may be dealt with summarily if this course seems expedient to the 
justices, and if the youn^ person charged with the offence, when 
informed by the court of his right to be tried by a jury, consents to be 
dealt with summarily (/c). The justices may exercise their discretion 
at any time during the hearing of the case at which they become 
satisfied by the evidence that it is expedient to deal with the case 
summarily (/) ; but they are to have regard to the character and 

(y) Summary Jurisdiction Act, 1870 (42 6c 43 Viet. c. 40), s. 10 (1). 

(0) Children Act, 1008 (8 Edw. 7. c. 67), s. 102 (1). 

(6) Ibid.t 8. 106. As to tlio meaning of the term ** place of deten- 
tion,*’ see titles Criminal Law and Procedurk, VoI. IX., p. 422, 
note (d); Infants and Cuildren, VoI. XVII., p. 177 ; Prisons. 

{e) Summary Jurisdiction Act, 1870 (42 6& 43 Viet. c. 40), s. 10 (1) (c). 

id) Ibid., B. 10 (1) (d). 

(e) Ibid. 

if) Whipping Act, 1862 (25 & 26 Viet. c. 18), ss. 1, 2; and siie title 
Criminal Law and Procedure, VoI. IX., p. 423. 

ig) Summary Jurisdiction Act, 1870 (42 & 43 Viet. c. 40), s. 10 (4) ; see 
Children Act, 1008 (8 Edw. 7, c. 67), ss. 67 — 83, and, generally, titles 
Criminal Law and Procedure, Vol. IX., p. 421 ; Education, VoJ. XIL, 
pp. 71, 72. 

(A) Children Act, 1008 (8 Edw. 7, c. 67),8. 60; see Probation of Offenders 
Act, 1907 (7 Edw. 7, c. 17), espeoiaily ibid., s. 3 (2); and title Criminal 
Law and Procedure, Vol. IX., p. 421. 

(f) Children Act. 1908 (8 Edw. 7, c. 67). s. 131. As to the course to be' 
followed in regard to eharxeB against young persona generally, see title 
l»rAKT8 AND CHILDREN, Vol. XVII., pp. 176, 177. 

(A) Summary JurisdictioD Act, 1870 (42 Sc 43 Vict. e. 49), s. 11 (l)i 
Summary Jurisdiction Act, 1899 (62 Sc 63 Vict. c. 22), a. 2. 

(1) Summary Jurisdiction Act, 1879 (42Sc4Z Vict. c. 49), s. 11 (2) ; Y, 
U€rifwd$kin Jusiie^s, [19UJ 1 K. P. 612 ; see p. 682, 
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antecedents of the person charged, the nature of the oiffence, and 
all the circumstances of the case (m)> must cause the c^rge 

to be reduced into writing and read to the young person before 
inquiring whether he consents to being dealt with summarily (n). 

1216. The justices may, if they find the young person guilty of the 
offence with which he is charged, inflict upon him a fine not exceeding 
£10 (o), or commit him to a place of detention for a period not 
exceeding one month (p); but they may not sentence him to 
imprisonment nor commit him to prison, unless they certify that 
he is of BO unruly or depraved a character that he cannot or is 
not fit to be sent to a place of detention (q). The justices may, if 
they think fit, send him to a reformatory or industrial school (r), or 
commit him to the care of a relation or other person selected by 
them (a), or by their order place him under the supervision of a 
probation oflicer (//). 


OpHon of 
i«ciiseLl. 


DiHcrotion 

to 

proctitlure. 

Fttiiishinoiit. 


SuB-Sscrr. 3 . — Offences by AdulU* 

1217. In the case of adults, t.r., persons over the age of sixteen (c), 
certain indictable offences may be dealt with summarily if the 
course seems expedient to the justices, and if the person charged with 
the offence, when informed by them of his right to be tried by 
a jury, consents to be dealt with summarily (d). 

The justices may exercise their discretion in the same manner and 
with the same conditions as in the case of young persons, at 
any time until the case has been adjudicated upon (c). If they 
find the person guilty of the offence with which he is charged 
they may sentence him to imprisonment with or without har»i 
lalK)ur for a term not exceeding three months, or to the payment of 


(m) Summary Jurisdiction Act, 1870 (42 & 43 Viet. o. 40), b. 11 (1). 

(h) Ibul., B. 11 (2). 

(o) IbuL, B. 11 (1). 

ip) C'hildren Act, 1008 (8 Edw. 7, c. 07), 8. 106 ; see title Criminal Law 
AND PllOOKDDKE, Vol. IX., p. 422. 

(q) Cliikii'cii Act, 1008 (8 Edw. 7, o. 07), s. 102 (3). If they do senteiioe 
him to imprisonment with such a certiheate the term may be for any 
period not exceeding three months, with or without hard labour (Summary 
Jurisdiction Act, 1870 (42 & 43 Viet. c. 40), 8. 11 (1)). 

(r) Children Act, 1008 (8 Edw. 7, c. 07), bs. 57 — 83; see, generally, 
titles Criminal Law and Prockduius, Vol. IX., p. 421 ; Education, 
Vol. XU„pp. 71,72. 

(rt) Children Act, 1008 (8 Edw. 7, c. 07), 8. 00. 

(5) Ibid, ; see the Probation of Offenders Act, 1007 (7 Edw. 7, c. 17), 
esjiecially ibid,, b. 3 (2). 

(c) SummarjT Jurisdiction Act, 1879 (42 dc 43 Viot. o. 49), s. 49. The 
justioes are entitled to take evidence at the hearing as to the age of a person 
who might be under the age of sixteen, and if upon the evidence the person 
appeaxm to them to be over the age of aixteen, he is deprived of the wneOt 
01 the provisions of the Children Aet in favour of young persons (Children 
Act, 1908 (8 Edw. 7, o. 67), s. 123 (1) ). 

id) Summary Jurisdiotion Act, 1879 (43 dc 43 Viet. e. 49), a. 12. 

( 0 ) See p 581, aele. This is so even where the defendant haa eon* 
aented to the caae being dealt with summarily and evidenee has been given 
by him on that understanding without reoeiving theeautioii (aee title 
CRtMiNAi. Law and PBOCMDUits, Vol. IX., p. 316) required hy the 
Indiotable OffencMM Act, 1848 (U d& 12 Viet. o. 42Li. l8(Jt v. 
,/esticeeamU I X. B. 6l2h 
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ft fine not exceeding £20 {/). A person who is found guilty by the 
justices after consenting to be dealt with summarily has no right of 
appeal to quarter sessions 0;)* 

1218. The right to deal summarily with offences against 
property is limited to cases where the pro|)erty concerned, in tlie 
opinion of the justices before whom the charge is brought, does not 
exceed £2 (h). 

The offences which may be summarily dealt with are : — 

(1) Simple larceny (i). 

(2) Offences declared by any Act for the time being in force to 
be punishable as simple larceiiy (k), 

(3) Larceny from or stealing from the person (1). 

(4) Larceny as a clerk or servant (m). 

(5) Aiding, al}etting, consulting, or procuring the commission o! 
any of the above offences (n). 

(6) Attempting to commit any of the above offences (o). 

(7) Embezzlement by a clerk or serv'ant (j>). 

(8) deceiving stolen goods (q). 

(9) Obtaining or attempting to obtain by any false pretence from 
any j^erson any chattejl, money, or valuable security with intent to 
defraud (r). 

(10) The offence of unlawftilly and maliciously sotting iire to any 
part of any wood, coppice, or plantation of trees, or to any hoatll, 
gorse, furze, or fern («). 

(11) Offences within the scope of the Inebriates Act, 1898 (f), 


(/) Summary Jurisdiction Act, 1870 (42 & 43 Viet. c. 49), s. 12. 

(^) Ji. V. London Justivest Ex paHe Lambert, [1802J 1 Q. Ji, 064 ; Ji. V. 
Dickimon, Ex parte J)avU, [1910] 1 K. H. 409. 

{h) See the Summary Jurisdiction Act, 1879 (42 A 43 Viet. o. 49), 
Sched. I., col. 2 ; Summary Jurisdiction Act, 1899 (02 A 03 Viet. c. 22), 
Schedule ; and as to such offences generally, see title Cuiminal Law ani> 
Procedure, Vol. IX.. pp. 027 et eeq. 

(i) Summary Jurisdiction Act, 1876 (42 & 43 Viet. c. 49), Bched. I., 
eol. 2. 

{k) Ibid. 

{1) Ibid, 

(m) Ibid, 

(n) Ibid, 

(o) Ibid, In this case the limitation in regard to the value of the pro* 
perty is omitted. 

ip) Summary Jurisdiction Act, 1879 (42 & 43 Viet. c. 40), Sehed. L, 
col. 2. As to embezzlement, see title Criminal Law aki> Pkoceuure, 
Vol. IX., pp, 650 et eeq, 

(q) Summary Jurisdiction Act, 1879(42 & 43 Viet. c. 49). This includeM 
the commission of any of the offences relating to property speciOed in the 
Larceny Act, 1861 (24 & 25 Viet. c. 96), ss. 91, 95 ; see tiae Criminal Law 
AK i> Procedure, Vol. IX., pp. 676 et eeq, 

(r) Summary Jurisdiction Act, 1899 (62 Sc 63 Viet. e. 22), Schedule; 
Larceny Act, 1861 (24 Sc 25 Viet. c. 96), s. 88 ; see title Crimikal Law 
AMD Procedure, VoL IX., pp. 690 et eeq, 

(») Snmmary Jurisdiction Act, 1899 (62 Sc 63 Viet. e. 22), Schedule. 
The offence is created by the Malicious Damage Act» 1861 (24 Sc 25 Viet, 
e. 97), s. 16 . 

it) Inebriatee Act, 1898 (61 St 62 Viet. e. 60), e. 2. The offences to 
whkdi tl^ {Movision relates are set out in ibid,, Sched. L 
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committed by a habitual drunkard (u), who has been summarily 
convict^ of any such offence at least three times in the preceding 
twelve months (r). 

(12) Committing an indecent assault upon a person, whether male 
or female, who in the opinion of the justices is under the age of 
sixteen years (a). 

1219. Adult persons who plead guilty to any of the above 
offences, with the exception of the last two, may be dealt with 
summarily by the justices before whom they are brought with- 
out any limitation, in the case of offences connected with property, 
of the value of the property concerned (i#). The justices may at 
any time during the hearing of the case ask the person charged 
with any such offence whether he pleads guilty, but before doing 
so they must have become satisfied that the evidence is sufiicient 
to put him upon trial for the offence with which he is charged and 
that the case is one which may properly be dealt with summarily 
having regard to his character and antecedents, the nature of 
the o^nce, and the circumstances generally (c). 

They must also have caused the charge to be reduced to writing 
and read to the person charged, and must explain to him that he is 
not obliged to plead or to answer, hut that if he pleads guilty he 
will he dealt with summarily, and if he does not plead or pleads not 
guilty he will be dealt with in tbe usual course by being committed 
for trial (d). 

They must also warn the person charged that he is not obliged 
to say anything, hut that whatever he says will he taken down in 
writing and may he given in evidence against him upon his trial, 
and they are to give him clearly to understand that he has nothing 
to hope from any promise of fiavour, and nothing to fear from any 
throat, which may have been held out to him to induce him to make 
any admisKion or confession of his guilt, hut that whatever he then 
says is liable to he used in evidence against him on his trial 
notwithstanding any such promise or threat (e). 

1220. If the person ebarged in reply to the justices* question 
pleiads guilty, the justices must thereupon cause the plea of guilty 
to he entered and sentence him to be imprisoned with or without 


(a) For deilnitioii, see title Criminal Law and Procedubr, VoI. IX., 

£ , 417, note ipY , and, generally, see i6td., pp. 417, 418 ; title Intoxicating 
IQUORS, Vol. XVm., pp. 169 e( $ w , 

(v) Inebriates Act, 1898 (61 & 62 vict o. 60), a. 2. The offeneea to which 
this provision relates are set out in Hrid., Sched. 1. 

(a) Children Act, 1908 (8 £dw. 7, o. 67), Sehod. II. For this offence 
the term of imprisonment which may be awarded by the oourt is extended 
to months (tbtd., s. 128). 

(4) Summary Juria^ction Act, 1879 (42 4e 43 Viot, c. 49), s. 13 (1). 
The offences are to be found set out in i4«d.,Sehed. I.,ool. 1 ; seep. 683, mils, 
(e) Snmmaiy Jurisdiction Aet, 1879 (42 4 e 43 Viot. o. 49), s. 13 (I). 

(d) Ibid., s. IS (2). If they tdtink it dedurable they are to explain the 
meaning of being dealt with aummarily ** or **in tbe usual course,** 
and to state the assizes or sessions, as the ease may be^ at which the case 
will be tried, if tried by a jury (ibid.), 

(s) Ibid. 
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hard labour for any tera not exc^ding six months (/). If he 
does not plead guilty, his answer, if any, is to be taken down in 
writing, read over to him, and signed by one of tlie justices 
constituting the court (^). It is then to be kept with the deposit 
tions of the witnesses and transmitted with them to the proper 
officer of the court by whom the case is to be tried (/i). At the 
trial it may, if necessary, be given in evidence against him without 
further proof, unless it is shown that the justice purporting to have 
signed it did not in fact do 8o(i). 

1221. The justice, before whom any person charged with an 
indictable offence that may be dealt with summarily is brought may 
adjourn the case and remand him from time to time either before 
or during the hearing of the case for the purpose of ascertaining 
whether it is expedient to deal with the case summarily (k), or if, at 
the time of the charge, the justices before whom the prisoner 
charged is brought do not constitute a petty sessional court, they 
may adjourn the case and remand him until the next practicable 
sitting of a petty sessional court (1). 

1222. The rule with regard to procedure in indictable cases that 
may be dealt with summarily is that the procedure in indictable 
cases is to be followed until the justices have assumed the power to 
deal summarily with the matter, and after that the procedure in 
summary jurisdiction (m). The evidence of witnesses taken before 
the justices assumed such power need not be taken again, but 
any witness may at the defendant's request be recalled for cross- 
examination (}i). 

If the defendant is convicted, the effect of the conviction is 
the same as if it had taken place on indictment (n), and the 
petty sessional court have the same power to make an order for the 
restitution of property that any court would have had if the case had 


(/) Summary Jurisdiction Act, 1879 (42 A 43 Viet. c. 49), s. 13(1). 

(и) Ibid,, B, 13 (3). 

(h) Ibid. ; Indictable Offences Act, 1848 (11 12 Viet. c. 42), s. 20; 

tee title Criminal Law and Procedure, Vol, IX., p. 321. 

(t) Summary Jurisdiction Act, 1879 (42 & 43 Viet. c. 49), s. 13 (3). 

(к) Ibid., 8. 24(1) (a). The mode of exercising the power of remand 
is the same as that exercised by justices in the hearing of inquiries into 
indictable offences (tbtd., s. 24 (2); Indictable Offences Act, 1848 (11 & 
12 Viet. o. 42), s. 21) ; see title Criminal Law and Procedure, Vol. IX., 
p. 319. 

(/) Summary Jurisdiction Act, 1879 (42 A 43 Viet. c. 49), s. 24 (1) (b). 
Such cases cannot be dealt with summarily except by a }>etty session al 
court (Und., s. 20 (8)) ; see p. 565, ante. In this case the time during 
which the person charged may be remanded is not limited to eight days 
(Summary Jurisdiction Act, 1879 (42 A& 43 Viet. o. 49), s. 24 (2) ), but' 
advantage cannot be taken of this provision, in cases where the consent 
of the person charged, or his parent or guardian, is reqmn^, until such 
consent is given ; see ibid., s. 27 (1): as to procedure in indictable casos^ 
see title Criminal Law and Pbocsduiub, Vol. IX., pp. 311 et $eq. 

(m) Sommary Jurisdiction Act, 1879 (42 6c 43 Viet. o. 49), s. 27 (I). 

(a) lUd., B. 27 (2). 

(o) ibid., a. 27 (3). Bat justices may not give the option of a fine to 
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gone for trial (p). The conviction must contain a statement of the 
plea of guilty or of the consent of the defendant (or his parent or 
guardian) to the case being dealt with summarily (^). 

If the information on which the defendant is charged is dismissed, 
the dismissal is of the same effect as the acquittal would have been 
had the case been tried upon indictment (r). The defendant is 
entitled to demand a copy of the order of dismissal, certified by the 
court or two of the justices constituting it(«). 

The conviction or order of dismissal, together with the depositions 
of witnesses and the statement, if any, made by the defendant, are 
to bo transmitted to the clerk of the peace and filed by him (f). 

1223 . The justices may by order direct payment out of the county 
or borough fund of the costs of the prosecution or defence, or both, in 
accordance with the scale approved by the Secretary of State (a). 

1224 . By statute certain special offences are made triable sum- 
marily or upon indictment at the option of the prosecution. 

Such are the making of a false claim to j)ay or pension by a sea- 
man in the royal navy, or the personation of a seaman for the 
purpose of making such claim (h) ; the like offences in the case of 
persons serving in tho army (c) or other defensive forces of the 
Crown (d), or in the case of a member of a police force (e); mis- 
appropriation of the funds of a trade union (/) or industrial or provi- 
dent society (f/); putting injurious matter into post boxes or sending 


ail ofToudor : and it is doubtful whether tho Probation of Offenders Act, 
lb<i7 t? Kdw. 7, c. 17), applies to these cases. 

(р) Summary Jurisdiction Act. 1879 (42 & 43 Viet. c. 49), a. 27 (3); 
see p. 609, pout , and title Criminal Law and Procedure, Vol. IX., 
pp, 449, 684, 685, 702, 

( if ) Summary Jurisdiction Act, 1879 (42 &. 43 Viet. c. 40), s. 27 (5). 

(r) /5id., 8. 27 (4); and see title Criminal Law and Procedure, 
Vol. IX„ p. 374. 

(«) Summary Jurisdiction Act, 1879 (42 & 43 Viet. c. 49), s. 27 (4); see 
Suintuary Jurisdiction Act, 1848 (11 & 13 Viet. c. 43). s. 14, and p. 601, 
post . 

(() Suminarv Jurisdiction Act, 1879 (42 A: 43 Viet. c. 43), s. 27 (6) ; 
•ec Summary JurisdnUion Act, 1848 (11 & 12 Viet. e. 43), s. 14. 

(ft) Costs m Criminal Cases Act, 1908 (8 Edw. 7, c. 15), s. 1 ; see, generally, 
title Criminal Law and Procedure, Vol. IX., pp. 445 el This 
provision i-eplaces tho SiimmaTy Jurisdiction Act, 1879 (42 & 43 Viet, 
e. 49), s. 28, exc<^pt in so far as the latter has been applied by other Acts, 
the Inebriates Act, 1890 (62 & 63 Viet. c. 35), s. 1 (Costs in Criminal 
t'uM's Act, 1908 (8 Kdw, 7, c, 15), Schedule). As to the county and 
borough funds, see title Local Government, pp, 319, 358, a«te. 

(b) Admiralty Powers, etc. Act, 1865 (28 & 29 Viet. c. 124), ss. 0, 8, 
The summary jurisdiction may be exercised by a single justice (ibid.); 
sc<\ generally, title Rotal Forces. 

(с) Army Act, 1881 (44 6c 45 Viet, c. 58). s. 142 ; see title Rotal Forces. 

(c2) Pensions and Yeomanry Pay Act, 1884 (47 6c 48 Viet, c. 55), s. 3 ; 

see title Rotal Forces. 

(a) Police Act, 1890 (53 6c 54 Viet, c, 45), s. 9 ; see title Police. 

if) Trade Union Act, 1871 (34 6c 35 Viet. c. 31), s. 12 ; see title Trade 
AND Trade Unions. 

(g) Industrial and PronCent Societies Act, 1893 (56 6c 57 Viot. c. 39), 
s. 64 ; see title Ii{du8XR1al,Proyu>£NT, and Suiilar Socuexies, YoL 
p. 32, 
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or attempting to send such matter bj post (/t) ; and offences under 
the Merchant Sliipping Act, 1894, declared by that Act to be 
misdemeanours (<). 

Sbct. d.~Summary Offencet Triahle upon Indictmfnt. 

Sub-Sbot. 1. — A/ter a Previoui Conviction, 

1225. Certain offences which are ordinarily dealt with summarily 
are, in the case of a second or third offence, made punishable on 
indictment. 

An alleged offender, who lias been once previously convicted of 
any of the following offences, is to be tried upon iiidictinent the 
stealing of deer in an uninclosed part of a forest (A:) ; the stealing of 
dogs (/) ; the possession of stolen dogs (m) ; the stealing of fruit or 
vegetables from a garden (ii ) ; malicious damage to fruit or vegetables 
in a garden (o) ; offences against the Acts relating to the manufacture 
of hats (p). 

An alleged offender, who has lieen twice previously convicted of 
any of the following offences, is to be tried upon indictment : —the 
stealing of or malicious damage to growing trees {q) ; night poach- 
ing (a); disobedience by overseers to the rules made by the Local 
(Government Board {h)\ offences by masters under the Truck 
Acts (r). 
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(/^) Poet Office Act, 1008 (8 Edw. 7, o. 48), es. 61 — 63 ; eee title Post 
O mcB 

(i) Merchant Shipping Act, 1894 (57 & 58 Viet. c. 60), e. 680 (1) ; eee 
title Shipping and Navigation. 

{k) Larceny Act, 1861 (24 & 26 Viet. c. 96), e. 12. Such a eocond offence 
ie felony; eee title Animals, Vol. I., p. 371. 

(l) Larceny Act, 1861 (24 & 25 Viet. c. 96), e. ]8: see title Animatji, 
Vol. I., p. 405. 

(m) Larceny Act, 1861 (24 &25 Viet. c. 96), e. 19; eee title Animals, 
Vol. I. p, 406. 

(n) Larceny Act, 1861 (24 & 25 Viet. c. 96), e. 36. Such a eocond offence 
ie a felony (eee title Criminal Law and Procedure, Vol. IX., p. 638), 
and ie punishable ae in the caee of eimple larceny (eee ibid., p. 627), and, 
therefore, if the alleged offender ie an adult and pleade guilty, or, if the 
property ie of value not exceeding £2, and being an adult, negivoe hie con* 
eent, he may be dealt with euinmarily (Summary Juriediction Act, 1879 (42 
St 43 Viet. o. 49), Sched. 1.) ; eee pp. 583, 584, ante. 

(o) Malicioue Damage Act, 1861 (24 St 26 Viet. c. 97), «. 23. Such a 
second offence is a felony; see, generally, title Criminal Law and Pro- 
cedure, Vol. IX., p. 783. 

ip) Frauds by Workmen Act, 1748 (22 Geo. 2, o. 27), e. 2 ; Frauds by 
Workmen Act, 1777 (17 Geo. 3, o. 66), es. 5. 6, 9 ; eee title Trade and 
Trade Dnions 

(q) Larceny Act, 1861 (24 St 25 Viet. c. 96), s. 33 ; Malicioue Damage 
Act, 1861 (24 St 25 Viet. o. 97), e. 22. The former offence ie a felony, the 
latter a misdemeanour ; see title Criminal Law and Procedure, Vol. IX., 
pp. 638, 782. 

(а) Night Poaching Act. 1828 (9 Geo. 4, c. 69). s. 1 ; see title Game, 

VoL XV., pp. 233 et eeq. , 

(б) Poor Law Amendment Act, 1834 (4 & 5 Will. 4, c. 76), s. 98 ; see 

title Poor Law. _ 

(«) Truck Act, 1831 (1 2 Will. 4, c. 37), ss. 1 — 3. 9 ; Truck Amendmeiit 

Act, 1887 (60 St 51 Viet. o. 46), ss. 3, 6-— 9, II ; Truck Act, 1896 (59 Ss 60 
Viet e. 44), s. 4 ; eee titie Factoeies and Shops, VoL XIV., p. 618. 
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me. tn some cases (d), where an offence is stated to be a tnis* 
demeanour, the right to try the case upon indictment is expressly 
saved by statute ; but the saving would appear to be superfluous, as 
the right to try an offence upon indictment, if ever established, is 
not lost by the provision of a summary remedy which is not 
expressly stated to be in substitution for it (e). 

In the case of offences by railway servants against the Rail- 
way Regulation Acta (/), the justice before whom the alleged offender 
is brought may either deal with him summarily or commit him 
for trial at quarter sessions (/). A justice may also commit any 
person, convicted before him as an incorrigible rogue, to quarter 
sessions, when the justices in sessions may further imprison 
him {c/). 

Sect. 4. — Right of Accused to Trial hy Jury. 

1227. In the case of every offence, other than assault, the accused 
is entitled to claim to be tried by a jury, if the punishment to which 
he would l>e liable on conviction is a term of imprisonment exceed- 
ing three months in duration (/i). The claim must, however, bo 
made by the accused on bis appearing before the justice, and before 
the charge is gone into (t). 

It is the duty of the justices constituting the court in the case of 
every offence to which the provision applies to inform (k) the accused 


(<l) See, for example, the Tramways Act, 1870 (33 & 34 Viet. c. 78), s. 50 ; 
title Tiiamways and Light Railways ; and the Sale of Food and Dru^js 
Act, 1875 (38 6c 39 Viet. c. 63), ss. 3, 4; title Food and Dbugs, Vol. XV^, 
p. 33. 

(e) See p. 679, ante. The mere classification of an offence as a mis- 
demeanour in the statute creating the offence is sufficient to establish the 
right to try it upon indictment, even though a summary remedy is provided. 
Thus, under the Deulists Act, 1878 (41 & 42 \Tct. o. 33), and the Veterinary 
Surgeons Act, 1881 (44 & 45 Viet. c. 62), false representation that a 
person is duly qualifled and falsifioation of the register are offences that 
are triable summarily under the Act or upon indictment ; see title 
Medicine and Pharmacy. 

(/) Railway Regulation Acts, 1840 (3 & 4 Viet. c. 97), and 1842 (5 dt 6 
Viet. 0.66). 

ig) Vagrancy Act, 1824 (6 Geo. 4, c. 83), s. 6, Idle and disorderly 
persons who have been twice previously convicted as such may be kept in 
prison until quarter sessions and further imprisoned by the justices in 
sessions (ibid,, ss. 6, 10). This provision is not applicable to women (ibid,, 
s. 10). As to vagrancy, see, further, titles Cbiminal Law and Procedure, 
Vol, IX., pp. 508, 637, 692 ; Poor Law. 

(A) Summary Jurisdiction Act, 1870 (42 Sc 43 Viet. c. 49), s. 17 (1); 
Vagrancy Act, 1824 (6 Geo. 4, o. 83). The provision is limited to cases 
where the actual sentence is for a term of imprisonment exceeding three 
months, and does not apply to cases where such a term could be given 
In default of payment of a fine (CarU v. ElkingUm (1802), 67 L. T. 
374), nor to eases where at the expiration of the original sentence the 
accuimd would be liable to further Imprisonment in ntdault of finding 
eecmitiea for bis not so offending again (IfilitaiNs ▼. ffyaiis (1886), 57 
L. J. (M. c.) 30). 

(i) Summary Jurisdiction Ai^ 1870 (42 43 Vkt. o. dO), a. 17 (IL 

(A) ibid,, a. 17 (2). 
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of this right, and to inquire whether he desires to claim it before the 
charge is gone into (/). 

1228. If the accused is a child, the justices must ascertain whether 
his parent or guardian is present, and if so whether he desires to 
claim the right on behalf of the accused (m). The attendance of the 
parent or guardian may be required for this purjwse («), but if he 
does not attend the justices are entitled to deal with the case 
summarily (o). 

1229. After the accused has claimed hjp right to be tried by a 
jury the proceedings before the justices are in all respects the same 
as if the accused were charged with an indictable offence (/>), and 
this applies to the provision of the costs of the proceedings (q). 


Part VIII. — Procedure under Summary 
Jurisdiction. 

Sect. 1. — In General, 

1230. The judicial powers of justices sitting in petty sessions or 
as a court of summary jurisdiction are the creation of statute (r). 
The Acts of Parliament which confer the powers are very numerous 
and deal with a great variety of subjects, with the result that there 
are peculiarities of procedure incidental to some of them, but 
the inode in which the powers conferred by them are exercised, 
and the procedure generally governing their exercise, are prescribed 
by the Summary J urisdiction Acts (a). 

Sect. 2. — Information and Complaint. 

1231. Proceedings before justices sitting in petty sessions or as a 
court of summary jurisdiction are begun by an information or 
complaint (b). The distinction in summary jurisdiction procedure 

(/) Summary Jurisdiction Act. 1879 (42 & 43 Viet. c. 49). s. 17 (2). If, 
however, the fact of a previous conviction, which would render the defen* 
dant liable to more than three mouths' imprisonment for the offence charged, 
is made known to the justices at any time before sentence, they may not 
deal with the matter as a first offence, but must give him the option of 
trial by jury (U. v. Bee$by^ ( 1909] 1 K. B. 849) ; but see R. v. Fowler ( 1895), 
04 L. J. (ic. c.) 9 ; and compare Barker v. Arnold, [1911] 2 K. B. 120. 

(m) Ibid., a. 17 (3). 

(n) Children Act, 1908 (8 Edw. 7, c. 67), a 98; and see title Infants 
AND Childben. Vol. XVII., pp, 166, 167. 

(o) Summary Jurisdiction Act, 1879 (42 43 Viet. c. 49), s. 17 (3). 

(p) Ibid., s. 17 (1). 

(q) Costs in Criminal Cases Act, 1908 (8 Edw. 7, o. 15), s. 9 (1); sea 
title CnnciHAL Law and Procsdube, Vol. IX., pp. 445 et $eq. 

(r) KiUshm v. 8ham (1837). 6 Ad. & EL 729 ; compare CuUen v. Trimbh 
(1872), L. B. 7 Q. B. 416 ; Johnson v. Colman (1875), L. R. 10 Q. B. 544. 
Aa to the distinction between petty eessions and courts of summary 
juri^ction, see p. 665, ante. 

(a) These Acts are defined as meaning the Summary Jurisdiction Act, 
1848 (11 4c 12 Viet. c. 43), and the Summary Jurisdiction Act, 1879 (42 4c 43 
Viet. o. 49), and any Act past or future amending those Acts or either of 
them (Intwpiwtation Aet, 1889 (52 4c 53 Viot. o. 6$), a 13 (7), (10) ). 

(5) Sumi^ Jurisdiotioii Act, 1848 (11 4c 12 Viet. o. 43), a L That; 
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loettyeen an information and a complaint is that an information is laid 
•where the person charged has committed, or is alleged to have com- 
mitted, an offence for which he is liable bj laiv, upon a aummary 
conviction, to be imprisoned, or fined or otherwise punished ; while a 
complaint is made where the person in regard to whom it is made is 
liable, or alleged to be liable, to have an order made upon him either 
to pay money or to do an act which he has refused or neglected to 
do contrary to law (<•). 

1232. An information need not be laid upon oath (ti), nor even in 
writing, unless the statute under which it is laid so requires (e). 
It is, however, customary and advisable for an infonnation to be in 
writing (/), and where it is desired that the justices should issue a 
warrant the information must he laid upon oath or aihrmation (f/). 

A complaint need not he uiade on oath (/i) nor in writing (i), but 
if the suimnons is^^ued by the justices uj)on it is disobeyed the 
mailer of complaint must l>6 substantiated upon oath before a 
warrant will he issued (j). 

1233. In the great majority of cases any person (A), whether inter- 
este<l or not, may act as informant or complainant, hut the right to do 
HO is reserved in some instances by statute to an aggrieved person (/), 

winch marks the beginning or “ institution of proceedings is not the 
issue of a summons or warrant, but the laying or making of an informa- 
tion or complaint (Brooks v. Bagshaw, [1904] 2 K. B. 798). 

(c) Summary Jurisdiction Act, 1848 (11 & 12) Viet. c. 43)» 8. 1; 
comparo Be JHUon (1859), 111. 0. L. H. 232, per Hates, J., at p. 238. 
The det«rnnnatiou of an infonnation involves the conviction or acquittal 
of the j)erson charged. The determination of a complaint involves an 
order of the justices upon the defendant or an order dismissing the coiu- 

S laint; compare the forms mven in the schedule to the Summary 
urisdiction liules, 1880 (Slat. K. 0. Rev., Vol. XI., Summary Proceed- 
ings, England, pp. 1 et seg,). 

(d) Summary Jurisdiction Act, 1848 (11 & 12 Viet. c. 43), 8. 10. 

(e) B, V. Millard (1803), 22 L. J. (M. c.) 108, C. C. R. ; see Baeten t. 
Carew (1826), 3 B. 6^ C. 049. 

(J) Although the Summary Jurisdiction Acts do not e-pressly require 
writing, the provisions with regard to variance (see p. 592, post) appear to 
contemplate it, and justices not uncommonly require it. In the case of a 
summons (see p. 593, post) applied ior by the ponce, justices often require 
an information in writing, unless it is laid by the constable who applies 
lor the summons, 

(a) Summary Jurisdiction Act, 1848 (11 6c 12 Viet. o. 43), s. 10. 

(h) Ikid., a. 10. 

<t) llnd„ s. 8. 

(j) Ibid,, s. 2. 

(k) The information should, as a rule, be laid by the party applying 
hr the summons ; as to the summons, see p. 693, post. 

(f) Thus, informations chai^^g common assault must be laid by or on 
behalf of the party aggrieved Offences against the Person Act, 1861 
(24 6t 25 Viet, c, 100), s. 42). Proceedings for the recovery of pensJties 
under the Pobllo HealUi Act, 1876 (38 6l 39 Viet. e. 55), can only he begun 
by a party ag^eved or the local authority concerned, unless the consent 
in writing of tne Attomey-f^^aeral Is first obtained ; see Dodd v. Foanon^ 
(1911] 2 jKI. B. 383. Pit^eedings against the owner or agent of a mine 
can only be begun by an inspector of mines eze^ with the consent of a 
Secretary of State ; and see B, t. Botos, [1911] 1 K. B. 964. Proceedings 
under the Dangerons Performances Acts, 1879 and 1897 (42 6c 43 Viet. e. 34 ; 
60 Ik 61 Vki. 0 . 52), and the Sun^y Obsmanee Act, 1677 (29 Car. 2, e. 7); 
Sunday Obisnrsaee Pmeeulion Aet» 1871 (34 35 Vkt. «. 87h regairs 
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and a corporation cannot, unless authorised by the terms of the 
statute, act as a common informer (m). 

The information or complaint may be laid or made by the 
informant or complainant in person, or by his counsel or solicitor 
or other person authorised in that behalf (n). 

1234. Except in those instances in which a special limit of time is 
prescribed by the statute under which the proceedings are taken, the 
time within which an information must be laid or a complaint made 
is six months from the time when the subject-matter of the 
proceedings arose (o). 

the consent of the chief of police or in the latter case that of two justices. 

(m) 8t Leonard's, Shoreditch, Guardians v. Franklin (1878), 3 0. P. D, 
377 ; see title Corporations, VoL VIII., p. 367. 

(n) Summary Jurisdiction Act, 1848 (II & 12 Viet. c. 43), s. 10. 

(o) Ibid., s. 11. The limitation does not, however, apply to continuing 

ofFenoes: Higgins v. Northwich Union Guardians (1870), 22 L. T. 752 
(smoke nuisance) ; Ulversione Union Guardians v. Park (1880), 5.3 J. P. 620 
(liability for maintenance of bastard children); E. v. Cniholic Life and Fire 
Assurance and Annuity Institution 48 L. T. 675 (failure on part of a 

company to make statutory returns) ; Chepstow Electric Light and Power Co. 
V. Chepstow Gas and Coke Consumers' Oo.,[1906] 1 K. B. 108 (compensation 
under private Act). The limitation does, however, apply in such ciines 
as the followitm : — JR. v. Portsmouth Justices, [1802] 1 Q. B. 491 (vaccina- 
tion order); laorant v. Toiler (1876), I Ex. D. 188 (order for demolition 
of a building under a pnvate Act) ; Hull v. London County Council, 
[1901] 1 K. B. 680 (projection on building contrary to the London Building 
Acts). Under the Summary Jurisdiction (Married Women) Act, 1805 
(58 & 69 Viet. c. 39), the limitation has been held to apply in east's 
where cruelty is charged {EUis v. EUis, [1896] P. 251), but not where the 
charge is desertion {Heard v. Heard, [1896] P. 188). The time of limitation 
also applies to proceedings for the recovery of civil debts; see, e.g,, 
ilaokie v. Fox (1911), 75 J. P. 470. It begins to run from the time 
of the offence, or in the case of a compi^t from the time when 
the cause of complaint is complete (Oorhett v. Badger, [1901] 2 K. B. 
278; see Labalmondiere v. Addison (1858), 1 £. & E. 41 ; Hnyer v, 
Harding (1867), 17 L. T. 140). Where the cause of complaint is non- 
payment of money due, and the cause of complaint is complete, a 
fresh demand wdll not revive the right to take proceedings {Harpirt v. 
Sykes (1885), 49 J. P. 148). In the case of an offence, the day on which 
it is committed is excluded in computing the time limit {Badcliffe v. 
Bartholomew, [1892] 1 Q. B. 161) ; ana see title Time. Proceedings under 
the Adulteration of Se^s Act, 1869(32 & 33 Viet. c. 112), must be begun 
in twenty -one days {ibid., s. 7) ; under the Ouelty to Animals Act, 1849 
(12 & 13 Viet. c. 92), within one month {ibid., s. 14) ; under the Sale of 
Food and Drugs Act Amendment Act, 1879 (42 & 43 Viet. c. 30), within 
twenty-eight days in the case of perishable articles {ibid., s. 10) ; under 
the Bread Act, 1836 (6 & 7 Will. 4, c. 37), within forty-eight hours or 
longer, as the justices may think 6t {ibid., s. 31) ; under the Game Act, 1831 
(1 & 2 Will. 4, c. 32), within three months s. 41); under the Mer- 
chandise Marks Aet, 1887 (60 At 61 Viet. o. 28), within three years after 
commission of the offence, or one year of its discovery by the prosecutor 
(ibid., s. 16) ; under the Speedai CJonstables Act. 1831 (1 At 2 Will. 4, c. 41), 
s. 16, and the County Police Act, 1639 (2 At 3 Viet o. 93), for assaults on 
county or special constables, or neglect of duty by such constable, within 
two months ; under the Vaccination Acts, 1867 (30 At 31 Viet c. 84), and 
1871 (34 At 36 Viet e. 98), within twelve months {ibid., s. 11) ) ; under the 
Factory and Workshop Act, 1901 (1 £dw. 7, c. 22), within three mouths of 
an offence oomii^ to the knowledge of an inspec^r, or two months after an 
inqnest held in ration to it but in any case within six months (Factory and 
Woikahop Act, 1901 (1 £dw. 7, c. 22), s. 146). In disputes between emplovers 
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1235. It must not include more than one offence or matter of 
complaint (p), but should it do so the defect, although one of sub- 
stance, is not a fatal objection (q). The justices in such a case 
cannot refuse to hear the matter, but they should either limit the 
prosecutor to proceeding on one offence or ground of complaint (r) 
or, after hearing the evidence, should dotermine which offence or 
ground of complaint is disclosed («). 

An information charging the commission of the same offence 
several times on the same occasion (f), and even on a series of 
occasions (u), is not defective, but it will not support more than one 
conviction (a). 

Two or more persons may be charged in the same information, but 
it is in the discretion of the justices to hear the cases separately (6). 

1236. Provided that proceedings are begun within the required 
time, variations between the terms of an information and the 
evidence given in support of it are not material (c). Where there 
is such variation the justices before whom the matter is heard may 
cause the information to be amended (d), and, if they are of opinion 


and workmen proceedinc^ need not be begnn within six montliB {Charlcg 
V. rtymouth Works {Mortgagees) (1890), 60 L. J. (m. c.) 20). Where a 
stalute simply provides that the penalties must be recovered within a 
certain time, the words of the provision must be complied with (72. v. 
Mainwaring (1868), 27 L. J. (M. c.) 278) ; but where, in addition, the statute 
prescribes observance of the procedure of the Summary Jurisdiction Acts, 
It is sutheient if proceedings are begun within six months {Morris v. 
Duncan, [1890] 1 Q. B. 4): and see also as to friendly societies, Mackie v. 
Fox (1911), 75 J. P. 470, 0. A. 

(р) Summary Jurisdiction Act, 1848 ( 1 1 & 12 Viet. c. 43), s. 10 ; see Jl. v. 
Cridland (1867), 7 E. A: B. 863. An uncertainty sometimes exists whether 
a particular section of a statute creates one offence or two, but it is sub- 
nutted that a tost may generally be found in the answer to the question 
w-hether evidence can be given of distinct acts, committed by the person 
charged, constituting tw'o or more offencea ; compare M tines v. Dale, 
Milnes v. Lea (1875), L. R, 10 0. P. 591. per Brett, J., at p. 694. Where 
the offence is charged in the alternative it is clear that two offences are 
included, as where a tramway company was charged with the emission of 
smoke so as to constitute a ground of complaint to the passengers or the 
public {Coiierilly.Lempriere (1890), 24 Q. B. D. 634 ; see also S. v Slater, 
Ex parte Roirfer (1903), 67 J. P. 299; E, v. WeUs U904), 68 J. P. 392), 
But where the information charged the emission of smoke and steam, it 
was held that only one offence was committed {Davis v. Loach (1880), 51 
J. P. 118 ; see Smith v. Perry, [1906] 1 K. B. 262). 

iq) Summary Jurisdiction Act, 1848 (11 & 12 Viet. c. 43), s. 1. 

(r) Eodgere v. Eicharde, [1892] 1 Q. B. 555. 

{$) Johneon v. Needham, [1909] 2 K. B. 626; or they may c.a11 upon the 
informant to elect which offence he alleges to have been committed {ibid,), 

it) E. V, Scott (1863), 4 B. A& S. 368; see further hereon, 63 J. P. 646. 

(u) OnUyv, Ow (1861), SOL. J. (m.c.) 222. 

(а) E, V. Eawson, [1909] 2 K. B. 748. 

(б) E. V. Cridland (1867), 7 E. At B. 853 ; E. v. LitUechild (1871), L. K, 
6 Q. B. 293. 

(с) Summary Jurisdiction Act, 1848 (11 Ac 12 VIot. c. 43), s. 9. Similar 
provision Is not made in the ease of complaints, which, unlike informations, 
are not commonly set out in writing. 

(d) Thus, where in a dispute between employer and workman the em* 
ployer is wrongly described (Whittle v. FnmkUmd (1862), 2 B. Ac S. 49), 
or where ownership of proj^rty la incorrectly stated (EulpA v, BurreU 
(1876), 82 L. T. 816), or the date ol an offence wrongly given (EMtet 
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thst tbs dsfsfid&nt hfts bssn mislsd or docsivod, they xn&y &djoiim srot, 2 . 
the hearing to a future day and at their discretion grant or refuse Information 
bail to the defendant (e), but where the variation is such that a and Corn- 
different offence is disclosed from that charged (/), or that the wrong Plaint, 
person has been charged (ff), the case must be dismissed. 


1237. It is sufficient to describe any offence in the woras of the Description of 
statute or any order, bye-law, regulation or other document creating offenoe. 
it (//), and in such description any exception, exemption, proviso, 
excuse, or qualification contained in the provision creating the 
offence need not be specified or negatived (i). Where the offence is 
created by statute the information should conclude with the words 
“ against the form of the statute,’* otherwise it should conclude with 
the words “ against the peace ” etc. (/i). If the information charges 
a i)er8on with the commission of an offence for which he has a right 
to claim to be tried by a jury, the fact that he has already been 
convicted should be stated in the information (Z). 


Sect. 8 . — Summons or WairanL 
SuB-SEcrr. 1. — Sumituna, 

1238. When an information or complaint is laid or made before piicretinn of 
them, justices have a discretion in granting or withholding process { w), 
but the discretion must be deliberately exercised (;/), othiirw s s in proc'jia 
the event of the matter being one within their jurisdiction, tl ey will 
be compelled by rule to hear and determine it ( 0 ). 

If they decide to grant process on an information they have a 
further discretion as to whether they will issue a summons or a 
warrant (p), but it is not usual or advisable to issue a warrant in 

Corporation v. Heaman (1877), 37 L. T. 634), the information gliotild be 
anaended, not dismifised. It is expressly provided that in informations 
or complaints, or the proceedings thereon, partners, joint tenants, parceners 
or tenants in common, and the property belonging to them as such, are 
sufficiently described by naming one of them. The works or buildifigs 
maintained etc. at the expense of a locality, or the materials for repairing 
them, may be described as the property of the inhabitants of that lf»cuiiiy ; 
goods provided for the service of the poor law, as the property of the 
overseers of the poor of the locality, or the guardians of the poor of 
the union concerned ; materials etc. for the repair of highways, as the 
property of the surveyor, and the property of commissioners of sewers 
of any district as such, in each case without naming the persons (Summary 
Jurisdiction Act, 1848 (11 & 12 Viet. c. 43), s. 4). 

(«) Ibid,, s. 9. 

(/) Martin v. Pridgeon (1859), !£.&£. 778 ; Loadman v. Crugg (1862)* 

26 J. P. 743 ; E, v. BrickhaU (1804), 33 L. J. (m. o.) 156. 

(9) Oxford {City) Tramway Co, v. Sankeij (1890). 54 J. P. 664. 

{%) Summary Jurisdiction Act, 1879 (42 & 43 Viet. c. 49), s. 39 (1). 

(1) Ibid,, s. 39 (2). 

(it) B, y. Wise UB44), 3 L. T. (O. 8.) 410. Omission of the words is not* 
however, a fatal objection (Summary Jurisdiction Act, 1848 (11 A. 12 Vict. 
c. 43), s. 1). 

(2) See Summary Jurisdiction Act, 1879 (42 & 43 Viet. c. 49), s. 17; 
but see E, v. Beesby, (1909j 1 K. B. 849, and p. 688, ante. 

(m) E. V. Kennedy (1902), 86 L. T. 763 ; and see eases cited at p. 667, 
post, 

in) B, V. Adamson (1876), 1 Q. B. D. 201 ; see p, 667, post. 

(o) E, V. Adamson, supra, 

ip) Summary Jurisdiction Act, 1848 (11 12 Viet. c« 43), a. 2. 
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the first instance except in cases where a summons may be expected 
to bo disobeyed (y). 

1239. The summons must contain a short statement of the matter 
of the information or complaint, and must require the person to 
whom it is addressed to appear, at a time and place named in it, 
before the justice issuing the warrant or such other justices having 
the same jurisdiction as may be present at such time and place (r). 
It must be signed by one of the justices who received the informa- 
tion or complaint («). 

1210. Defects in the summons or warrant, or variations between 
the facts alleged in either of them and the evidence as given, are not 
objections fatal to the hearing of the case, but where the justices 
lire of opinion that the defendant may have been deceived or misled 
tiiey may in their discretion adjourn the hearing, upon such terms 
us they think fit, and grant or refuse bail to the defendant {t). Any 
irregularity in the form or service of the summons, or the form or 
execution of the warrant, is cured by the appearance of the party 
summoned or arrested (a), but this does not apply in the case of a 
defendant who appears purely for the purpose of taking objection 
to such ail irregularity (6). 

1241. The summons is served by the person to whom it is delivered 
ii|K)n the party to whom it is addressed either personally or by 
leaving it with someone for him at his last or most usual place of 
abo<le(r), and the person serving it must attend at the time 

(q) R. V. Stafford (Borough) JuottcoB (1835), 5 Nev. 5c M. (K. B.) 04; 
O'Briffi V. Brabnfir (1885), 49 J. P. 227. 

(r) Summary Jarisdiotion Act, 1848 (11 5c 12 Viet. o. 43), s. 1. The 
UMual pruetioe is to make the summons returnable on a day when a oourt 
of |>etty sessions is regularly held. 

(k) Summary Jurisdiction Act, 1848 (11 5c 12 Viot. c. 43), s. 29; see 
p, 590. ante ; Dixon v. WeUe (1890), 25 Q. B. D. 249. A form of summons 
ts supplied in the schedule to the Summary Jurisdiction Rules, 1886 (Stat. 
R. 5e 0. Rev., Vol. XL, Summary Proceedings, England, pp. 1 eteeq .) ; see 
r. 31. It provides for a seal, but the absence of a seal, even if a defect, is 
not a fatal objection to the proceedings (B, v. Oarrett^Pegge, Ex parte 
l?roir»,[19Il] I K. B. 880). 

(/) Summary Jurisdiction Act, 1848 (11 5c 12 Viot. o. 43). as. 1, 9. 

(ii) R, V. Berrg (1859), 28 L, J. (M. C.) 86, C. C. R. ; Egginlon v. Pearl 
(1875), 33 L. T. 428; R, v. Uughee 4 Q.B, D. 614, CVC. R. ; Oragy. 

CuMomB ('ommieeionere (1884), 48 J. P. 343. 

(h) Dixon v. Ifelle (1890), 25 Q. B. D. 249; Pearke, Oansion and Tee, 
Ltd. V. Rwhardeon, [1902] 1 K. B. 91. 

(c) Summary Jurisdiction Act, 1848 (11 5c 12 Viet. c. 43), s. 1. The 
person to wliom the summons is deliver^ is usually a constable or police 
otbccr. The mode of service here prescribed is sufficient in all cases 
except under statutes passed since tne Summary Jurisdiction Act, 1848 
(U & 12 Viet. G. 43), in which some other mode of service is prescribed, 
or in which the procedure of the Summary Jurisdiction Act is excluded, 
when, in default of a mode of service being prescribed, the service must be 
tversona! (see Stone's Justices* Manual, 43ra ed., 929). The defendant's 
last place of abode means his then present place of abode, if he has any, or 
his last, if he has oeased to hnyn no f (B* v, Eeane and rote(1850), 19L. J. 
(M. c.) 151, per CoLBRTDax, J.. at p. 154). The last abode of a defendant 
who ha9 ceased to reside in England, but bas a place of abode abroad, is 
that in the foreign country (B, v. Farmer, fl892} 1 Q. B. 637,0. A.). But 
where a del^daut has oeMod to reside in Englaiid, and there li no 
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and place named in the summons to give evidence of service if prct. . 1 . 
required (<0» If summons has not been served tiie justices Summons or 
may in their discretion issue a second summons (6») ; but if it lias been Warrant 
served and disobeyed, then, upon proof that it was served a reason- gervicTand 
able time before the time appointed for the defendant to appear, non. 

< hey may cause the matter of the information or complaint to be appearance, 
substantiated on oath and issue their warrant (/) for the arrest of 
the defendant (.q), or proceed to hear and determine the matter of 
the information or complaint ex parte to all intents and purposes 
08 if the defendant had appeared (k). 

1242. No provision exists for the withdrawal of a summons, but Withdrawal 
in practice it is not infrequently withdrawn, the effect being to 8u«u*noiui. 
put an end to the complaint upon which it is founded ( 1 ). 

evidence that he has acquired a fixed place of abode in a fonu^n country, 
service at his last place of abode in England is good (R. v. Webb, (isoilj 
1 Q. B. 487 ; see also Delombre v. FouquauU (1909), 44 L. J. 2().‘l. Jt lias 
been held under an old statute, now repealed, that, wliero the Huinutoim is 
left with someone for the defendant, it is sufficient fo leave a copy of the 
summons if the original is shown to him (R. v. Chandler (1811), 14 East, 

267) ; but the nature of the summons must be explained to the person 
with whom it is left {R. v. Smith (1875). L. R. 10 Q. B. 604): and service 
upon a person living in the building in which there is a shop belonging to 
the defendant, but in which the defendant does not himself rt^side, is 
insufficient {B. v. Lilley, Ex parte Taylor (1910), 75 J. P. 9.5). For 
examples of prescribed modes of service, see titles Bastaudv, VoI. II., 

р. 446; CoifPANiES, Vol. V., p. 83; Food and Drugs, VoI. XV., pp. .30, 

31 ; Friendly Societies, Vol. XV., p, 191. Other specif modes of service 
are prescribed by the Army Act, 1881 (44 & 45 Viet. c. 58), s. 146 (3) ; 

Employers and Workmen Act, 1876 (38 & 39 Viet. 0 . 90), s. 9; and see 
Employers and Workmen Rules, 1886 (Stat. R. & O. Rev., Vol. XI., 

Summary Proceedings, England, p. 35), r. 2; Distress for Kates Act, 1849 
(12 & 13 Viet. c. 14), 8. 6; Poor Law Amendment Act, 1868 (31 & 32 Viet. 

0 . 122), 88. 39, 40. As to service under the Public Health (London) Act, 

1891 (54 65 Viet. c. 76), and the London Building Act, 1894 (57 & 58 

Viot. c. ccxiii.), see B. v. Mead, [1894] 2 Q. B. 124, and R, v. Mead, [1898] 

1 Q. B. 110. 

(d) Summary Jurisdiction Act, 1848 (11 & 12 Viet. c. 43), s. 1 ; and see 
as to proof of service by declaration, the Summary Jurisdiction Act, 1879 
(42 Ac 43 Viet. c. 49), s. 41). 

(e) See Ex parte Fielding (1861), 26 J. P. 769. 

(A As to execution of warrants, see title Criminal Law and Procedure, 

Vol. IX., pp. 290 et $eq, ; as to backing of warrants, sec ibid., and p. 564, 
amU, The provisions of the Indictable Offences Act, 1848 (II & 12 Viet. 

с. 42), relattng to the executicn and backing of warrants, are incorporated 
into the Summaiy Jurisdiction Act, 1848 (11 Ac 12 Viet, c 43) ; see ibid., s. 3. 

(g) Summary Jurisdiction Act, 1848 (1! Ac 12 Vict.o. 43), ss. 2, 13. But 
gumre if there is evidence that the defendant could not have received 
notiee of the summons. If, in answer to a summons, the defendant has 
appeared by counsel, there is no obligation on him to appear personally, 
ana the justices have no jurisdiction to issue a warrant on the ground that 
he should have appeared himself (R. v. Thompeon, [1909] 2 K. B. 614) ; 

B* V. Montgomery, Ex parte Long (1910), 74 J. P. 110. 

(A) Summary Jnrisdictiou Act, 1848 (11 Ac 12 Viet. c. 43), ss. 2, 13.^ 

The provisioii as to reasonable time should be observed by justices in 
order to give the defendant an opportunity of being heard (compare R. v, 

Blaffwd {Borough) JueHeee (1836), 6 Nev. & M. (K. B.) 94), hut the justtoes 
are themsslveB the judges of what is a ressonable time (Bo WiUiamo 
(1851), 21 L. J.(m.c.)46; R. v. Smith (1875), L, B, 10 Q. B. 604; R. V. 

OomhridgooJUro JuHireo (1880), 44 J. P. 168). 

(f) PiMcootmm r. Fiebtnfonoo, 11901] F. 60, 
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Sub-Sect. 2. — Warrant, 

1243. The justices may also, if the matter of the information of 
complaint is substantiated upon oath, issue a warrant authorising 
the police to arrest the accused and bring him before the court 
to answer the charge (j). 

1244. Where a warrant has been issued by a justice in the 
e.xercise of bis judicial discretion, he appears to have power to with- 
draw it at any time before its execution, and to be liable to be com- 
pelled to do so where it is clear that the person against whom it is 
issued lins committed no oflence(/f), but it would appear to be 
otherwise wliere the issue of a warrant is a purely ministerial act {1). 

Sect. 4. — The Hearing, 

1245. If the informant or complainant does not appear upon the 
day named the case will in the ordinary course be dismissed (m), but 
the justices have power in their discretion to adjourn the hearing to 
some other day upon such terms as they think tit, and in such case 
they may in their discretion grant or refuse bail to the defendant {n), 

1246. If both j^arties are present the justices must proceed 
forthwith, subject to their powers of adjournment, to hear and 
determine the case (o). 

1247. Both the informant or complainant and the defendant 
may appear in person or by their counsel or 8oiicit()r(p). 


( As to i.s8uu and indorsement of warrants, see p. 504, ante. In 
certain cases tlie accused inav be arrested without warrant ; for a recent 
example, see the Protection oi Animals Act, 1911 ( I & 2 Geo. 5, c. 27), s. IS 
(1) (this Act comes into force on Ist January, 1912); see, further, tith 
CiUMiNAL Law ano Procedure, Vol. IX., pp. 296 et sc^., and for as 
example of a ca.<e where, in a great emergency, a siiperintendeot oi 
police may, by written order, give a constable an authority similar to < 
justice's warrant, see the OfticiiU Secrets Act. 1911 (1 & 2 Geo. 5,c. 28), s. 9 
{k) H. V. CroMsman, Ex parte Cheiwynd (1908), 98 L. T. 760 ; seeStunc'i 
Justices’ Manual (1911), 930. 

(/) liarone v. Luscombe (1835), 3 Ad. & El. 689. 

(m) Summary Jurisdiction Act, 1848 (U & 12 Vic.t. c. 43). s. 13. 

(ft) Ibid, But the absence of the informant will not invalidate the 
decision of the justices if the defendant desires the hearing to proceetJ 
(Mag V. IUel4fg, (19101 2 K. B. 722). 

(o) Summary Jurisaiciion Act, 1848 (11 & 12 Viet. c. 43), s. 13. As U 
the (tower to adjourn, see p. 599, poet, 

( p) Summary Jurisdiction Act. 1848 (11 & 12 Viet. c. 43), s. 12 ; see JS 
V. Thomfeon, [1909] 2 K. B. 614, and note (o), p. 595, ante. When 
a solicitor is employed ho must be admitted and enrolled and othcrwiis 
duly qualitied to act within the meaning of the Soheitora Act, 1843 (6 A * 
Viet. 0 . 73): see ibid., a. 3; and titm SouerroRS. A solicitor, il iioi 
authorised by the defendant, cannot bind the defendant by plcadiiij 
guilty on his behalf, even where the defendant ia an infant and he I 
authoriaed hy^the defendant’s father {R, v. Ave$, JR, v. Same (1871), 

L. T. 64). ^e following oHicials are specially authorised by statute t* 
conduct certain proceedings before iustices: — a factory inspector, will 
tbe written consent of a Secretary of State, in matters arising under tli< 
Factory Acta, or in the course of his duty as inspector (Factory ant 
Workshop Act, 1901 <l £dw, 7, e. 22), s. i20; see title FAcroniES axi 
Shops, vol. XIV., p. 630) ; an ofS^t or person employed or authorised b; 
the Commissioners or Sol^tor of Inland Bevenne in revenue matter 
(Inland Revenue Regulation Act, 1890 (63 di 54 Viet c. 21), a. 27 
•ee title Revskvb) i a clerk or other oihear oi a hoard of guaidiaoa oi 



Part Vlll. — PRocfcDtffete tNbKb Summarv Jithis 1 ) 1 cTio». 


697 


1248. In the ordinary course the hearing will take place on the sjct, 4. 

day named in the summons or upon a day named by the justices, The 
after the defendant is arrested on their warrant, notice of which Hearing, 
day must be given to the informant or complainant (q). Time«^ 

It must take place in open court (»•) before one or more justices, pittcco?** 
as the circumstances may require (s). hearing. 

1249. The first step at the hearing is to state to the defendant i»roccdure. 
the substance of the information or complaint and ask him if he 

has any cause to show why he should not be convicted or have an 
order made against him(t). 

1250. The defendant is entitled to prove that he is protected by Matters of 
some exemption, exception, proviso, or condition in the sbitute on 

which the information or complaint is framed (a), or to set up a statutory 
claim of right in any case where an interest in real property is ^'**"H>^*<*n* 
involved (6). 

1261. A claim of right, if established, ousts the jurisdiction of Claim of 
justices altogether (c). If the claim is made hovdfuU it is not for 
the justices to inquire into all the circumstances to see if it is 
impossible (</), and if upon the consideration of admitted facts it is 
clear that the law will not admit of the claim their jurisdiction is 
not ousted («) ; but if in order to decide whether a legal claim exists 
it is necessary to determine some disputed question of fact, or if it 
is not clear that the right claimed is im|) 0 ssible in law, their 
jurisdiction is ousted ( /'). 


behalf of the board (Poor Law Amendment Act, 1844 (7 & 8 Viet. o. 101 ; 
s. 68 ; see title Poor Law) ; the clerk to any local authority for any local 
authority under the Public Health Act, 1875(38 & 39 Viet. c. 55), s. 259 
(see title Public Health and Local Administration ) ; the clerk to a local 
education authority or a person appointed to carry out the compulsory bye- 
laws of a school on behalf of a local education authority (Elementary Edu- 
cation Act, 1870 (33 & 34 Viet. c. 75), s. 85 ; Elementaiy Education Act, 
1876 (39 40 Viet. o. 79), s. 38). In proceedings under the Elementary 

Education Acts, generidly, any person may appear by any member of 
his family or any other person authorised by him in that behalf ; see 
title Education, VoI. XIL, p. 65. An informant or complainant, 
whether a public officer or a private person, has a right to examine and 
cross-examme witnesses, although he is not a barrister or solicitor ( Dutimn 
V. Toma (1887), 56 L. J. (M. c.) 81), but it is not desirable that a poliee officer 
should conduct a case {Webb y. Oaichlove (1886), 50 J. P. 795) ; and see 
Dumeem v. Tome, eupra, and titles PoucB ; Solicitors. 

iq) Summary Jurisdiction Act, 1848 (11 St 12 Viet. c. 43), s. 13. 

(r) Ibid,, s. 12. Open court means a petty sessional court-house or an 
oocaaional court-house (Summary Jurisdiction Act, 1879 (42 St 43 Viet, 
c. 49), s. 20 (2) ) ; see pp. 565, 668, ante. 

{$) Summary Juri^ction Act, 1848 (II St 12 Viet. c. 43), §. 12; see 
p. 573, ante, and p. 600, poet. 

(f) Summary Jmisdiction Act, 1848 (11 & 12 Vict. c. 43), s. 14. 

(o) Ibid. : Amming v. Trainer (1909). 73 J. P. 400. 

(5) M. Y. Cridkmd (1867), 1 E. St B. 853 ; mid see cases cited below. 

(c) As to the essentials of such a claim, see titles Fisheries, Vol. XIV., 

p. 640 ; Game, Vol. XV.. p. 231; Trespass. , ^ . 

(d) Bern Y. Baring (1895), 64 L. J. (M. c.) 200; see also Crogdon Burai 
DUtriet Y. Coudem (1909), 73 J. P. 205. 

(f) Anidd Y, Morgan, jmi} 2 K. B. 314, 322. 

(/I Ibid . ; tie andoon y. MacBae (1863), 4 B. 4; S. 585; andt 
farmer, eises ettwd in title Gams, Vol. XV., p. 231. 
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1252. Thedofendant may also plead autrefois convict ig) or autrefois 
acquit (h) if the same act of his has already been the subject of 
proceedings (i), but if on the previous occasion the information or 
complaint was dismissed merely upon a point of form and not 
adjudicated upon, the plea will not avail (k). 

The plea of autrefois acquit cannot be set up in addition to a plea 
of not guilty (/). 

1253. If the defendant can show no cause or no sufiicient cause 
the justices will forthwith give judgment against him accordingly (a), 
but if he disputes the truth of the facts alleged against him the 
justices will proceed to hear the caBe(^). 

1254. The justices will hear the informant or complainant and 
his witnesses, and then the defendant and his witnesses, after which 
they will hear any evidence brought by the informant or com- 
plainant in reply if the defendant has examined any witnesses or 
given any evidence on any point other than his general character (c). 
They have the same power as a judge of the High Court to call or 
examine witnesses themselves or to allow or disallow questions put 
to a witness by or on behalf of the parties (d). 

1255. All witnesses must be examined upon oath or afiirmation, 
which t })0 justices have full power to administer (c). The attendance 
of a reluctant witness may be secured by compulsory means (/), and 


ig) See title Criminal Law and Procedurb, Vol. IX., p. 356. A con- 
vietion for oUences punishable summarily is a bar to proceeding upon 
indictment on the same facts {B. v. Walker (1843), 2 Mood. & 1C. 446; 
Jt, V. Milts (1890), 24 Q. B. D. 423, 0. C. R.), but if, after a summaiy con- 
viction, the act of the defendant results in further consequences calling for 
a more serious charge, the summary conviotion is no bar to such a charge 
being brought {H, v. Morris (1867), L. R. 1 C. C. li. 90 ; JR. v. Briel (1890), 
17 Cox, C. 0. 326). 

(/♦) See title Criminal Law ani> Procedure, Vol. IX., p. 356 ; JR. v. 
KlringUm (1861), 1 B. & S. 688. If an information is dismissed by justices 
who are equally divided, the dismissal is a bar to a fresh information on 
the same facts {Kinnis v. Graves (1898), 67 L. J. (q. b.) 583). As to the 
certificate of dismissal, see p. 601, post. 

(«) Ihe test is whether the same evidence would be required on both 
oci'asions. If fresh evidence is adduced and the charge is different there 
is no bar {Bollard v. Spring (1887), 61 J. P. 601) ; and see title Estoppel, 
Vol. XIll., pp. 366, 367. In bastardy matters, which are outside the 
operations of the Summary Jurisdiction Acts, a further summons on the 
same facts may be granted; see title Bastardt, Vol. II., p. 446. 

(i) R, V. Ridgway (1822), 6 B. & Aid. 527 ; R. v. Harrington (1864), 
28 J. P. 485. So, too, where an information was laid by a person not 
entitled to lay it and dismissed, it was held no bar to an information 
subsequently laid by a qualified person {Foster v. HuU (1869), 20 L. T. 482). 

(1) jft. V. Banks (1911), 27 T. L. R. 576, C. C. A ; see further hereon, R, v. 
Borien (Stephen) (1910), 45 L. J. 581. 

(а) Summary Jurisdiction Act, 1848 (11 & 12 Viot. e. 43), a. 14. 

(б) Ibid. 

(e) Ihid. : but they need not hear evidence which in their discretion 
they r^ard as immaterial (R. v. Knight <1897), 41 Sol. Jo. 276). 

<«) Compare Oonlson ▼. IHsborougK [1894] 2 Q. B. 316, C. A. ; and een 
Slone*! Justices* Manual, 1911, p. 932; title Evidencb, VoL XlII., p. 699. 

(f) Summary Jurisdiction Act, 1848 (1 1 4t 12 Viet. c. 43), a. 15. As to 
the power of a justice to diroet a prosecution lor pmjnry, see Perjury 
Act, 1911 <1 5 e 2 Geo. 5, c. 6), a. 9 (1) (this Act conies into force on 
1st January, 1912). 

(/) Summary Jurisdiction Act, 1848 (11 dr 12 Viet c. 43), a. 7. A 
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tbe refusal without just excuse of a witness to answer questions sbct. 4. 
relevant to the issue renders him liable to imprisonment on tbe Tbe 
issue of a warrant by a justice who is present {./). Hearing. 


1256. After hearing the evidence upon both sides and consider- Determ^ 
ing the whole matter, the justices will proceed to deterniine it, and nation of 
either convict the defendant or make an order upon him, or else 
dismiss the information or complaint (h). 

1267. In some cases where, in the interests of the public, inime- /> partf 
diate action is required (t), power is given to justices to proceed ex procmiiut'a 
parte without issuing either a summons or warrant (A), and no 
proceedings against a man personally, even in such cases, can he 
initiated without the issue of a summons or warrant (Z). 


witness* attendance may be secured by the issue of a summons and of a 
warrant if the summons is disobeyed, or by the issue of a warrant in 
the first instance (Summary Jurisdiction Act, 1848 (11 ik 12 Viet, 
c. 43), 8. 7). If the witness is out of the jurisdiction the means (»f 
compelling his attendance (see title Crihikal Law and Prockdurk. VoI. 
IX., p. 314, note (m ) ), prescribed by the Indictable OflVinces Act, 1848 (II 
& 12 Viet. c. 43), may be adopted (Summary Jurisdiction Act. 1879 (42 & 
43 Viet. c. 49), s. 36). If the witness required is in Scotland his attend- 
ance may be secured in the same manner (Summary Jurisdiction (I’rocess) 
Act, 1881 (44 & 46 Viet. o. 24), s. 4). A warrant will only be isHut d in 
the first instance upon sworn evidence that the witness is iinliliely to 
attend without compulsion. It will be issued if a summons is disobeyed, 
upon proof that the summons was duly served (see p. 695, onfe), and 
that a reasonable sum was paid or tendered to liirn for his costs iind 
expenses. There is some doubt whether the powers given extend to 
securing the attendance of an unwilling informant or complainant (see 
Stono*8 Justices* Mauuid, 1911, pp. 40 et eeg,), q'hero is no power given to 
compel a witness to produce documents etc., and if these are recpiiied a 
Crown office Bubpeena duces ieeum must he issued (nee title Evidenck, 
Vol. XIII., pp. 579 eiseq.); but a justice has power under the Hankers* 
Books Evidence Act, 1879 (42 & 43 Viet. c. 11), ss. 7, 10, to make an order 
for either of the parties before him to inspect and take copies of entries 
in bankers* books (J?. v. Kinghorn, [1908] 2 K. B. 949; and see title 
Bankers and Banking, Vol. I., pp. 644 eleeq.). Powers to compel the 
attendance of witnesses are given to metropolitan police magistrates 
by the Metropolitan Police Courts Act, 1839 (2 &: 3 Viet. c. 71). 
s. 22. There is no power to enable justices to take the evidence of 
a witness who is prevented by illness from attending the court {Ex pnUe 
Kimbolton {InhahitanU) (1861), 25 J. P. 759), and the provision of tho 
Criminal Law Amendment Act, 1867 (30 4^ 31 Viet. c. 35), with n card to 
the taking of dying declarations applies only in the case of indictahlo 
offences. As to the duty of a magistrate under tho IndicUihlc Offi'iires A<'t, 
1848 (11 & 12 Viet. c. 42), s. 17, to attemd at the resideriee of and to take 
de|K>sitions of a witness who is seriously ill. and uriahlo t4> attend the hearing, 
see R. V. Bros, Ex parts Hardy, [1911] 1 K. B. 159. As to dying dedara- 
lions, see title Criminal Law and Procedure, Vol. IX., pp. 393 rt m/ 

(j^) Summary Jurisdiction Act, 1848 (11 & 12 Viet. c. 43), s. 7. * 

justice must be one having jurisdiction at the place of hearing, and (he 
period of imprisonment must not exceed seven days (ibid.) : see R. v. Elnrell 
(1884), 14 Q. B. D. 364. A witness is not bound to answer questions 
which are reasonably likely to incriminate him; see title Kviden'ce, Vol. 
Xni., pp. 574 el esq. 

(A) Summary Jurisdiction Act, 1848 (11 4c 12 Viet. c. 43), s. 14. 

(t) QiU V. Bright (1871), 41 L. J. (M. C.) 22; Ex parts Francis, [1903] 1 
K. B. 276 ; compare R. v. Chsshirs Lines CammiUss { 1 873), L. R. 8 Q. B. 344. 

(k) Summary Jurisdiction Act, 1848 (11 St 12 Viet. e. 43), s. I : see 
the Public Health Act, 1875 (38 4c 39 Vict. c. 56), ss. 116, 117 ; WhUs v, 
Uedfem (1879), 6 Q. B. D. 15 ; Thomas v. Van Os, [1900] 2 Q. B. 448. 
ih WnuM V Thanttaon 11885). 15 Q. B. B. 342. 
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1258. The justices or a justice have power to adjourn the hearing 
of a case, whether before the hearing is begun or at any lime after 
it has been begun and before it is finally determined (m). The 
adjournment may be for any length of time ; but should it be for 
such an unreasonable period as would in effect amount to the 
justices declining jurisdiction, the High Court will interfere so as 
to get the matter determined (n). The time and place at which the 
hearing is to be resumed must be stated in the presence and hearing 
of the parties or the persons representing them (o). 

The justices may in their discretion permit the defendant to be 
at large, either with or without bail, or order him to be kept in 
custocTy during the interval (p). 

If either or both of the parties fails or fail to appear personally 
or by his or their representatives at the time and place ap- 
pointed for the resumed hearing, the justices may proceed with 
the hearing in their absence (^); and if the informant or com- 
plainant is the party failing to appear, the justices may dismiss the 
information or complaint with or without costs as they think lit (r). 

If the court before which the defendant appears is not a petty 
sessional court, the justice or justices present may adjourn the 
hearing to the next practicable sitting of a petty sessional court (s). 

1269. Where the matter is one requiring the presence of two or 
more justices, two at leist of the justices composing the court must 
have been present and acting together during the whole of the 
hearing and determination of the case (a). 

The same principle applies where the matter is one which can 
be heard by one justice or where the court is composed of an 
alderman o! the City of London or metropolitan police magistrate 
or other stipendiary (/>). 

But the justice who issued the warrant or summons need not he 

E resent at the hearing (c), and neither his death nor the fact that 
e has ceased to hold office invalidates the warrant or summons (f/). 

(m) Summary Jurisdiction Aot» 1848 (11 & 12 Viot. c. 43), 8. 16 ; see 
also ibid., ss. 0. 13, and p. 596. ante. 

(?i) R. V. Southampton Jueticee, Ex parte Lebem (1007), 90 L. T. 697. 
The justices may exercise their discretion in granting a long adjourn- 
ment when in their opinion it is in the interests of justice to do so 
{ibid. ; R, V. Smith (1894), Times, 29th Janua^); compare B. v. 
Monaghan Justices (1911), 45 L L. T. 10. Even in oases in which the 
statute creating an offence gives no power of adjournment, the powers 
given by the Summary Jurisdiction Act, 1848 ( 1 1 Ac 12 Viot. c. 43), are avail- 
able (Oelen v. JJall (1857), 2 H. & N. 379). The defendant has no right 
to have the proceedings adjourned in order for him to obtain a solicUor 
or counsel to defend him (B. v. Limeombe, Ex parte Biggins (1862). 26 
J. P. 244 : R. V. VnmbrU^eshire Justices (1880), 44 J. P. 168), but jitsticos 
wilt usually exercise their discretion in favour of such an adjournment. 

(o) Summary Jurisdiction Act, 1848 (11 As 12 Viet. c. 43), s. 16. 

(p) Ibid* 

(V) Ibid* 

(r) Ibid* 

(t) Summary Jurisdictiou Act, 1879 (42 Sc 43 Vict. o. 49), s. 20 (11) ; see 
p. 565, anfs. 

(O) Summary Jurisdiction Act, 1848 (li Ac 12 Viet. e. 43), s. 29. This 
applies to every hearing, not merely to an adjourned hearing. 

{hi Compare Re Querin (1888), 58 L. J. (x. c.) 42. 

<«) Summary Jurisdiction Act, 1848 (11 & 13 Viet. e. 43). s. 29. 

(d) Sammaxy JurisdiotiOQ Aet^ 1879 (42 Ac 43 Viet o. 49), a. 87, 
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Where the justice or justices before whom the hearing? is begun 
is or are unable to proceed with the hearing, it is sufficient if the 
witnesses are resworn before the new court and the evidence already 
given by them is read over to them and assented to by them (/;). 

1260. The decision of the justices is determined by the votes of 
the majority, the chairman having the same right to vote as the 
other justices present, but having no casting vote(/). Whore the 
justices are equally divided the case should he adjourned and 
reheard by a reconstituted court (g). They are entitled to take time 
or to adjourn before delivering their decision (It), which is not irre- 
vocable, at all events in the case of a conviction, until the conviction 
is actually drawn up (a). 

Where two informations are laid against the same defendant the 
justices may postpone the announcement of their decision on the first 
information until after they have heard the second, but only on con- 
dition that they apply the evidence in each case to that case’alone (//). 

1261. If the justices convict the defendant or nnike an order 
against him it is their duty to furnish a minute or memorandum 
thereof (c) and to draw up the conviction or order in proper form 
under their hand and seal (rl). 

If they dismiss the information or complaint they may, if they 

(«) Bx parts Boitomley, [1909] 2 K. B. 14; Be Otierin (1888), 58 L. J. 
(M. c.) 42 ; R. v. Smith ( 1817), 2 Stark. 208 ; R, v. Jeffreys (1870), 22 L. T. 786. 
In Ex 'Darts BoUomley, supra, a criminal inquiry for an indictable offence 
was held before an alderman of the City of London, who fell ill during 
Ihe proceedings, and the inquiry was continued before another alderman. 
1'be course there pursued was for some of the witnesses, who had been called 
before the alderman who began the hearing, to be recalled. This may be 
jiistiffed on the grounds that all that is required at such an inquiry is to 
satisfy the magistrate of the existence of a primrl facie case on which he 
could commit the defendant for trial if he deemed 6t, and that no injuatioe 
is done to the defendant, as he already has notice of all the evidence which 
will be called against him at the trial(compare Re Guerin, supra). But 
where the matter is being dealt with summarily, it is presumed that it 
will he necessary to recall and reswear all the witnesses. 

(/) Stone’s Justices’ Manual, 1911, p. 947. 

(V/) Bogy V. Colquitoun, [1904] 1 K. B. 654; see R. v. AshpUinl (1888), 
62 j. P. 474 ; Ex parte Evans, [1894] A. C. 16. If. however, the justices do n<»t 
adjourn the hearing, the information or complaint must be dismissed iR, 
V. Ashplant, supra) ; see also Kinnis v. Graves (1898), 67 L. J. (q. n.) 583. 

(A) See p. 699, ante. 

(а) Jones v. WUliams (1877), 36 L. T. 659, per Linulkt, J., at p. 560. 
It is presumed, however, that if the justices announce that they have 
dismissed a case they cannot reverse their decision. Alteration, if it takes 
place at all, must take place before the end ol the sitting of the cmirt ; 
compare p. 641, post. As to the subsequent increase of a fine to justify a 
longer term of imprisonment in default of payment, see M^Roryy. Findlay 
(1911), 48 Sc. L. R. 314. 

(б) R. V. Fry, Ex parte Master (1898), 67 L. J. (q. b.) 712 ; Uamdlon v. 

TKofAcr, [1892] 2 Q. B. 26. ^ ^ 

(c) Summary Jurisdiction Act, 1848 (11 Ac 12 Vict, c. 43), s, 14. No fee 
is chargeable tor this {ibid.}. The defendant must be served with a copy 
before a warrant of commitment or distress is issued against him 

a. 17). 

(d) Summary Jurisdiction Act, 1848 (11 At 12 Vict. c. 43), s. 14. The 
conviction or order may be on paper or parchment {ibid., s. 17), and must 
be signed by two justices where it is required that two Justicee should 
hearthe ease, but the signature of two is sufficient where more than two 
luive heard the ease (see Home Office circular of 26th June, 1896). if the 
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think fit and are required to do bo, make an order of dismissal and 
furnish the defendant with a certificate thereof (e). 

Certificates of conviction or dismissal must be transmitted to» 
and filed bv, the clerk of the peace (/). 

Sect. 5. — Judgment. 

1262. In the event of the justices deciding against the defendant 
they have power to commit him to prison ( g) in all cases in which 
the statute giving occasion for the information or complaint autho- 
rises imprisoimient either in the first instance (//) or in default 
of his doing any act (i) or paying any sum of money (j) which the 
justices have ordered him to do or pay. 

'I’he justices may also commit him to prison in all cases other than 
proceedings for the recovery of civil debts, where, a warrant ol 
distress having been issued by them, there is default of distress (A). 

1263. In every case where imprisonment is prescribed by statute 
in the first instance they may in their discretion inflict a fine in 
lieu thereof (/) ; hut the amount of such fine must not exceed £‘25 
nor render the defendant liable, in default of payment, to a greater 
term of iinj)risonment than he would have been liable to by the 
statute under which he was convicted (/h). 

They have also power in their discretion to reduce the term ol 
imprisonment prescribed by statute in any case, or to impose the 
same without hard ]al)our if that is prescribed, or to mitigate 
punishment in both these ways (n). 

1264. Where a defendant whom the justices have convicted h 
already in prison they have power to make an order, and embody 
it in the warrant of commitment addressed to the gaoler, directing 
that the term of imprisonment which they impose shall commence 
at the expiraiiou of the term which the defendant is then serving (o) 

statute on which it was founded was passed since the iSuinmarj Jurisdictior 
Act, 1848 ( 1 1 & 12 Viet. c. 43), and contains a form of conviction or order 
that form must he adopted ; otherwise the forms given in the schedule U 
the Summary Jurisdiction Rules, 1886 (Stat. K. & O. Rev., Vol. XI. 
Summary I’roceediiigs, England, pp. 1 ei seq.), should be employed. 

(f) Summary Jurisdiction Act, 1848 (1 1 & 12 Viet. c. 43). s. 14. Althougl 
placed within the discretion of justices it appears from ibid., s. 18, that 
in all cases whore costs are given, an order of dismissal is required. Tin 
certificate is evidence without further proof of the dismissal, and is a bai 
to other proceedings (ibid., s. 14 ; and see p. 698, ante). 

(/) Siinmiary Jurisdiction Act, 1848 (11 & 12 Viet. e. 43), s. 14; Sum 
mary Jurisdiction Act, 1879 (42 & 43 Viet. c. 49). s. 27 (G). 

(a) As to prisons f^nei.dly, see title Prisons. 

(a) Summary Jurisdiction Act, 1848 (11 & 12 Viot. c. 43). s. 24. 

(t) Ibid. 

(f) Ibid., 8. 23. 

(A) Ibul, ss. 21, 22 ; see the Stipendia^ Magistrates Act, 1868 (21 4c 2i 
Viet. c. 73), a. 5. As to the scale ol imprisonment, see p. 604, post; and ai 
to distress generally, see title Distress, Vol. XL, pp. 221 et $eq. 

(l) Summary Jurisdiction Act, 1879 (42 Sc 43 Viet. o. 49), s. 4. 

(m) JM. As to scale of imprisoninent, see p. 604, post 

(a) Summary Jurisd:ct]Oii Act, 1879 (42 Sc 43 Viet. c. 49), s. 4. Bui 
this power to mitigate punishment does not apply to any proceediogi 
taken under any Aot relatiiig to the regular or auxilLiry forces of the Crowi 
(ibid., t, 62; and see title Rotal Pobcks). 

(e) Summary Jurisdletiim Aet, 1848 (11 Sc 12 Viet. o. 43), a. 25, 
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They also have power, in the case of a defendant whom they have 5. 

convicted at one time of several distinct offences, to make an order Judgment 
directing that the terms of imprisonment imposed in regard to the — 
respective offences shall run consecutively (p ) ; but they may not 
inflict more than two sentences to run consecutively (7), and where Limit in 
the defendant is convicted of more than one assault committed on asBauit. 
the same occasion the terms of imprisonment imposed by the 
justices must not in the aggregate exceed six months (r). 

1265 . Where the justices decide to impose a pecuniary penalty Fin©, 
the sum adjudged must be paid at once unless they make a further Tim© ©ml 
order in regard to it. But they have power to direct payment to 

be made at such time or times, in one sum or by instalments, and 
in such place or places, and to such person or persons as they may 
specify, and to permit the person liable to pay the money to give 
security with or without sureties for its payment (a). 

Where a specified sum is prescribed by statute as the ))enalty for Reduction of 
an offence they may reduce the amount if imposed in respect of a 
first offence {t\ but not otherwise (u). 

1266 . Justices have also power in their discretion to award to Awani 
either party, if successful, such costs as seem to them just and 
reasonable (a). The amount so awarded should bo specified in the conviction, 
conviction or order of dismissal, and is r(‘.coverabIe from the 


ip) Summary Jurisdiction Act, 1848 (11 & 12 Viet. o. 43), s. 25 ; It, v. 
Cutbufth (1867), L. R. 2 Q. B. 379. Where two peiialtica are imposed, one 
of a term of imprisonment and the other of a fine with imprisonment in 
default of payment, the justices should direct the term of iminisonment in 
default of payment to commence at the end of the other piinmlinumt in 
order to afford time for collection of the money required to pay the line 
(Home Office circular, 21st February, 1898). 

iq) B, v. Martin, [1911] 2 K. B. 450. 

(r) Summary Jurisdiction Act, 1879 (42 & 43 Viet. c. 49), s. IH. Thin 
provision docs not, however, apply to impriHonment in default of (indin;;; 
securities (ibid,) ; see p. 607, post ; sec fui ther hereon Home Office (lireiilar, 
28th June, 1911, 131 L T. Jo, 225. 

(«) Summary Jurisdiction Act, 1879 (42 At 43 Viet. c. 49). s. 7. If 
default is maoe iu the payment of any instalment Oie same proceed if 
may be taken as if default had been made in payment of all the instulmmiU 
remaining unpaid (ibid.). The person to whom payment is ordered to he 
rni^e, if not tne clerk to the justices, must pay the amount oyer to the cl(!rk 
to the justices as soon as may bo and account for it to him (ibul.). 

(1) Ibid,, s. 4. Where, however, by a statute passed since the Summary 
Jurisdiction Act, 1879 (42 & 43 Viet. c. 49), it is provided that not jess 
than a minimum sum shall be imposed for a first offence, the justiccis 
have no power to reduce the penalty below that sura ((hhom v. Wood 
Broths, [1897] 1 Q. B. 197) ; and where the statute prescribing ( he amount 
exists in order to carry into effect a treaty or convention with a foreign 
State in which there is a stipulation for a fine of a minimum amount, they 
cannot r^uoe that amount (Summary Jurisdiction Act, 1879 (42 43 


Viet. 6. 49), s. 54). 

(«) For this purpose the fact that the defendant’s first conviction is not 
stated in the information or summons is immaterial if the fact is proved 
{Murray v. Th 0 mp$on (1888), 22 Q. B. D. 142). 

(a) Summary Jurisdiction Act, 1848 (11 4s 12 Viet. c. 43), s. 18. But, tu 
eases where the penalty imposed does not exceed 5#., cosU are not to be 
given Msinst the defendant unless the justiees so expressly order. The 
Ices pavable by an informant are to be remitted to him unless the justices 
extiiMy oounW'Order the remission, and the fine may he paid wholly or 
in part to him at the discretion of the justioes (Summary Jurisdioaon 
1879 W 43 Viet. 0 . 49), s. 8). 
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defendant in the same manner as any penalty imposed by them is 
recoverable, and, where any such penalty is impo^, then by the 
same warrants and at the same time as the penalty itself (b). From 
the informant or complainant it is recoverable in the same manner 
as if the sum were a civil debt(c). 

1267 . The sum adjudged to be paid by a conviction or order 
includes the costs if the amount of the latter is ascertained by tlie 
conviction or order (d) ; and where the conviction or order does not 
impose a fine the costs, if ascertained, may be recorded as a sum 
adjudged to be paid (e). 

1268 . If the payment is not made as directed justices have power 
to issue a warrant authorising distress of the defendant’s goods (/) 
or a warrant committing him to prison (p). The term of imprison- 
ment which may be indicted in default of payment of the sum 
adjudged or of distress is limited by scale (k). 

A i>er8on sentenced to imprisonment for default in payment is 
entitled to he discharged upon payment to the keeper of the 
prison (t) of the sum due and the costs and expenses mentioned in 
the commitment (A:); and if he pays part of the sum due and costs 
he is entitled to remission of such part of the term of imprisonment 
as is projicrtionate to the part of the sum paid (1), 


(b) Summary Jurittdiction Act, 1848 (11 & 12 Viet. c. 43), s. 18; see 
the text and notes, infra. 

(fl) Summary Jurisdiction Act, 1848 (11 & 12 Viet. o. 43), s. 18, 26; 
Summary Jurisdiction Act, 1879 (42 &. 43 Viet. o. 49), s. 47 ; see also 
ibid., s, 36; JR. v. London {Lord Mayor), Ex parte Boater, [1893] 2 Q. B. 
146; and see p. 609, 

(d) Summary Jurisdiction Act, 1879 (42 & 43 Viet. c. 49), s. 49. 

(c) Summary Jurisdiction Act, 1848 (11 & 12 Viet. c. 43), s. 24. 

(/) Ibid., s, 19. As to procedure on distress warrants, see title 
I)|STKES.S, Vol. >kl.,pp, 221 eieeq. 

ig) This in effect the defendant the option of a fine or imprison- 
ment. The warrant may be issued either in default of distress or where 
the statute directs commitincnt in case of non-payment, or where imprison- 
ment would be less injurious than distress (summary Jurisdiction Act, 
1848 (U & 12 Viet. c. 43), ss. 21 — 23; title Distbess, Vol. XI., p. 223). 

(ft) Summary Jurisdiction Act, 1879 (42 Ac 43 Viet c. 49), s. 6. The 
scale is as follows : — 


AniMint b« |«ld. 

Not exceeding IDs. 

Exceeding lOt. but not exceeding £l 

f* £1 f$ f* £6 

» £5 ». £20 

Exceeding £20 .... 


Impri-onmitut. 

Kot exceeding 7 days. 

»» » 14 ,, 

,, „ 1 month. 

„ „ 2 months. 

»» t» 3 p* 


The imprisonment is to bo without hard labour, except where that is 
authorised by the statute under which the defendant is convicted, and 
then only if the justices think fit, and the term awarded does not exceed 
that auuiortsed ny the statute (tftid.). In proceedings under Revenue 
Acta, where the aum to be paid exceeds £50, the period of imprisonment in 
default may exceed throe months, but must not exceed six (ftid., s. 53). 

<i) Hee title Pbisons. 

(ft) Summary Jurisdiction Act, 1848 (11 & 12 Viet. c. 43), s. 28. 

(I) Summary Jurisdiction Act, 1879 (42 & 43 Viet. e. 49), s. 21 (4) ; 
Prison Act, 18(W (61 fts 62 Viet. c. 41), s. 9. Tbe same result fellow by 
aupUcation of the proceeds of distress; see title Dxstiobbs, VoL XL, p. 222. 
Toe person to whom the defendant makes the payment must pay ovmr the 
amount to the clerk to the iustioes upon whose warrant the dMmdaat is 
OPinittitted (Summary fummUon 4^ 1248 (11 & 12 Viet, e- 42^ •. 21)| 
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1269. If the justices find that the charge made against a defen- 
dant is proved, but that the circumstances of the case render it 
expedient to impose no penalty at all or merely a nominal one, they 
need not proceed to a conviction, but may instead dismiss the 
charge or information, or discharge the defendant conditionally on 
his giving security with or without sureties to be of good iKjhavioiir 
and to appear for conviction and sentence when called on at any 
time during a period, not exceeding three years, to be named in the 
order (m). 

They may also in such circumstances make an order for the 
payment by the defendant of damages for injury or compensation 
for loss not exceeding £10, and of such coks as they deem 
reasonable (n). 

and see further, p. 603, ante: and title Criminal Law and Piiookduke, 
Vol. IX., pp. 413, 425. 

(m) Probation of Offenders Act, 1907 (7 Kdw. 7, c. 17). s. 1 (1). Tlie 
oircumstanc/es which tliey may take into consideration are the cliarac‘tfr, 
antecedents, age, health, or mental condition of the defendant, or the 
trivial nature of the offence, or the extenuating circumstarncos, if any, 
under which the offence was committed; and see title Criminal Law 
AND Procedure, Vol. IX., pp. 413, 425. There is some doubt as to 
whether the jirovision applies to the case of an adult who could not have been 
tried by the justices if he had not pleaded guilty; compare the Summary 
Jurisdiction Act, 1879 (42 & 43 Viet. c. 49), s. 16 (repealed by the Probation 
of Offenders Act, 1907 (7 Edw. 7, c. 17) ). The conditions under which the 
defendant may be discharged are to be delivered in writing to the defendant 
(i5id., s. 2 (3) ). Among them is one for the supervision of the probat ion 
officer {ibid., s. 2 (1) ). 

Probation officers may bo appointed for each petty sessional division in 
the same manner as clerks to justices are appointed {itnd., s. 3 (1) ; see 
p. 611, post), and receive the salary fixed by tne authority which appoints 
them. The authority may relievo thorn of their oflicjc (I*robation of 
Offenders Act, 1907 (7 Edw. 7, c. 17), s. 3 (4), (6) ). The person specified 
for supervision of a case is ordinarily to be one of the probation officers 
appointed for the potty sessional division in which the justices act {ibid., 
s. 3 (3) (a) ) ; but if they think it expedient the justices may appoint un 
officer from another petty sessional division, or a person who is not a 
probation officer at all {ibid.). Special probation officers are apiK>iiited for 
children and act in cases whore the defendant is under sixteen years of 
age {ibid., s. 3 (2) ). 

The duties of a probation officer are defined as l>eing ; (I) to visit or 
receive reports from each jMsrson under his supervision at reasonable 
intervals as stated in the order, or as he may think fit ; (2) to see that the 
conditions imjiosed are observed; (3) to report to the court on the 
behaviour of persons under their supervision ; (4) fo ailvisc, assist, 
befriend, and, when necessary, to find suitable employment for persons 
under their supervision {ibid., s. 4). The City of London and each metro* 

S olitan police court district are regarded as separate petty sessional 
ivisions lor this purpose {ibid., s. 3 (7) ). 

Other conditions which the justices may impose are; (I) a prohibifion 
from associating with thieves and other undesirable persons ; (2) absten- 
tion from intoxi^ting liquor, where the offence charg^ was due to drink 
see R. V. Dovtes, f I969J 1 K. B. 892) ; (3) generally for sfxniririg that the 
defendant should lead an honest and industrious life (Probation of Offenders 
Act, 1907 (7 Edw. 7, c, 17), s. 2 (2) ). The extent of the fmwer conferred 
by ^ts provision is as vet undefini^. The eonditioas may be varied, or 
the recognisanoe on which they are imposed disohaiged by the justices, as 
^y think fit (ibid., s. 6). As to the power of quarter sessions to senteneo 
m prisoner on breach of condition, tee B. v. BnraUing, ri911] 1 K. B. 77. 

(a) Probation of Offenders Act, 1907 (7 Edw. 7, e. 17)r s. 1 (3). If the 
•totfite under whicli tlmoir^ice is charged permife of high^ damsfes being 
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1270. The justices have power to direct the delivery of properly 
of any kind, which has come into the possession of the police in 
connection with any criminal charge, to the person who appears to 
them to be the owner of it, on the application of the person claiming 
it or of the police themselves (o). If the owner cannot be ascer> 
tained, the justices may make such order as they think fit (p), but 
property left in the hands of the police* cannot be sold and the money 
appropriated for a year (q). Any person claiming to be the true 
owner can take proceedings for the recovery of property, dealt with 
by an order of the justices, from the person in whose possession it 
is, at any time within six months from the date of the order (a). 

1271. Property which has not passed into the possession of the 
police (/#) may be the subject of an order of restitution by justices if 
it has been stolen, or, in certain circumstances, if it has been 
obtained by false pretences (c). 

1272. Where the justices have before them a report of the police 
giving particulars of the pro|)erty taken from the defendant they may 
direct the return of the property, or of any portion of it, to him, or to 
any other person named by him, if they are of opinion that the 


paid, ili6 amount specified in the statute may be allowed by the justices 
(Probation of Offenders Act, 1907 (7 Edw. 7, c. 17), s. 1 (3)). As to 
ordering payment by the parent or guardian in the case of a person under 
sixteen, see title Criminai:. Law ani> Proceduke, Vol. IX., p. 424; and 
generally as to proceedings against children and young persons, juvenile 
courts, and eviaenee in relation thereto, see titles Ciumimal IaAw and 
pROOKDUiiB, Vol. IX., pp. 315, note (n), 328, 362 et $eq.t 377 et geq,^ 
422 ft SCO./ Evidence, YoI. Xlll., p. 569; Infants and Children, 
Vol. XVII., pp. 170 et $eq,, 176 ei $eq. 

(o) Police (Property) Act, 1B97 (60 & 61 Viet. o. 30), s. 1 (1). It includes 

property oomiug into the hands of the police from a pawnbroker who 
suH]HHds that it is stolen property (see Pawnbrokers Act, 1872 (35 A 36 
Met. c. 93). s. 34, and title Pawns and Pledges), or, in the Metro- 
politan Police District, from any person who suspects that it is stolen 
property (see Metropolitan Police Act, 1839 (2 A 3 Viet. c. 47), s. 66 ; 
(Hty Police Act, 1839 (2 A 3 Viet. c. xoiv.), s. 48 ; and title Police), or, 
in the ease of any person am^t^ed without a warrant, under the Larceny 
Act, 1861 (24 A 25 Viet. o. 96), s. 103. The power may be exercised by 
one justice. As to the powers of a metropolitan police magistrate, see 
p. 577, , 

( p) Polio© (Property) Act, 1897 (60 A 61 Viet. c. 30), s, 1 (I). 

(g) Ibid.t s. 2(3). If the property is perishable or inconvenient to keep 
it may be sold, but the prooeeos must ne kept till the period of a year is 
complete (ibid,). 

(n) Ibui,^ a. 1 (2). The right oeaeea by statute after the six months 
(ibid,), 

(5) Larceny Act, 1861 (24 A 25 Vict. o. 06), s. 100 ; see the Summary Juris- 
diction Act, 1870 (42 A 43 Vict. c. 40), s. 27 (3). But this does not apply 
where the offenee is one sgainst the htaemj Act, 1001 (I Edw. 7, e. 10) 
(see R, V. Brwdewdl (1005), 69 J. P. 376), nor to current coin which is passed 
ss such, unless in the possession of the thief, or, as in the case of a £6 gold 
piece, not ss a coin, hnt ss s eniiositj ( Mom v. Boiicodie, (1890} 2 C B. 
1 1 1). The order msy be either for the restitution of tho goods mr cl their 
proceeds, but not of both (£. v. Lmtdm Coonlir Mx p€uU JMkmtr 

d Co. (1008), 72 J. F. 613). See, further, tttle CsmiNAX. Law axD Pbo« 
CXDURR, VoL IX., pp. 684 si sfff. 

(f) 8ee title Law awD Fbocsduu, Yol. UL, pp, 70t, 70f ; 

and Jhmsoii r. Plolf, [lOII] 2 K. B. 291. As to the q^eeuS powers g{ 
metropolitan poliee msgistratefi sea pp. 576^ 577« self. 
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interests of justice and the safe custody of the defendant himself are sect. 5 . 
not endangered thereby (d ) ; but the order must be made while the Judgment 
defendant is before the court and not after conviction (<0. — 

Sect. 6. — Recognisances* 

1273. The justices may order any person to enter into a rocog. xokeeptiw 
nisance and find securities to keep the peace or to be of good behaviour peace. * 
towards the person applying to them for such order (/), or gener- 

ttllj (9)f but the person against whom it is sought to obtain the 
order must be brought before the justices upon a complaint, when 
the facts are ascertained and the case decided in the same 
manner as any other complaint under the Summary Jurisdiction 
Acts (//). If the justices make such an order and the defendant 
fail to comply with it, ho may be imprisoned (i). 

1274. In the exercise of their summary jurisdiction powers On mijoum- 
justices may require a defendant to enter into a recognisance with 

or without sureiies for his appearance, on any adjournment of the “l**'*^*^*’** 
hearing, whether made in the ordinary course of the hearing or on 
account of variance in the information, complaint, Bummons, or 
warrant, and the evidence adduced, or on account of the non- 
appearance of the informant or complainant, or on appeal to quarter 
sessions, or by special case (Ic), 

1275. On the other hand, they may dispense with any statutory DinpensfnR 
requirement as to the defendant entering into a recognisance and wiiii 
finding sureties for keeping the peace or performing any other con- 

dition, whether the punishment specified by statute is imprisonment 
or a fine (/) ; and where a defendant has l)een committed to prison 
in default of finding sureties they may dispense with the sureties 
or reduce the amount in which they are bound, or use their 

(d) Summary Jurisdiction Act, 1879 (42 & 43 Viet. c. 49), s. 44. The 
power may be exercised by one justice. 

(«) R, ▼. R*Eyneourt (1888), 21 Q. B. D. 109. 

(/) Summary Jurisdiction Act, 1879 (42 & 43 Viet. c. 49), s. 25. The 
powers friYen may be exercised by one justice, or by a court of summary 
jurisdictioD, whether a petty sessional court or not. 

(ff) Probation of Offenders Act, 1907 (7 Edw. 7, r. 17); si^ p. 605. 
ante. The order may be made, although the date fixed for the proceeding 
which threatened to cause a brejmh of the pea<’ 0 . has passed (R. v. Little, 

Ex jmrU Wise (1910) 74 J. P. 7). 

{ft) Summary Jurisdiction Act, 1879 (42 8c 43 Viet, c. 49), s. 25. The 
former practice of granting an order on the oath of the informant, in a 
manner similar to that in which articles of the peace are ordered by 
quarter sessions (see p. 633. post), is abolished by this provision. 

(t) If a defendant m default of compliance is brouj^ht before a court of 
petty sessions, he may be sentenced to six months* imprisonment, but if 
More a single justice only, or justices in a court of summary jurisdiction 
which is not a petty sessional court, then to fourteen days only. 

(k) Summary Jurisdiction Act, 1848 (11 Ac 12 Viet. c. 43), ss. 3. 9, 13, 

16; Summary Jurisdiction Act, 1879 (42 Ac 43 Viet. c. 49), ss. 20 (11), 

31, 38 ; Summary Jurisdiction Act, 1857 (20 Ac 21 Viet. e. 43), s. 3, 

If enMed into nnder the last Act they must be forwarded for enforcement 
to the clerk of the peace (ihsd., a. 13), but if under the Summary Jurisdietbn 
Aet» 1879 (42 Sc 43 Viot. e. 49), they need not be so transmitted except 
wlm a person seeking to put in loiee a recojmisaiice to keep the peace 
mr he of good behaviour so requires it by notme tn writing (ibid., s. 9 (3) ), 

(l) SuttiUMy Jmiidietion Aet, 1879 (42 Ac 43 Viet e. 49), s. 4. 
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discretion in dealing otherwise with the case, if upon inquiry into 
the case and upon the production of new evidence they think right 
so to do (7/t). 

1276. The amount in which the principal and sureties are to be 
lK)un(l must he fixed by the justices, but the recognisances may be 
actually entered into l>efore any other justice or justices, or before 
a clerk to justices, or before a superintendent or inspector of police 
or their equal in rank, or the officer in charge of a police station, 
or, where any of the parties is in jjrison, before the governor or 
keeper of the prison (w)* 

1277. If the justices, in relation to proceedings before whom the 
recognisance was ordered, consider it to be forfeited they may 
declare it to be forfeited and enforce payment by distress (o) ; but at 
any time before a sale is effected of the goods distrained they may 
cancel or mitigate the forfeiture upon the defendant’s application, 
and upon his giving security to their satisfaction for the future 
performance of the conditions required, and for the payment of the 
costs incurred by the forfeiture, or upon such other conditions as 
they think fit (p). 

If the justices are satisfied by information on oath that a person 
whom they have caused to enter into a recognisance under the 
Probation of Offenders Act, 1907 (a), has failed to observe any of the 
conditions imposed on him, they may secure his attendance before 
them by warrant or summons, and, on being satisfied of his default, 
may convict and sentence him forthwith for his original offence 
without further proof of his guilt (a). If the person in default is 
under twelve years of age they may order him to be sent to a 
certified industrial school (6). 


{m) Summary Jurisdiction Act, 1879 (42 & 43 Viet. o. 49) s. 26. The 
mode of application for such variation of the conditions is an application 
for a summons requiring the complainant to show cause to the contrary 
(Summary Jurisdiction Kules, 1886, r. 17). 

(w) Summary Jurisdiction Act, 1879 (42 & 43 Viet. o. 49), s. 42. The 
govenior of a prison is not required to accept any surety unless he receives 
a eertiticato from the justices or their clerk that the proposed surety is 
able, if required, to pay the amount in which he is to be hound (Summary 
Jurisdiction Rules, 1886, r. 13; see note (f), p. 616, noat). 

{o) Summary Jurisdiction Act, 1879 (42 6c 43 Viet. c. 49), s. 9 (2). 
Furfeited sums are to be paid to the clerk to the justices and dealt with 
by him in the same manner as unappropriated fines {ibid., s. 9 (4) ; see 
t). 603, ante, and p. 616, poet). As to procedure on distress, see title 
biSTKKSS, VoL XL, pp. 221 et teg. 

If the principal commits any offence which is in law a breach of the 
conditions of the recognisance the justices may by C4>nviction declare the 
recogniaanoe forfeited and require payment by the principal and sureties 
of the sums for which they are bound (Summary Juruidiction Act, 1879 
(42 dc 43 Viet o. 49), t. 9 (2) ). 
ip) Ibid,, s. 9 (1). 

(a) 7 Kdw. 7, c. 17, a. 6 (1), (6). If brouglti in the firat instance before 
a court of summary jurisdiction other than the one making the order the 
court may remand him, in custody or in bail, to the court which made the 
order (tm, a. 6 (2). (S). (4) ). 

(41 ibid,, a. 6 (4) ; see the Children Act. 1908 (8 £dw. 7, e. 63), s. 87; 
and title Educatiok, Vol. XIL, p* 71. As to ordering a parent or guar* 
dian to give security, sec title CmmiiAi. Law aun Pnoesnuu, VoL lX»t 
p. 434 $ and Si to binding persona under sixteen, see ibid., p. 438. 
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1278. The justices may accept security from a party before them for 
the payment of a sum of money or of an instalment thereof (c), or for 
the due performance of the conditions of a recognisance (d), or for 
the prosecution of an appeal to quarter sessions (e). Such security, 
whether given by a principal or surety, may be given by the deposit 
of money with the clerk to the justices, or by an oral or written 
acknowledgment of the undertaking or conditions by which, and the 
sum for which, the party is bound (/). 

A sum due in pursuance of a security from a principal may be 
recovered in the same manner as a tine, if the security was given in 
regard to a sum adjudged payable by a conviction ; or in the same 
manner as a civil debt, if the security was given for any other 
purpose (/jr). A sum due from a surety is recoverable in every case 
as a civil debt (A), and a sum paid by a surety on behalf of his 
principal may be recovered by him in the same manner (i). 


Shot. S. 
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nisances. 
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Recovery of 
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Sect. 7. — Recovery of Civil Debts, 

1279. A civil debt is a sum of money claimed to be due and Definition oi 
recoverable in a court of summary jurisdiction upon complaint, and 
not upon information (A;). Justices have power to entertain a com- 
plaint for a civil debt and to issue a summons thereon, but they may 
not issue a warrant for the apprehension of the defendant if he fails 
to appear (1), The summons must have either contained in it or 
annexed to it particulars of the sum claimed (w). 


(0) Summary Jurisdiction Act, 1879 (42 & 43 Viet. c. 49), s. 7 (3). Wlicre 
security is so given the payment of the sum of money secured must he 
enforced by means of it instead of any other means (ibid., s. 23 (5) ). 

(d) Ibid., 8 . 9. 

(e) Ibid., 8 . 31 (3), (4). 

(/) Ibid., 8. 23. The Summary Jurisdiction Rules, 1886, provide a form 
for a security (thu2.,r. 14), and contain regulations as to the duties of the 
clerk to the justices in regard to recording it and giving notice of for- 
feiture (ibid., rr. 16, 16) ; see p. 616, post. 

(g) Summary Jurisdiction Act, 1879 (42 & 43 Viet. c. 40), s. 23 (3). As 
to such modes of recovery, see p. 604, ante, and the text, infra. 

(h) Summary Jurisdiction Act, 1879 (42 & 43 Viet. o. 49), s. 23 (2). 

(1) Ibid., s. 23 (4). 

(k) Ibid,, s. 6. The words ** and not upon information mean that the 
term ** civil debt is oonfined to oases where a complaint is the proper mode 
of proceeding and to emphasise the exclusion of criminal matter from the 
provision (B, v, Kerswill, [1896] 1 Q. B. 1). No fine nor penalty for an 
ofTeitce, whether of a public or ^uost-public character, can be recovered as 
a civil debt (£. v. Faget (1881), 8 Q. B. D, 161), but the fact that a 
particular statute provides that a debt due may be recovered as if it was 
a penalty under that Act does not constitute the debt anything but a 
civil mattw (B. ▼. Master (1869), L. R. 4 Q. B. 286). Poor rates are 
not recoverable as a civil debt (B. v. Price (1880), 5 (J. B. D. 300 ; see* 
Seaman v. Barley, [1896] 2 Q. B. 344, C. A. ; and title Bates and Ratiwc), 
but a district rate it so recoverable (Southwark and VauxhaU Water Co, 
V. Hampton Urban Oanncil, [1899] 1 Q. B. 273, 0. A.), and so is a sum due 
for mamtenanee of a pauper relation (Be Gamble^ [1899] I Q* B. 305 1 
see title Poor Law). 

(l) Summaary Jurisdiction Act, 1879 (42 U 43 Viet. e. 49), s, 36 (1). 

(m) Suminary Juiisdietlou 1686, r* I9t 

H,L.— XIX. 
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1280. If at the hearing the justices decide that the sum claimed is 
due they may make an order for the payment of it and of costs (n); 
but they cannot enforce their order by imprisonment in default of 
distress or otherwise unless the defendant either has or has had 
since the date of the order the means to pay the sum adjudged to be 
due and has neglected or refused or does neglect or refuse to pay 
it (o)- In the case of such neglect or refusal the justices making 
the order, or any other justice having jurisdiction in the same area, 
may exercise the power of imprisonment given to a county court 
by the Debtors Act, 1869 (p ) ; but before doing so a judgment 
Bumtiions must be issued and served on the defendant calling upon 
))im to appear and be examined upon oath (q). At the hearing of 
the judgment summons the defendant may be called upon to give 
evidence (r), and any witness may be summoned to prove the means 
possessed by the defendant in the same manner as witnesses are 
pumnioned to give evidence on the hearing of a complaint (a). The 
hearing of the summons may be adjourned from time to time (f). 

1281. If after hearing the evidence adduced the justices determine 
to commit the defendant to prison, the order of commitment must 
bear the date of the day it is made (a), and must have indorsed on it 
the amount on jtayment of which the defendant will be discharged (//). 
That amount will include the costs, if any, given to the plaintiiT 
for endeavouring to enforce the order (c). 

1282. The defendant is entitled to be discharged before comniit- 
inont if he pays the prescribed amount to the ofBcer holding the 
order (d), or after commitment on payment to the clerk to the 
justices who made the order, or to the governor of the prison (e). 


(u) Suinmary Jurisdiction Act, 1879 (42 & 43 Viet. c. 49), 8. 36. 

(o) Jlfid., B. 36 (2) ; Bee title Distkess, Vol. XI., p. 224. 

(v) Summary Jurisdiction Act, 1879 (42 & 43 Viet. c. 49), s. 35 (2); 
Debtors Act, 1869 (32 &. 33 Viet. o. 62); and see title Bakkruptct ani> 
IwsoLVENCT, Vol. 11,, pp. 341 ei Beg. 

iq) Summary Jurisdiction Rules, 1886, r. 20. The service must take 

S ince two clear days before the day appointed for the appearance of llio 
efendant (ibid., r. 23). It is to be served personally wheievcr practicable, 
but if it nupears on oatb that prompt personal service is for any reason 
ini practicable, the court may make an order for substituted or other 
service as they think proper (fbtd., r. 21), The summons may bo issued 
although no distress warrant is applied for, and its service, when made out 
of the jurisdiction of the court issuing it, may be proved by affidavit or 
aolctiin declaration {ibid., r. 22). 

(r) Ibid., r. 20. 

(«) Ibiil, r. 25. 

{i) Ibid., r. 24. 

(<i) Ibid., r. 26. 

(6) Ibid., IT. 27, 28. 

(c) Ibid., r. 29 ; see the Debtors Act, 1869 (S2 Sc 33 Viet. e. 62), s. 5, 

(d) Nummary Jarisdiction Rules, 1886, r. 27. The officer must pay over 
the sum to the clerk to the justices {ibid.}. 

>} Ibid., r. 28. If payment is made to the ^vemor of the priaon (see 
title Prisoks), a sufficient amount must be added to cover Uie cost of 
Uausmiasion by post office order or others ise to the clerk to the justices. 
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Part IX. — Procedure not under Summary 
Jurisdiction. 

1288. The preliuiinary examination before justices of persons 
charged with the comiiiisBion of indictable offences is regulated by 
the Indictable Offences Act, 1848 (/), and is dealt with elsewhere. 

Warrants or orders issued or made by justices in regard to the 
removal of paupers, and complaints or orders made to or by them 
with respect to lunatics, are excepted from the operation of suimnary 
jurisdiction procedure, and are dealt with elsewhere (r/). 

Bastardy matters, also dealt with elsewhere, are similarly ex- 
cepted (//), save as to the backing of warrants for the apnearam-e 
of a putative father, the levying of sums to be pai<l \iiuh*r an 
order of justices, or imprisonment in default, and the conditions of 
appeal (i). 


Part X. — Clerks to Justices. 


Sect. 1. — In Generah 

1284. A clerk is api>ointod for every petty sessional division of a 
county and for every borough having a separate commission of the 
l>eace {jk). 

The appointment is made in counties by the justicc^s acting in and 
for the i>etty sessional division (/), and in boroiigbs having a st^parato 
commission of the peace by the justices of the borough (m). In 
boroughs which liave no separate commission the appointment is 
made by the justices acting in and for the }>etty sossional division of 
the county. A clerk cannot be appointed by tlie mayor and 
ex-mayor for borough business only (n). 

Where special or i>etty sessions are usually held at more than one 
court-house or place in a petty sessional division, a separate clerk may 
Ih) appointed in respect of each such place (o); and in any case the 


(/) II dc 12 Viet. c. 42; see title Crimikal Law and Pkocedurr, Vol. IX., 
pp. 311 et $tq. 

ig) Summary Jurisdiction Act, 1848 (11 A 12 Viet. c. 43), s. 35 ; see 
Lunatics and Persons of Unsound Mind, pp. 380 et eeg., ante; Poor 

Law. 

( h ) See title Bastardy, VoI. II., pp. 443 et etq . 

(t) Summary Jurisdiction Act, 1848 (11 U 12 Viet. c. 43), s. 35; Sum- 
mary Jurisdiction Act, 1879 (42 & 43 Viet. c. 40), s. 54. See title 
Bastardy, Yol. 11., pp. 443 et $eq. 

(k) Justices Clerks Act, 1877 (40 dc 41 Viet c. 43), s. 5 ; BfuitlaipaJ 
Corporations Act 1882 (45 & 48 Viet. c. 50), s. 150; Local Govemaient 
Act, 1888 (61 U 52 Viet c. 41), s. 84. 

(0 Justices Clerics Act. 1877 (40 A 41 Viet. c. 43), s. 5. 

\m) Municipal Corporatioiia Act, 1882 (45 A 40 Viet c. 53), s. 159 (1). 
(a) Uuntingdon Corneratian v. IJvntingdon County Council, (1 901] 2 K.'B. 
257 : but the county justires may appoint a second derk for tbe divlaion 
whidi includes tbe borough {ibid.). 

(#} JuuUm Clerks Act, 1877 (40 A 41 Viet. e. 43), a. 0 (1), 
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appointment ot more than one clerk may be authorised by the 
Secretary of State on the application of the local authority (p). 

1286. The qualification required in the case of a cleric either to 
county or borough justices is that he must either (1) be a barrister 
of not less than fourteen years' standing, or (2) be a solicitor of the 
Supreme Court, or (8) have served not less than seven years as 
clerk to a stipendiary or police magistrate or to either a metro- 
politan or City of London police court (q). But exception is made 
in the case of one vfho has acted as, or as the assistant of, a justices* 
clerk for a period of fourteen years, if in the opinion of the justices 
making the appointment there are special circumstances which make 
his selection desirable (r). 

1286. No clerk of the peace for a county or borough or his deputy 
or the partner of either may be appointed clerk to the justices of a 
petty sessional divison or of a borough within the county («) ; and, 
in the case of a borough, no alderman nor councillor of a borough may 
be appointed clerk to the justices of the borough (t). 

The office of justice and that of clerk to justices are incompatible (a). 

A clerk to borough justices is forbidden under pain of a heavy 
penalty from being directly or indirectly employed or interested by 
himself, or his partner, or otherwise, in the prosecution of any 
offender committed for trial by the justices, for whom he acts as 
clerk, at any court of gaol delivery or quarter sessions (/>). 

There is no similar provision in regard to counties, but the 
practice of acting in such circumstances has been discountenanced (c). 

1287. The clerks to justices both in counties and boroughs hold 
office during the pleasure of the justices (d). They may therefore 
1)6 dismissed at any time (e), and upon dismissal have no claim to 
compt^nsation for loss of their emoluments (/), 


(р) Justices Clerks Act, 1877 (40 6l 41 Viet. o. 43), s. 5 (4). 

iq) Ibiil, 8. 7. 

(r) Ibid, 

(«) Justices Clerks Act, 1877 (40 & 41 Viet. c. 43), s. 7 ; Municipal 
Corporations Act, 1882 (45 A 46 Viet. o. 50), s. 159 (2). Certain exceptions 
to tnis rule were made by these statutes in favour of persons aueady 
boldinir the office in 1877 and 1861 respectively. 

(I) Ibid,, s. 159 (2). 

{a) See p. 551, ante. 

(6) Municipal CeriKiratioiis Act, 1882 (45 A 46 VicLo. 50), s. 159 (3). (4), 
(6). The penalty is £100, half of which is payable to the person bringing 
the action to recover it. Where a derk to the justices of a borough, 
which had no quarter sessions of its own, was in partnership with the 
holder of the office of clerk of the peace for tlie county, ana by agree- 
ment with him received half the fees payable to the clerk of the peace, it 
was held, under the Municipal Corporations Act, 1835 (5 A 6 WiU. 4, 
c. 76), which the Municipal Coiporations Act, 1882 (45 A 46 Viet. c. 50), 
repeals and replaces, that the cleric had committed an offence {R. v. Fox 
(1859),! £. Ak 720). 

(с) See R, v. BuekeU (1888), 52 J. P. 136, per Lord Colkridoe, C.J. 

(d) Justices Clerks Act, 1877 (40 A 41 Viet. o. 43), s. 5; Municipal 
Corporations Act, 1882 (45 A 46 Viet. e. 50), s. 159 (1). 

(s) Mx parte Samdpe (1833), 4 B. A Ad. 863 ; R, v. Fax (1858), 8 £. A B. 
i39 ; B. V. Baimia CarparaHtm, [1892] 2 Q. B. 21. 

(f) Criminal Jnalioe Adminiilimtton Act, 1851 (14 A 15 Vkt. c. 55), a. 9, 
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1398* Every person holding the office of clerk to justices must 
be paid by sal^ (g ) ; and the fees v^hieh vrere fonneriy payable to 
him are now collect^ by him and paid to the local authority (fc). 


ig) JusUeeo^ clerks were formerly paid by fees, but payment by salary 
became permissible in 1851 under Uie Oimiual JusUih) Adininistratioa 
Act, 1861 (14 Sc 15 Viet. e. 56), s. 9, and oompulsory in 1878 under Uie 
Justices Clerks Act, 1877 (40 A& 41 Viet. o. 43), s. 2. The sidary to be paid 
to a clerk is to include and to be deemed the remuneration fur all business 
which be may by reason of his oUiee be called on to perforin (Criminal 
Justice Administration Act, 1851 (14 At 15 Viet. c. 55), s. 10). linder that 
Act certain classes of business might be excepted, hut the exception was 
abolished by the Justices Clerks Act, 1877 (40 & 41 Viet. o. 43), s. 3, and 
the only business for which justices* clerks may n^ceive fe<^ for their own 
use is the giving copies of depositions {ibid.). The amount of the salary 
is to be determined or varied upon reconsideration by the Secretary of 
State upon the recommendation of the local authority (Criminal Justice 
Administration Act, 1851 (14 & 15 Viet. c. 55), s. 9 ; Justices Clerks Act, 
1877 (40 & 41 Viet. c. 43), s. 2). The local authority, subject to the 
following exception, is the standing joint committee of the county council 
and quarter sessions (Local Goveniujeiit Act, 1888 (51 & 52 Viet. c. 41), 
as. 30, 84) : in the case of boroughs which had separate commissions of 
the peace before 1878 the borough council is the local authority ( TAft/ori 
Corfioraiion v. Norfolk County Council [1808] 2 Q. H. 408, C. A.) ; but 
no order for the determination or variation of the salary may he made in 
the case of a borough without the approval, by a meeting of the borough 
justices, of the recommendation inaue by the council (('riminal Justice 
Administration Act, 1851 (14 Ac 15 Viet. c. 55), s. 9). Where no recom- 
mendation is made, the Secretary of State may fix the salary upon liis 
own initiative (Justices Clerks Act, 1877 (40 41 Viet. o. 43), s. 2), 

except in the case of boroughs which have received a separate C€>mmi8sion 
of the peace since the 1st February, 1878, in which cose, in the absence 
of a recommendation by the council, it is presumed that the clerk to 
the justices would be entitled to claim the fees. 7'he salary is payable, 
in the case of petty sessional divisions of a county, by the county council 
(I^al Government Act, 1888 (51 A& 52 Viet. c. 41), s. 84 (2) ) ; and this 
includes boroughs which have no separate coromisaion of the poac'e, but 
in which a court of petty sessions for the county is held {liunlinadon 
Corporation v. nuntii%gdon County Council, [1901] 2 K. 11. 257) ; and see 
title liOCAL GovERNifENT, p. 359, anic. In the rase of boroughs having a 
court of quarter sessions it is payable out of the borough fund (Oirninat 
Justice Administration Act, 1851 (14 Ac 16 Viet. c. 65), s. 9 ; see ThHford 
Corfioration v. Norfolk County Council, cupra, overruling Nx parte Kent 
County Council and Dover Council, t!x parte Kent County Council and 
Sandwich Council, (1891] I Q. II. 389, and Re Herefordshire County Council 
and J*eominetcT Ilorough Town Council, and Re Local Government Act, I8HH, 
(1805] 1 Q. B. 43) ; and see title Ix»cal Oovisrnmknt, pp. 319, 32<^ ante . 
County boroughs having no quarter sessions of their own are to contribute 
to the expenses of the petty sessions of the county (I^tocal Government 
Act, 1888 (51 Ac 52 Viet c. 41), s. 32) ; and see title Local Governioskt, 

L 353, ante. The amount of the clerk's salary may, if It is thought fit, 
made to vary according to the amount of business (Justices Clerks 
Act, 1877 (40 & 41 Viet. c. 43), s. 2 ; and see Home Office Circular, I6th 
December, 1901). As to the salary of the clerks of metropolitan polic4» 
magistrates and stipendiary magistrates, seejpp. 016, 617, poet, 

(k) Criminal Justice Administration Act, 1851 (14 Ac 16 Viet. o. 55), 
s. 11 ; Justices Clerks Act, 1877 (40 Ac 41 Viet. c. 43), s. 9. As to t*ie 
local authority, see note (g), eupra. The fees to be collected by the 
clerks to justices are those set out in a table of fees submitted by 
the local authority and approved by the Secretary of State, who has 
power to alter it, due regard, however, being had to the principle 
that the amount likely to be received In reepect of them should be 
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Any clerk who demands a fee greater than that duly authorised (*) 
commits an offence for which he is liable to a penally of £20 (k). 

When there is no order of the justices as to costs the amount of 
the fees due to the clerk is a simple debt, payment of which is to be 
enforced in a county court against a prosecutor or informant who is 
personally liable (!)• 

The fees due to a clerk to justices may be remitted by the justices 
before whom the proceedings were bad in regard to which the fees 
were payable (m). A record of fees so remitted is contained in the 
remitted fee book kept by the clerk (n). 

1289. When any other person acts as the clerk to a court of 
summary jurisdiction he is to be deemed to act as the deputy of tlie 
clerk, and is to make a return to the clerk of all matters done by 
the court, and of all matters which the clerk of the court is required 
to enter in a register or otherwise to record (o). 

1290. The duties of a clerk to justices in every petty sessional 
division of a county comprise the duties of clerk of petty sessions, 
clerk of special sessions, and clerk of any justice or justices of the 
peace ( p). 

Tlie duties of a clerk to justices in a borough having a separate 
commission of the peace are of a similar nature. 


equivalent to the amount to be paid by way of salary to the clerks 
(Justices (-lerks Act, 1877 (40 U 41 Viet. o. 43), s. 8). Formerly the 
table of fees was settled by the justices at quarter sessions, subject to the 
approval of the justices of assize, or, in Middlesex, the Lord Chief Justice 
of England ; compare Justices* Clerks* Fees Act, 1753 (26 Geo. 2, c. 14). 
The table of fees may be revised from time to time by the Secretary of 
State upon complaint that the amount received in respect of them is 
either more or less than equivalent to the clerk’s salary. He may require 
a statement of fees actually received to be submitted to him by the local 
authority and a new table to be compiled by them ; and in default of their 
oomplyiiig with his requisition he may compile the revised table himself 
(Jttstic4»s Clerks Act, 1877 (40 dc 41 Vict. c. 43), s. 8). 

(i) As to the authorised table of fees, see note (k), p. 613, tapra. 
ik) Justices* Clerks* Fees Act, 1753 (26 Geo. 2, o. 14), a. 2; Summary 
Jurisdiction Act, 1848 (11 & 12 Vict. c. 43), s. 30. The penadty may be 
r(»covered by anyone who will sue for it, and the venue is local {Lewu v. 
J}avi» ( 1875), L. K. 10 Exch. 86, Ex. Ch.). Where, however, the extra fee is 
demanded by the clerk under a bona fide mistake of fact, he would appear 
not to be liable to the penalty (see Bowman v. Blyth (1856), 7 £. dc B. 26). 

(i) Drew V. Uarrii (1849), 14 J. P, 26 ; but where the person sued is 
not personally liable, as, lor instance, a stationmaster who gives a person 
ill charge for an offence committed at a railway station, and appears nefore 
the justices to give evidence but is not the prosecutor, payment cannot be 
enforced against him (IMdisk v. Sitchinar (1878), 48 L. J. (M. c.) 31). It 
is no ground for enforcing an order on overseers for payment of money 
for fees due to a constable to show that the constable bad already paid fees 
due to a clerk to justicea and sought to reimburse himsell Ofeiikrop 
Opentere v. Wkidooat (1883), 9 L. T. 383). 

(m) Criminal Juatloe Administration Act, 1851 (14 dc 15 Vict. o, 55), •,12. 
(a) Summary Jurisdiction Buies, 1886, r. 10. The form of the book is 
preacribed in ibid., Sobed«, Part 111., and providea for record of (1) the 
date ; (2) nature of business ; (3) amount of fees ; (4) reason for remission ; 
(5) signature of jusUeea. As to the remission of penalties, or payment of 
fine to an Informant towards the payment of his costs, see p. 803, oafs, 
(e) Summary Jurisdiotion Act, 1870 (42 & 43 Vict e. 40), a. 48, 

<p) JuaUcea Clerka Act, 1877 (40 it 41 Viet e. 43), a. 6. 
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im It is the duty of every clerk to justices to keep a register 
containing the minutes or memoranda of all convictions and orders 
of the court (q)^ together with such particulars as are required hv 
the rules made under the Summary Jurisdiction Acts(r). Each 
entry in the register relating to proceedings before a petty sessional 
court must be made or signed by one of the justices constituting 
the court {$) ; but where the proceedings are before a court of 
summary jurisdiction, not a petty sessional court, a return made or 
signed by the justices or one of the justices constituting the court 
may be sent to the clerk and entered by him in the register (a). 

The register, or any extract therefrom certified by the clerk, is 
piimn facie evidence of the matters contained tlieroin for the informa- 
tion of a court of summary jurisdiction acting for the same county, 
borough, or place as that for which the register is kopt(/;). Tro- 
duction of it does not dispense with legal proof of a previous 
conviction or order made against a defendant (c), unless made in 
the same court and in regard to a similar matter (f/). It must l>e 
oi)en for inspection, without charge, by any justice or any person 
authorised by any justice or the Secretary of State (r). 

1292. A clerk to justices is required to keep an account of the 
fines and penalties imposed by the justices for whom ho act8(y ), 
and this account is kept by him in conjunction with the account of 
fees received (r;). The account is to l>e rendered to tJie treasurer 


(7) Summary JuriRdictioo Act, 1879 (42 & 43 Viet. c. 70), s. 22. 

(r) Summary tlurisdioiion Uulea, 1886, r. 3. Tim rcgiKter itHclf must 
show (1) the number of cases ; (2) the name of iiiformatit or complaitmtii. ; 
(3) the name of the defendant and his age if under sixteen ; (4) the nature 
of the offence or matter of complaint ; (5) the minute of adjudication ; 
(6) the justices adjudicating {ibid,, 8oh^., Part 111.). 

(j) Summary Jurisdiction Act, 1879 (42 & 43 Viet. 0. 79), s. 22 (4)* 

{a) Ibid. ; Summary Jurisdiction Rules, 1886, r. 5. 

(b) Summary Jurisdiction Act, 1879 (42 & 43 Viet. c. 79), s. 22 (2). 

{€) Ibid. 

{d) London School Board y. Harvey (1879), 4 Q. 11. 1). 451 ; Police Oom* 
mieeioner v. Donovan, fl903] I K. R. 895. 

(e) Summary Jurisdiction Act. 1879 (42 At 43 Viet. c. 49), s. 22 (6). 

(/) Justices Clerks Act, 1877 (40 At 41 Viet. c. 43), s. 6; Siuurnary 
Jurisdiction Rules, 1886, r. 6. 

(y) Ibid., Sched,, Part III. The form there prescribed provides for a 
rtTord of (1) date of any onler made; (2) name of the person by whom 
the fine or fee is payable, and in the case of a fine the name of the parish, 
township, or place in which the offence was committed ; (3) nature of 
the offence or proceeding ; (4) date of committal, if any ; (5) amount 
of the fine; (6) — (10) appropriation of the fine tc the police, the 
Exchequer or other persons, aeductions etc., and net amount payable 
to the treasurer; (11) total fees; (12) — (15) appropriation of fees to 
police, clerk of the peace, and otlier persons, deductions etc., and net 
amount payable to the treasurer. Where payment of a fine is deferred or 
made by instalments, the fact must be not^ under a separate heading. 
Remarks ** (ibid., r. 7) ; and in the case of fines payable by instalments 
each receipt most be recorded in a book kept for that purpose (ibid., r. 9). 
A local authority may vary the form in which the account is to he kept 
(ibid., r. 6), but where accounts are kept in any form pres^^ribed or 
anthoris^ by the rules, the clerk is dispensed from the duty of rendering 
other accounts relating to the same particulars (Summary Jurisdictiofa 
Buies, 1986, r. 6). 
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\,\ve local authority (h), to whom the fees and such of the fines as 
otherwise appropriated by statute are payable quarterly, or 
at any less interval, as may be directed by that authority (i). He 
must ‘keep a separate record of fines payable to the Exchequer, and 
render account thereof quarterly to the Secretary of State on the 
10th day of January, April, July, and October (j). 

Penally for Wilful omission by a clerk to justices to account for or pay any 

omiwion to fgg qj. received by him renders him liable to a penalty of £20 
account. . i_ • • / 1 \ * af 

for every such omission (k). 

(ill.) To keep 1293. The clerk must also keep a security book for the record of 
^^urity every security given in relation to any proceeding before the justices 
whose clerk he is (Z). The book or any certified extract therefrom 
is priiud facie evidence, in the same manner as the register of the 
facts stated therein (wi). Where a security is forfeited it is the duty 
of the clerk to serve notice thereof on the principal two clear days 
bcifore issue of a warrant of distress (n). Forfeited securities are to be 
applied by the clerk in the same manner as unappropriated 
fines (o). 

Sect. 2. — Clerks to Metropolitan l^ulke Magistrates, 

Apnointmr*nl 1294. I'he clerks and other officers of the various police courts 
aadtAinry. established in the metropolitan police court districts are appointed 
by the Secretary of State ( p). Their salaries are charged upon the 
Metropolitan Police Fund (q), 

(K) The local authority is, in the case of clerks of petty sessional 
divisions of counties, the county council; in the case of clerks to borough 
justices the borough council (Criminal Justice Administration Act, 1851 
(14 ^ 15 Viet. c. 55), s. 11 ; Local Government Act, 1888 (51 & 52 Viet, 
e. 41), B. 84 ; and see Thetford Corporation v. Norfolk County Council^ [1898] 
2Q. n. 468. C, A.). 

(f) Justiot^s Clerks Act. 1877 (40 & 41 Viet. c. 43), 8. 6. As to the 
application of unappropriated fines inflicted by borough justices in non- 
county and non quartor sessions borough, see Ceorge y. Thomas^ [1910] 2 
K. n. 051, 

( 7 ) Suiiiiiiary Jurisdiction Rules, 1886, r. 11. The record must contain 

(1 ) the date ; (2) the name of the person fined ; (3) the Act under which the 
fine Was imposed ; (4) the amount of the fine ; (5) the name of the person 
by whom it was received ; (6) if any fine already remitted, the date and 
the person to whom sent ; (7) particulars as to any forfeiture; (8) remarks 
(«5ia., Sched., Part 111.). 

(A*) Justices Clerks Act, 1877 (40 41 Viet. c. 43). ss. 6, 9. The penalty 

may be recovered by any person who sues for it (tbtd.). 

(l) Summary Junsdiction Rules, 1886, r. 15. The record must show 
whether the person bound is bound as principal or surety, tbe sum in which, 
and the undertaking or condition by which, he is bound, the date of the 
security, and the person before whom it is taken (ibid.). Where not 
entered into before tbe court or the clerk of tbe court a return is to be made 
by the person before whom it was entered into, and is to be recorded by the 
clerk (ibid.). The clerk may iuue a certificate that he is satisfied of the 
ability of a proposed surety to pay the amount in which he is to be bound, 
lor the information of the governor ot a prison (ibid., r. 13; see note (a), 
p. 608, ante). 

(m) Summary Jurisdietton Buka, 188fi^ r. 15. 

(n) Ibid., r. 16. 

(0) Ibid., T. 12. 

Ip) Metropolitan Police Courts Act. 1639 (2 dk 3 Viet e. 71). a. 5. 

Metropolitan Police CpwfU Act, 1397 {60 4 61 Vkt. p. 26), a, I ; aa# 
tlUr Fouci. 
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!n order to be eligible as chief clerk of any of the police courts 
established in the metropolitan {xilice court districts a person 
must be a solicitor of the Supreme Court, or have served as clerk 
in one or more of the said police courts or as clerk to the 
justices of a petty sessional division within the Metropolitan Police 
i)istrict for at least seven years (r). 

No clerk appointed to any of the first estahlished courts («) mny 
hold any other office or eiuployinent whatever (0. 

1296. Their duties are the same as those of clerks to justices («). 

The fees and fines collected by them are to accounted for 
and, except fines otherwise appropriated hy statute, are payable to 
the Receiver of the Metropolitan Police District (/ ). 

1296. The fees which are authorised are settled by statute, and a 
table in which they are set out must be fixed in a conspicuous place in 
each of the police courts (a ). Where a fee is due but not paid the 
magistrate has power to summon the debtor and make an order for 
its payment with costs (a). In default of payment he may issue 
a warrant of distress for the recovery of the amount due and 
costs (6). 


Sect. 8. — Clerks to Stipendiary Maijistrntes. 

1297. Clerks to stipendiary magistrates (r) are aj)pointed hy the 
magistrates themselves, and are removable at their pleasure (d). 
Their salaries are payable hy the local authority, and in the event 
of dispute the difference is to be deterniiiied hy the Secretary of 
State (c). 

Only solicitors in actual practice are eligible for the a2>point- 
ment (/). 

They may not be concerned, either by themselves or their 
partners, in any matter before the magistrate for whom they act as 
clerk or in any matter arising out of or conso<|uont thereon upon 
pain of dismissal (y). 


(r) Metropolitan Police Courts Act, 1839 (2 Sc 3 Viet. e. 71), s. 5. 

(«) As to these courts, see note (d), p. 548. tmte, 

(/) Metropolitan Police Courts Act, 1830 (2 3 Viet. c. 71), s. 5, and 1840 

(3 & 4 Viet. c. 84), 8. 7. 

(a) Seepp. 014, 610, ants. 

(v) Metropolitan Police Courts Act, 1S39 (2 & 3 Viet. c. 71), ss. 40, 47. 
The magistrates are responsible for delivery of the accounts (ibid,, s. 4(1). 
As to the f>osition and duties of the Receiver, see fitle Police. Fees for 
the execution of summonses and warrants are to l>e applied for the 
benefit of the Police Superannuation Fund (ibid., s. 40; Police Act, 1800 
(53 Sc 54 Viet. c. 45), s. 30, Sched. IV.); see title Police. 

(w) Metropolitan Police Courts Act, 1830 (2 Sc 3 Viet. c. 71), t. 43 ; and 
•ee iind,, Sebed. A* 

(a) Ibid, 
ih) Ibid. 


(/) Ibid. 


(e) See p: 647, ante, 

(d) Stj^ndiary Magistrates Act, 1803 (20 Sc 27 Viet. e. 07), s. 0, 
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They ate tfiquired to do all each duties as afe performed by the 
clerks to justices generally (h). 

1298. The fees which they may charge are those authorised to 
be taken by the clerks to justices acting for the county in which 
the court to which they are appointed is situated (t). 

An account of fees is to be kept by the clerk and rendered to the 
treasurer of the local authority (j), to whom also the amount of 
fees received is to be paid quarterly (k). 
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Part XI. — Quarter or General Sessions. 

Sbct. 1. — In Countien, 

1209. Tho expression ** court of quarter sessions** means, as 
regards a county, the justices of the county or any part of it 
having a separate commission of the peace in general or quarter 
sessions assembled (f). 

Such an assemblage may, at any time, be convened on the 
authority of any two justices acting by virtue of the powders 
given to them by their commissions, and constitutes a court of 
general sessioua (m). 

The court must by statute fce convened once in eiich of the four 
quarters of the year (n). 

At such sessions the court is a court of quarter sessions, and 
some acts within the jurisdiction of justices at sessions can be 
}>erformod at such sessions only (o). Quarter sessions are therefore 
merely a species of general sessions distinguished by the facts that 
they are convened at a statutory time aud are the occasion when 
certain parts of the justices* jurisdiction may alone be exercised (p) 
Tho distinction is not now of great value, for the authority of 


{k) Stipendiary Magistrates Act, 1863 (26 Sc 27 Viet. o. 97), s. 0. 

(t) Ibid. ; and see p. 613, anU. 

(7) As to the local aathority, see p. 613, anU. 

(k) Stipendiary Magistrates Act, 1863 (26 & 27 Viet. c. 97), s. 7. 

(l) Interpretation Act, 1SS9 (52 Sc 53 Viet c. 63), s. 13 (14); compare 
the Local Uovernnieut Act, 1888 (51 Sc 52 Viet. c. 41). s. 100. 

(m) V. MtillaTUjf (1833), 6 C. P. 96 ; and see title Courts, Vol. IX., 
p. 82, note (c). 

(n) Stat. (1362) 36 £dw. 3, stat. l,e, 12; sUt. (1388) 12 Ric. 2,c. 10; 
stat. (1414) 2 Men. 5, stat. 1, o. 4; and see title Courts, Vol. IX., p. 83. 
The dates determining the period at which quarter sessions must be lield 
are the 11th October, 28th Deoember, SIst March, 24th June (see title 
Courts, Vol. IX., p. 83), but the justices at a meeting at the court of 
quarter sessions itsmi, or at a speoim meeting held for the purpose, are 
empowered to fix the next holding of the court at any day not more than 
fourteen days earlier or fourteen days later than these datestAsidses and 
Quarter Sesiuons Act, 1908 (8 £dw. 7, c. 41), a 3 (1) ). 

(o) 2 Hate, P. C. 49; Js. v. Landon (1812), 15 East, 632; 

B. V. MiddU$€M (1843). 4 Q. B. 807 ; B. r. MiddUsex 

(1848), 5 Dow. Sc L. 580. 

(p) 2 Hawk. P. C,, e. 8, i. 47« 
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iufltioeB to oammon a general sessions at unusual times has fallen i. 

into desuetude ( 9 ), and general sessions other than quarter sessions In Countlea 
are only held at the pre^nt day in the counties of London and 
Middlesex, to which special enactments apply (r). 

1300. When the date at which quarter sessions are to be held is rreoept 
fixed a precept is signed by two justices and addressed to the sheriff Notioe. 
to summon jurors, coroners, gaolers, and constables, and to proclaiin 
the sessions (s). The precept should be dated at least fifteen days 
before the sessions ; and public notice is usually given by advertise* 
ment issued by the clerk of the peace (a). 

130L Quarter sessions may be held at any convenient place in Wbero hskt 
the county (&), and the practice in certain counties is to hold thorn 
at different places in successive quarters of the year or to adjourn 
the sessions in any one quarter from one town to another (c). 


1302. AH justices named in the commission of the {leace and JunUoaswho 
persons who are justices ex officio are entitled to atUmd quarter 
bessions. 

Two must in fact attend in order to constitute a valid sesBions (r/). Number 
If only one is present he has no authority to adjourn the sessioim : *^o‘i«**‘®*** 
and no court of quarter sessions can be held until the next 
quarter (e). 


{q) An illustration of this is that it was considered advisable exnn^ly 
to authorise the holding of the special meeting of justices referred to in 
note (fi), p. 618, anU (Assizes and Quarter Sessions Act, 1908 (8 Edw. 7, 
c. 41). 8.3(1)). 

(r) See pp. 620, 621, po$t, 

(s) If a precept is duly issued by the justices, the issue of another precept 
for the holding of quarter sessions by other justices is illegal {H. v. Nrimt- 
hury (1791), 4 Term Rep. 451). Nobody can be compelled to attend 
quarter sessions unless the precept is duly issued, but if the jury and all 
{Arsons necessary to the holding of the sessions are present the gtf;Msi(»ns are 
valid in the absence of a precept (B, v. Ipswich Corporation (1706), 2 Ld. 
Raym. 1233). 

( 0 ) Archbold, Practice of Quarter Sessions, 6th cd., 65. 

(b) R, V. Eayward (1837), 6 Ad. & El. 590 ; B. v. Suffolk Jmtiret (1847), 
4 Dow. 4& L. d28. Quarter sessions for the counties of Kent, Middlesex, 
and Surrey may be held at a place within the county of London (Local 
Government Act, 1888 (51 &. 52 Viet. c. 41), s. 42 (12)). As to those 
for Middlesex, see p. 620, po$t. As to the place where quarter sessions are 
to be held, and the accommodation to be provided, compare the casf^a 
cited in note (a), p. 621, post. 

(c) This is the practice in many counties. In Hertfordshire, quarter 
sessions are held alternately in the Hertford and St, Albans divisions and 
an adjourned session is held each quarter in whichever of the two divisions 
the quarter sessions does not assemble in. The justices of each division 
transact the business relating to that division. Prisoners who have 
committed an offence in one division are to be tried in that division : jurors 
residing in one division are to be summoned ordinarily in that division, 
but may be summoned in the other (County of Hertford and Liberty of 
Bt. Albans Act, 1874 (37 4c 38 Viet o. 45), and County of Hertford Act, 
1878 (41 4e 42 Viet. c. 50) ). 

id) Compare Stipendiary Magistrates Act, 1858 (21 4c 22 Viet e. 73), 

i. 9. 

(«) Jf. ▼. PtMead (/fiAc5thiftfs)(1747),2 Stra. 1263. As to the adjourn* 
ment ol borough aeasiona, compare note (s ), p. 544, ante, and p. 640, ] 
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1303. The proceedings of quarter sessions are presided over and 
their decisions given by the chairman or deputy chairman. These 
offices are filled as vacancies occur by the vote of the justices 
present (/). Where the justices are equally divided in opinion, 
the chairman and deputy chairman have no casting vote (^). 

1304. Business may be adjourned from one sessions to another, 
but whore it is not adjourned the orders made at one sessions 
cannot be dealt with at a subsequent sessions (h), 

1305. When it appears five days before the holding of a court of 
quarter sessions that there will be no business for the court to 
transact, the holding of the court is dispensed with (i), and the 
clerk of the peace, either by himself or by the sheriff or under-sherilT 
who has summon^ the jurors, may give them notice not to attend (j). 
He must also inform all clerks to justices in the county of the fact 
that the court will not be held (A:). 

Sect, 2 . — In Middlesex. 

1306. Quarter sessions for the county of Middlesex, which before 
the year 1B88 included the greater part of the metropolis, are the 
subject of special statutes (f), the greater number of the provisions 
of which have been repealed (m). 


(/) Beyond the inherent power of a court of cmarter sessions to regulate 
its own procedure there does not appear to he any authority for the 
appointment of a deputy chairman . lue possible aimointment of a deputy 
chairman is, however, expressly recognised by the Quarter Sessions Act, 
1842 (6 & 6 Viet. c. 38), s. 4 (now repealed). Further, there does not 
appear to be any limit to the number which may be appointed. In the 
absence of both the chairman and deputy chairman the senior justice 
present is usually called upon to preside, but this practice is not 
universal. 


(a) See p. 647, post. 

(h) Midloiui Bail. Co. v. Edmonton Union Guardians, [1895] 1 Q. B. 357, 
C. A, ; affirmed, [1895] A. C. 485. 

(i) Assizes and Quarter Sessions Act, 1908 (8 £dw. 7, c. 41), s. 2. Per* 
sons having a right to present a bill of indictment to a grand jury in a 
case where no person has been committed for trial are to give notice 
to the clerk of the peace of their intention to present one five days 
before the court is held {ihid., a. 1 (6) ; and see title Jubies, Vol. XVIII., 
p. 243). 

if) Assizes and Quarter Sessions Act, 1908 (8 £dw. 7, c. 41), s. 1 (1), (2). 
Jurors who have received such a notice arc protected from the ini|>ositioti 
of any fine fur failing to attend in pursuance of the summons {ibid.; and 
see title »U;kiks, Vol. XVlll., p. 239). 

{k^ Assizes and Quarter Sessions Act, 1908 (8 £dw. 7, c. 41), s. 1 (3). 
Juataces who have already committed, or are about to commit, a prisoner 
to the court are authorised to commit him to another court of quarter 
•essions, or to assizes, where the esse may conveniently be tried {ibid.). 

(l) Middlesex Sesalons Act, 1844 (7 & 8 Viet. c. 71) ; Criminal Justice 
Administration Act, 1851 (14 & 15 Viet. c. 55), sa. 13 — 17 ; Middlesex 
Sessions Act, 1859 (22 5c 23 Viet. o. 4); Middlesex Setsious Act, 1874 
(37 At 38 Viot. c. 7). 

(m) Local Government Act, 1888 (51 At 52 Viet. e. 41), ss. 42 (11), 
126. The enactments respecting the times for holding sessions and the 
appointment and payment of an assistant judge and his deputy have ceased 
19 apply to Middlesex (iAid., e. 42 (It)). 
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Intermediate sessionfi are still held in addition to quarter sessions. 
The place of assembly is at the Guildhall, Westminster (ft). 

Sect. 3. — In the County of London. 

1307. There is a court of quarter sessions for the county of 
London, including the whole of the administrative county with the 
exception of the City of London (o). 

1308. The court is presided over by a chairman and deputy 
chairman, each of whom is a paid officer appointed by the Crown 
holding office during good behaviour ( p). The office is coniined 
to barristers of not less than ten years' standing (q), and the holder 
of it is ex officio a justice of the peace (r), but may not during his 
continuance in office serve in Parliament nor practise as a barrister (h) . 

Either the chairman or deputy chairman is authorised to hold 
sessions when sitting by himself (0* 

1309. The sessions of the court are regulated by a scheme drafted 
by the London County Council and approved by the Secretary of 
State (a). Sessions may under the scheme be arranged to take 
place simultaneously at diiTerent places in the county, and every 
sessions or adjourned sessions has the same jurisdiction, including 
the power of hearing and determining appeals, as if it were a court 
of quarter sessions (If). 

1310. The court of quarter sessions for the county of London is 
the court of app^l from assessments to |K)or rate in the metropolis, 
including the City of London, on the hearing of matters relating to 
which two memfclors of the court of quarter sessions of the City (<•) 

(n) ProTision is made by the I.K>oal Government Act, 1888 (51 A; 52 
Viet. 0 . 41), for the holding of the sessions in the county of London, if 
desired, but jurors must not be drawn from within that county {ibid., 
e. 42 (12) ; and see title Juries, Vol. XVlll., p. 232). 

(o) Local Government Act, 1888 (51 6c 52 Viet. c. 41), s. 40 (2), As 
to the City of London, see p. 622, post Up to the year 1888 London, 
with the exception of the City of London and the liberties of the Tower 
and of Westminster, was included for quarter sesnions pur|)oses in the area 
of the counties — Middlesex, Surrey, and Kent — to which it geographically 
belonged. The liberty of Westminster is merged in the county of Loudon 
(Local Government Act, 1888 (51 6c 52 Viet. c. 41), s. 48) ; the liberty of 
the Tower, in the City of London ; see title Metkopolib. 

ip) Local Government Act, 1888 (51 6c 62 Viet. c. 41), s. 42 (1), (2), (3). 
The appointment is by the Crown on the petition of the county council, 
and the salary is not to exceed that stated in the petition ; but the first 
holder of the office of chairnmti (the ex>chairnian of the Midilles^^x Qu.'irter 
Sessions) was. in fact, appointed by that Act itself (ibid,, s. 117 <5)), 
which, further, apfiears to have contemplated the apiminttuent of more 
than one paid deputy chainnau, but only one has hithcito biMiu appointed. 

(V) Ua, B. 42(1). 

(r) Ibid., 8. 42 (2). 

(t) Ibid., s. 42 (4). 

(f) Ibid., s. 42 (5). 

(o) Ibict, s. 42 (7). The place at which sessions are to be held is 
decided by the county council (London County Council v. Standing Joint 
Committee (1011), 104 L. T. 923); hut the amount of aocommodatioa 
required is decided by the standing joint commitU^e (iMudon Countu 
Council V. Standing Joint Committee (1011), 27 T. L. li. 567). 

(b) Local Oovemment Act, X838 (51 6t 69 V^ct a. 411, 1. 43 (Ok 

je) See p. 6ZZ, poef. 


Sect. A 
In 

Middlesex. 

Quarter 
•essiooi in th« 
county of 
Ixiudon. 
Constitution 
of court,. 
Chairman and 
deputy 
chairtnan. 


Time and 
nlacc of 

liuMiitg 

courts. 


Jurisdiction 
ill rnting 
appoaii. 



622 


Maoistratesl 


Bkot.8. 

Lon&on. 

Court of 

qimrUT 

Mcgnion* 

(/,) in the 
Cit/; 


(it.) in the 
borough of 
Southwark. 


The rccortitT 
the eolc jud^c. 


Pepiity 

reoordcra. 


selected by that court are entitled to attend and sit as members of 
the court (d). 

Bect. 4.— In the City of London and Borough of Souihwark. 

1311. The court of quarter sessions of the City of London still 
exists W, but its jurisdiction in regard to indictable offences is 
concurrent with that of the Central Criminal Court, which in 
practice exercises it exclusively (/) ; its administrative functions are 
transferred to the Court of Common Council and the London County 
Council (g), and its jurisdiction in rating appeals is limited to 
appointing two of its members to sit and act as members of the 
court of quarter sessions of the county of London in the bearing of 
appeals affecting the City (h). 

It has thus been shorn of most of its duties, and, although it 
continues to meet eight times a year (0, little business remains to 
1)0 transacted. 

1312. A court of quarter sessions is still held for the borough of 
Southwark (A). 

Sect. 5 . — In other Boroughg, 

1313. In all other quarter sessions boroughs (1), whether counties 
of themselves or not (m), the court is held by the recorder (n), who 
sits as the sole judge (o). 

1314. The recorder may in case of sickness or unavoidable absence 
npiK)int a depttty to act for him at the sessions then being held or 
al)out to be held (p). 


(d) Local Government Act, 1888 (61 & 62 Viet. c. 41), t. 42(10). The 
statute refnilatin;^ such appeals is the Valuation (Metropolis) Act, 1800 
(:J2 & 33 Viet. o. 67), the court of appeal under which, prior to the Locnl 
Government Act, 1888 (61 & 52 Vict. c. 41), was a specially composed 
court of justices drawn from the counties in which the metropolis is 
situated (Valuation (Metropolis) Act, 1869 (32 & 33 Vict. c. 67), s. 24). 

(f) 8ee the Local Government Act, 1888(61 52 Viot. o. 41), s. 41 ; title 

Courts, Vol. IX.. pp. 177, 178. 

(/) See title Courts, Vol. IX., p. 87. 

(ff) Local Government Act. 1888 (61 A. 62 Vict. o. 41), s. 41 (1). Those 
duties of the court which would, if the City were a Quarter sessions borough 
with a population exceeding 10,000, be exercised oy the borough council 
are transferred to the common council, while those which would in such 
case be exercised by the county council are transferred to the London 
County Council. 

(h) IkiU.s. 42(10). 

(i) See title Coukts, Vol. IX., p. 203. 

(k) Ibid. 

(0 For a list of quarter seeaions boroughs, see note ( / ), p. 540, anU. 

(m) I^ocol Government Act, 1888 (51 bi 62 Viet. c. 41), s. 100. 

(n) As to his appointment, salary etc., see p. 544, ants. 

(o) Municipal (\nrporations Act, 1882 (46 & 46 Vict. e. 50), s. 165(1), (2). 

(p) s. 166 (1). The sessions are not illegal, or the acts of the deputy 
recorder invalid, even if the absence of the rcoorder is not unavoiaable 
(iktd., s. 166(2) >. If the recorder is dead, or is for any reason unable to make 
the appointment, or to remove a person whom he has appointed, the authority 
which nas power to appoint the recorder (see p. 544, mils) may itself appoint 
the deputy, and in so doing may assign a suitable remuneranon to him out 
of the salary of the recorder ( Reciters, Stipendiary Magistrates, sod 
Clerks of the Peace Act, 1906 (6 Edw. 7. e, 46), t. 1). If the office of 
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Tbe deputy most be a barrister of five years’ standing (q), and 
his appointment ceases vith the end of tlie sessions in res]KtL‘t of 
which the appointment was made (r). 

1315. On the borough council passing a resolution giving the 
required authority, and the resolution being certified in writing to 
the recorder, or deputy recorder, by the mayor or two aldennen or 
the town clerk before any quarter sessions is held (#), the recorder, 
or deputy recorder (/), may order a second court to \yo formed 
and appoint thereto an assistant recorder, if it appears to him that 
the sessions will lost more than three days (a). 

*J’he person so appointed must be a barrister of five years’ 
standing (6), whose name has been at some previous time approved 
by the Secretary of State as that of a fit person for such an 
office (c). 

His powers and jurisdiction are the same as those of the recorder 
himself (d), but they are limited in duration to such time as the 
recorder himself, or deputy recorder, is sitting in quarter sessions, 
except for the purpose of bringing to a close proceedings the 
hearing of which has already been begun (c) ; and he may be called 
upon by the recorder, or deputy recorder, to adjourn his court at 
any time that the recorder, or deputy recorder, considers that a 
second court is no longer required (/*). 


1316. The jurisdiction of the court extends to all crimes, offences, 
and matters, except licensing appeals, cognisable by courts of 
quarter sessions in counties (//). 

1317. Sessions must be held once in every quarter, and may be 
held oftener if and as the recorder thinks fit or as the Becretary of 
State directs (/i). They must be held within the limits of the 
borough (i). 

Sect. 6. — T/te Caption. 

1318. At each assembly of quarter sessions, whether of a county 
or lx>rough, the proceedings are distinguished by a caption, i.e?., a 
formal recitol of the stjde of the court. 


recorder becomes vacant, the deputy may continue to act until it U (illed, 
up to a maximum of six months {ibid,), 
iq) Municipal Corporations Act, 18S2 (45 A 46 Viet. c. 50), s. 100 (1). 
(r) Ibid, 

(«) Ibid., s. 168 (6) (a). Where such a resolution has been carried and 
certiOed to the recorder it remains a valid authority for a period of twelve 
months from its date {ibid., s. 168 (7) ). 

(() Ibid., s. 168 (9). 

(o) Ibid,, s. 168 (1), (2). As to the assistant clerk of the peace, see 

g . 626, post. His salary, and that of the assistant recorder, is regulated 
y the Municipal Corporations Act, 1882 (45 & 46 Viet. o. 50), s. 168 (8), 
Sched. IV. 


(5) Ibid., 168(1). 

(e) Ibid., a. 168 (6) (b). 
id) Ibid., B. 168 (2). 

(«) Ibid., s. 168 (3). The exception extends to the sentencing pf a 
pTMner who has been tried bat not sentenced {ibid.). 

(A Ibid., i. 188 (4). 

(g) Ibid., s. 165 (3). 
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The caption remains the same throughout the sessions (t), and 
documents relating to business transacted at them must be h^ded 
hy a copy of it, as it is a necessary part of the record (/) for the 
purpose of showing that the court before whom the business was 
transacted was one of competent jurisdiction (iw). 

The caption must contain the name of the county or borough («), 
a statement whether the court was one of general or of quarter 
sessions, the place where it was held and the fact that it was within 
the jurisdiction, and the names of at least two justices holding 
the court (o), or in the case of a borough the recorder or deputy 
recorder (p). 

Sect. 7. — Officers of Quarter Sessions. 

Scb-SecT. l.’—CuitoB Ilotuloruni, 

1319. The ciLstos rotnhrum is the principal civil officer and 
representative of the Crown in each county. He is appointed by 
the Sovereign (q), and must l>e one of the justices assigned to the 
commission of the {)eace for the county (r). 

He has the titular custody of the records of the county and of 
the court of quarter sessions («), and is entitled to exercise his 
office by deputy (0» 

Sub Sect. 2.— CTerft of the Peace. 

1320. The clerk of the peace is the principal officer of the court 
of quarter sessions. 


(fc) R, V, Mareh (1837)* 6 Ad. & El. 236* per Coleridge, J., at p. 249. 

(l) R. y. Smith (1828), 8 B. & 0. 341. 

(m) R. V. YeoveUy {InhahitanU) (1838), 8 Ad. & £1. 806, per Lord 
Denman, C.J., at p. 818. 

(n) Tliiti cuBtoiuarily appears both in the margin and in the text, though 
perhaps this is not necessary (2 Hawk., P. C., o. 125, s. 120). 

( 0 ) Jerrat v. CaldweU (1606), Cro. Jac. 184 ; Johneon v, Utulerwootl 

Cro. .lac. 403. It is customary to add the words and others their asso- 
ciates.** 

(p) Smith V. R. (1849), 18 L. J. (ii. c.) 207. 

Iq) Stat. (1545) 37 Hen. 8, o. 1, s. 1. Up to that date* 1545* the ap- 
pointment had been with the Lord Chancellor* a custom that was restored 
by stat. (1549) 3 & 4 Edw. 6* c. 1* s. 3 ; hut the right of appointment 
was once more vested in the Sovereign in person by stat. (1688) (I Will. 
Sl Mar. c. 21* a. 4. Upon appointment the Sovereign the cusioe rotu* 
torum receivea his commission from the Lord Chancellor (stat. (1545) 37 
Hen. 8. c. 1, a. 2). In the county of Lancaster the appointment is made 
through the Chancellor of the Duchy (Lancaster County Clerk Act* 1871 
(34 & 35 Viet, o, 73), a. 9). Formerly the Archbishop of York had the 
right to appoint a caslot rotulorum for certain liberties in Yorkshire and 
NotUnghamslitre, the Bishop of Durham for Durham* and the Bishop of 
Ely for the Isle of Ely, but thdr privileges were extinguished and the 
right transferred to the Crown in the case of the liberties m Yorkshire and 
Nottinghamshire and the Isle of Ely by the Liberties Act* 1836(6 Sc 7 
Will. 4* c. 87), and in the case of Durham by the Durham (County 
Palatine) Act* 1836 (6 Sc 7 WiU. 4, o. 19). 

(r) Hareaurt v. Fojr (1693), 1 Show, 606. In practice the office is almost 
Invariably united with that of lord lieutenant of the county. Formerly he 
had the right to appoint the clerk of the peace* but this is no longer the 
ease (see title Local Government, p. 343* ante, and see the text, mfra). 

(f ) As to their actual custody* see p. 627, inmA 

(1) Stat. (1545) 37 lien. 6, c. I. s. 2, which, so far as regards custody 
of records, he docs through the clerk of the oeaoe (see o. 627. «msIL 
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In the case of counties he is ap{K)inted by the standing joint 
committee of the county council and the quarter sessions («)> and 
may be dismissed by them (a). 

In boroughs having a separate court of quarter sessions a dork 
of the peace is appointed for tlie l>orougii by the Iwrough council (b), 
and he holds ofliee during good liehaviour (c). 

1321. In counties his salary is calculated and paid to him in his 
joint capacity as clerk of the peace and clerk to the county 
council (</). All fexis and costa which are not exdiuled from this 
arrangement are payable to the county fnnd(c). 

In lioroughs he may be paid either hy fees or by salary (/), hut 
in practice he is almost invariably paid by salary, and tiie fees 
authorised to l)e taken by the clerk of the i)eace are in that case to 
be accounted for by him to the borough treasurer (</). 

1322. The fees which the clerk of the peace is authorised Uy take 
are set out in a table settled, in the counties, hy the justices at 
quarter sessions, in the boroughs hy the lx»rough council, and 
approved by the Secretary of State (^0, and any clerk of the pe 4 ice 


(a) Local Government Act, 1888 (51 A 52 Viet. c. 4 1). b. 83 (2). Ab to the 
standing joint committee, see title Local Govkunmrnt p. 370, mile. 
Formerly the appointment, in the case of i^ancashire, was in the gilt of 
the Chancellor of the Duchy (Lancaster County (3crk Act, 1871 (34 A 
35 Viet. c. 73), s. 2). The clerk of the peace in Lancashire is now np- 
pointed as in other counties (Local Government Act, 1888 (51 A 52 Viet, 
c. 41), 8. 83(9) ). The appointment might formerly be made by parol and 
without deed (Saunders v. Owen (1008), 2 Balk. 467), but is now by 
resolution of the standing Joint committee. 

(a) I.K)cal Government Act, 1888 (51 A 62 Viet. c. 41), s. 83 (2). The 
grounds for dismissal are not now defined, but under the former statute, 
slat. (1089) 1 Will. A Mar. c. 21, refusal to record an order of the court 
of quarter sessions was held such a misdemeanour in the execution of 
his ofRoe as to warrant the dismissal of the clerk of the peace (ft v, 
Jfussen (1869), 10 B. A S, 91 ; Wildes v. Uussdl (1866), L. R. I C. P. 722). 
Clerks of the peace appointed before 1888 may be dismissed by the jus- 
ticcs in quarter sessions, subject to appeal to the Lord Chancellor (f3erks 
of the Peace Removal Act. 1864 (27 A 28 Viet. c. 65) ). Complaint of 
the misconduct alleged must have been made in writing by two justicea 
and a copy sent to the ensios rotutorum (ihid.). 

(h) Municipal Corporations Act, 1882 (45 A 46 Viet c. 50), ■. 164 (I). 

(e) lbid.,%, 164 (2), 

(d) Local Government Act, 1888 (51 A 52 Viet. c. 41). s. 83 (5). As to hii 
office as clerk to the county ccuncil, see title Local Government, p. 343, 
aale. 

(e) Local Government Act, 1888 (61 A 52 Viet. c. 41). s, 83 (6). As to 
the county fund, see title Local Government, p. 358, ante. 

(/) Municipal Corporations Act, 1882 (45 A 46 Viet. c. 50), s. 164 (6) | 
Criminal Justice Administration Act, 1851 (14 A 15 Viet. c. 55). s. 9. 

(jjF) CrimiualJustlce Administration Act, 1851 (14 A 15 Viet. e. 55), 
«. 11. The method of accounting for them is to be such as the borough 
council may direct (ibid.). As to the borwugh treasurer, see title I»cax. 
Government, p. 313, ante, 

(k) Clerks of the Peace (Fees) Act, 1817 (67 Geo. 3, c. 91), s. 2; 
Summary Jurisdiction Act, 1848 (11 A 12 Viet. e. 43), s. 30; Municipal 
^rporations Act, 1882 (46 A 46 Vict. c. 60), s. 164 (6), (6). Copies of the 
table so approved are to be publicly displayed at the place where quarter 
sessions are held (ibid,, s. 234 ; Clerks of &e Peace (Fees) Act, 1817 (57 
Geo. 3, e. 91), s. 3). 


625 


8rct. 7. 

Officers of 
Qoaiter 
Sessions. 

(i.) in 
counties ; 

(il.) in 
1m troughs, 

SaUrj and 
tvm : 

(1.) in 
inniiiticB ; 

(b.) in 
iMiougbs, 


Authorisoil 

foes. 



626 


IfAQlSTBATES. 


Bbct. 1 . 
Officers of 
Quarter 
SesBions. 

Conipcnmitioii 
for luiMuf loeffi. 


Deptttieii ami 
aMimunu : 

(i.) In 
Cuuiiiitjt ; 


Oi.)ia 

buroughi. 


Diwptalinca- 

tiouffi. 


deiTiflrjding or receiving any other or greater fee than that prc8cril>e(l 
in the table of fees is liable to a penalty, which may be recovered by 
any jierson bringing an action thesefor in the High Court (i). 

1323. Compensation is granted to clerks of the peace for the loss 
of fees in criminal prosecutions in consequence of certain statutes, 
and where the clerk of the peace is paid by salary the amount of 
the compensation is payable to the county or borough fund (A). 

1324. In counties the standing joint committee have power to 
apix)int a deputy clerk of the peace to act in lieu of the clerk of 
the i>eace in case of hia death, illness or absence, or in such other 
cases as they may determine (/). A deputy so appointed holtls 
office during the pleasure of the standing joint committee and has 
all the powers of a clerk of the i)eace(m). A suitable remuneration 
may be assigned to him by the standing joint committee out of the 
salary of the clerk of the peace (n). 

The effect of these enactments would seem to be that the clerk 
of the i>eace can no longer exercise his functions entirely l>y 
deputy (o), but he still retains tlie right to appoint an assistant to 
act whenever at a court of quarter sessions it is determined to form 
a second court (p). 

In boroughs he is entitled in the case of his illness, incapacity, 
or absence to appoint a deputy to act for him ((/), but the appoint- 
ment must be made by him in writing and notified in writing to 
the council, in whose minutes the api)ointment must be recorded (/*). 
In the event of his death, or being incapable of appointing a deputy, 
the council may appoint one, and assign him a suitable remunera- 
tion out of the clerk’s salary (i). A deputy has the same powers as 
the clerk of the peace (a). 

Where a second court is formed at any quarter sessions the clerk 
of the peace must at the request of the recorder appoint an assistant 
clerk of the peace (6). 

1325. The clerk of the peace may not be a clerk to the justices 

(t) Clerks of the Peace (Fees) Act, 1817 (57 Geo. 3, c. 91), ss. 2, 4 ; 
Summary Jurisdictioo Act, 1848 (11 86 12 Viet. c. 43), s. 30. The penalty 
under the former Act is £5 ; under the latter £20. 

(k) Criminal Justice Act, 1855 (18 & 19 Viet. c. 126), s. 18. 

(l) Local Government Act. 1888 (61 & 52 Viet. c. 41), s. 83 (4) ; Re- 
corders, Stipendiary Magistrates, and Clerks of the Peace Act, 1906 
(6 Edw. 7, c. 46), as. 1 (1), (6); and see also title Local Govkrnmcnt, 

р. 344, ante. Clerks of the peaoe appointed before 1888 retain their right 
to appoint tlieir own deputy (Local (Jovernment Act, 1888 (61 Si 52 Vmt. 

с. 41), s. 118). 

(m) Local Government Act, 1888 (61 & 52 Viet. o. 41), s. 83 (4). 

(fi) Recorders, Stipendiary Magistrates, and Clerks of the Peace Act, 
1906 (6 Edw. 7, c. 46), s. 1 (1). 

(o) This right he had subject to the approval of the cuttea roiulorum 
under stat (1545) 37 Hen. 8, e. 1, s. 1, which is not repealed. 

ip) Stipendiary Magistrates Act, 1858 (21 Si 22 Viet. o. 73), a. 11 ; see 
Local Government Act, 1888 (61 St 52 Viet. e. 41), s. 83 (4). 

( 9 ) Munidpal Cmrporationa Aet, 1888 (45 St 46 Viet. e. 50), a. 164 (3). 

(r) JM., s. 164 (4y. 

(«) Eeeorders, Stipendiary Magialratiei, and detka of tlie Peaee Act, 
1906 (6 Edw. 7, e. 46], a. 1 (1). 

(a) i5id.,s. 1(3). If the office becomeavaeant, the depufy may eontinue 
to act untii it is ailed, up to a maximmn of six months (fhtd., a. I (2)). 

<5) Municipal Cmporations Act, 1882 (45 te 46 Viet. e. 50), a. 168 (5). 
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of any petty sessional division of the county or borough for which 
he is clerk of the peace (c). 

Where he has to devote the whole of his time to his duties as 
elerk of the peace he is not eligible to serve in Parliament (d). 

Conviction for corrupt practices at an election vacates the office 
of clerk of the peace and incapacitates the convicted person from 
holding office for seven years (<). 

1326. In counties which are divided and have more than one 
court of quarter sessions a clerk of the peace is appointed 
for each division (/). 

In counties which are divided into separate administrative 
counties, but have only one court of quarter sessions, the clerkship of 
the peace of each administrative county is a separate olhco, but the 
offices may be held by the same person (g). Where they are held 
by different persons, the justices in general sessions may appoint 
the clerk of the peace of either administrative county to be clerk of 
the peace of such sessions, and may remove him ; and the salary to 
be paid to him is determined jointly by the standing joint 
^committees of the administrative counties (h). 

1327. The clerk of the peace in counties (i) has charge of and is 
responsible for the records and documents of the county, subject to 
the directions of the custos rohdoruvi, the quarter sessions, or the 
county council (k). 

In boroughs he is the custodian of the records of the court of 
quarter sessions of the borough, but otherwise the charters, deeds, 

(r) Justices Clerks Act, 1877 (40 & 41 Viet. c. 43), B. 7; see also p. 551, ants. 

(d) Local Government Act. 1888 (51 & 52 Viet. o. 41, s. 83 (13). 

<«) Corrupt and Illegal Practices Prevention Act, 1883 (46 & 47 Viot. 
0. 51). 88. 6. 64. 

if) Local Government Act, 1888 (51 & 52 Viet. c. 41). s. 8.3 (10). The 
counties affected are Yorkshire and Lincolnshire, which are divided into 
ridings or parts, Cambridgeshire, part of which, the Isle of Kly, has a 
separate court of quarter sessions ; and Northamptonshire, part of which, 
the Soke of Peterborough, has a separate court of quarter sessions ; sim> 
pp. 537, an/s. 

ig) Local Government Act. 1888 (51 St 62 Viet. o. 41), s. 83 (7). Tha 
counties affected are Suffolk and Sussex. 

(h) Ibid. 

(t) He acts both as clerk to the county council and as clerk of tlie peace 
of the county; see title LooaL Government, p. 343, ante. When acting 
in relation to any business of the county council, or acting under the 
statutes relating to the registration of parliamentary votors. or to the 
deposit of plans, or to jury Usts, or to any registration matters, ho does so 
under the direction of the council (Local Government Act, 1888 (51 d: 52 
Viet. c. 41), s. 83 (6) }. The Acts relating to such matters are to be reail as 
if the clerk of the county council were substituted for clerk of the peace 
{ibid.). 

(k) IHd.^ s, 83 (3). This duty includes such documents m are directed 
to be deposited with him under the standing orders of either House of 
Parliament (Parliamentary Documents Deposit Act, 1837 (7 Wilt. 4 6c I 
Viet. e. 83) ) ; specisi Acts deposited under the Cemeteries Clauses Act, 1 847 
(10 11 Viot. c. 65), s. 60, the Commissioners Clauses Aet, 1847 (10 & It 

Viet. c. 16), s. 110, the 0>mpanies dauses Consolidation Act, 1845 (8 9 

Viete. 16),!. 161, the Gasworks Clauses Act, 1847(104kll Viet. c. 15), s. 45, 
the Harbours, Docks, and Pien Clauses Act, 1847(105tll Viet. o. 27), s. 97, 
the Lands CUtiM Consolidation Aot» 1845 (8 4e 9 Viet. c. 18), s. 150, ths 
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records, and documents of the borough are in the custody of th« 
town clerk (I). 

1328. The clerk of the peace is the proper officer to receive noticea 
of appeal to the court of quarter sessions (wi). He also issues the 
notice convening the sessions (ti), and furnishes the list of jurora 
required to bo summoned (o). 

when the court is held it is his duty to prepare the indictments, 
to call over the panels of grand and petty jurors, to swear the 
juries, receive the bills when found, arraign the prisoners, give them 
in cliarge of the jury which is to try them, and receive the verdict (ph 

He receives the fines imposed and enrols recognisances estreated 
by the court of quarter sessions (^), or the coroner for the county or 
borough (/ ), ana he receives monthly returns of the fines imposed 
by the justices in petty sessions (a). 

1329. He is the taxing officer of the court of quarter sessions with 
respect to taxing costs payable out of the county or borough funds (b), 
and, when the amount payable is ascertained, he delivers to the person 
to whom the court directs the costs to be paid an order upon the 
county or borough treasurer (c). On the hearing of appeals by the 
court of quarter sessions, costs ordered by the court to be paid are 
paid over to the clerk of the peace (d). 

lie also acts as the taxing officer in the case of amounts payable out 
of local funds by the local authorities or guardians, upon api Mcation 
being made to him by the local authority or board of guardians or 
overseers (c). 


Markets aiid Fairs Clauses Act, 1847 (10 & 11 Viet. c. 14), b. 58, the 
KailwayB ClauBCB CoiisoUdation Act, 1845 (8 & 9 Viet. c. 20), s. 102, tho 
Towub Iraprovoraont Clausos Act, 1847 (10 & 11 Viet. c. 34), s. 214, and 
tlio Waterworks Clauses Act, 1847 (10 & 11 Viet, a, 17), s. 90; plans 
deposited under the Railways Clauses Consolidation Act, 1845 (8 9 Mot. 

c. 20), s. 9; and accounts deposited under the Cemeteries Clauses Act, 
1847 (10 A 11 Viot. c. 05), s. 60. As to his duty to make parliamentary 
returns, see title Local Government, p. 343, ante, 

(l) Municipal Corporations Act, 1882 (45 46 Viet. o. 50), s. 17 (3). 

(m) Compare R. v. Derb^jghire Justices (1852), 22 L. J. (M. c.) 31. 

(n) By aovertisemout in the local press. 

(а) See title Juries, Vol. XVIIL, pp. 233 et seq., 236 e< seq., 266. 269. 
Ill the event of maiden sessions he must notify the jurors and, in the case 
of county quarter sessions, all the clerks to the justices; sec ibid,, p. 230, 
and p. 620, anU, If he has not summoned the jury himself he may diuM't 
the sheriff or under-sheriff who lias done so to send the notice (Assizes ami 

Sessions Act, 1908 (8 Kdw. 7. c. 4 l),s. 1 (2) ). 

(p) Andibold, Practu^ of Quarter Sessions, 0th ed., 75. 

(q) Ijovy of Fines Act, 1823 (4 Ceo. 4, c. 37); Quarter Sc^asions Act, 
1849 (Bailies* Act) (12 A& 13 Vkt. c. 45). 

(r) Coroners Act, 1887 (50 & 51 Viet. o. 71). s. 19 (4), 

(<]) Butiimary Jurisdiction Act, 1848 (11 & 12 Viot. c. 43), s. 31. 

(б) See p. 629, p 0 »L 

(c) Costs in Criminal Cases Act, 1908 (8 £dw. 7, e. 15), s. 2. 

(d) Summary Jurisdiction Act, 1848 (U St 12 Viet. c. 43), s. 27. 

(•) Poor Law Amendment Act, 1844 (7 & 8 Viet. c. 101), s. 39. Piiblio 
HeallU Aot, 1875(38 Si , 39 Viet. e. 55), a. 240; and see title Poor Law. 
For such work he is entitled to remuneration at a rate fixed hy the Ma.ster 
ol Iko Crown Ofiloe and declared by the Goyci^nmeiit Board 
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13M. In the county of London the clerkship of the peace is a 
distinct ofiSce from that of clerk of the county council, and must 
be filled by a different person (/). 


Sect. 8. — Finances of Quarter Sessioni. 

8ub*Sect. !• — County Fmtd; County Treasurer, 

1331. In a county all costs incurred by the quarter sessions or 
the justices out of sessions, and all costs incurred by any justif^e, 
police ofiBcer, or constable in defending any legal proceedings brought 
against him in respect of any order made or act done by him in 
execution of his duty, are payable out of the county fund (r;), so far 
as the amount is sanctioned by the standing joint committee of 
the county council and of quarter sessions and is not otherwise 
provided for (h). The payment is made by the county treasurer on 
the order of the county council (i). 

The costs ordered to be paid in criminal cases to the prosecution 
or defence are payable out of the county fund, and the payment is 
made by the county treasurer upon the order or cerlificale of the 
court of quarter sessions or the justices before whom the matter in 
respect of which they are payable was heard (A). 

The county treasurer receives quarterly from the clerk of the 
peace and the clerks to justices an account of the fees taken by 
them, and of fines received by them and unclaimed or not otherwise 
appropriated (/). 

Sub-Sect. 2. — Borough Fund; Borough TrtasurfT, 

1332. In boroughs the borough fund bears the cost of the 
recorder (»i) and the clerk of the peace (//), and of payments made 
by order of the court of quarter sessions (o), where there is such 
a court, and of the clerk to justices (a), and payments made by 


If the account is presented to the auditor without being taxed its reason- 
ableness cannot afterwards be questioned (J^. v. Fapton, Warwirkshiro, 
Overseers (1856), 25 L. J. (Q. B.) 296 ; E, v. Hunt (1856), 0 £. B. 408). 

(/) Local Government Act, 1888 (51 & 52 Viet. c. 41), s. 83 (11); see 
title Metropolis. 

(<7) As to this fund, see, generally, title Local Government, p. 358. ante . 

(h) Local Government Act, 1888 (51 A 52 Viet. c. 41), s. 66. As to what 
costs of quarter sessions and petty sessions include, see ibid., s. 100. In 
the county of London, the City of London is liable to contribuie to the 
costs of sessions for the county {ibid., s. 41 (5) ). 

(i) Ibid., s. 80 (2), (5). As to the county treasurer, see title Lot al 
Govern m&NT, p. 344, ante. 

(k) Costs in Criminal Cases Act, 1908 (8 Edw. 7» c. 15), ss. L 3 ; and 
•ee title Criminal Law and Procedure, Vol. IX.. pp. 445 et seg. 

(Z) Criminal Justice Administration Act, 1851 (14 A 15 Viet. c. 55). «. If, 
Justices Clerks Act, 1877 (40 A 41 Viet. c. 43), s. 6 ; and see pp. 616, 625, 
ante. 

(m) Municipal Corporations Act, 1882 (45 A 46 Viet. c. 50), s. 140(1), 
(2), ^hed. V., Part 1. As to the recorder, see p. 544, ante. 

(n) Municipal Co^rations Act, 1882 (45 A 46 Viet. c. 50), Schedv V., 
Part II. This is the case if the clerk of the peace is paid by salary in 
Ueu of feet ; see p. 625, ante. 

(o) Municipal Corporations Act, 1882 (45 A 46 Viet. e« 50), s. 140 (3) (c)« 
la} Ibid,, 140 (1), (2), Schod. V., Part L 
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order of a justice in pursuance of the Municipal Corporations Act, 
1882 (b), where there is a separate commission of the peace (c). 

County boroughs which have a separate court of quarter sessions 
do not contribute to the cost of the quarter sessions of the county 
in which they are situated (d), but all other boroughs, whether 
they have a separate court of quarter sessions or not, do con- 
tribute (c). 

1333* Costs in criminal cases are payable out of the borough fund 
of a county borough, but in the case of other boroughs out of the 
county fund of the county in which they are situated (/)« 

1334. Penalties imposed by the borough justices or the borough 
quarter sessions which are unclaimed or not otherwise appro- 
priated {g\ and the fees payable to the clerk to the justices, w here 
there is a separate commission of the peace (h), or to the clerk of 
the peace, if paid by salary, where there is a separate court of 
quarter sessions (i), are payable to the lx)rough fund. 

Such penalties and fees must be account^ for quarterly to the 
l)orough treasurer (k), by whom all payments to and out of the 
borough fund are made (1), 

Sect. 9.— Duties of the Shenjf, 

1335. The sheriff (nt) is the officer to whom the precept of the 
justices convening quarter sessions in counties is addressed (»)• 
lie is in theory responsible for the proclamation of the sessions, 
but this duty is in fact carried out % advertisement in the local 
press by the clerk of the peace (o). 


(b) 46 At 46 Viet. e. 50, s. 140 (3) (d). 

{c) In Buch oaae tho expenses of providing and roaintnining a jnsticea 
room may be payable out of the borough fund {ibid., Bched. Y., Part 11.). 

(d) Local Government Act, I8S8 (51 & 52 Viet. c. 41), s. 32 (3). 

(r) Ibid., a. 35 (5): see note (/), p. 540, ante, and title Local 
Government, pp. 353 et eeq., ante. 

if) Costs in Criminal Cases Act. 1908 (8 Edw. 7, c. 15). s. 2; and see title 
Criminal Law ano Procedure. Voh IX.. pp. 445 etneq. 

(a) Municipal Corporations Act, 1882 (45 As 46 Viet. c. 50). s. 221. Tliis 
tnefudes, in the case of quarter sessions boroughs, all hnes except (a) such 
ns are directed to be pain to the informer or persons aggrieved ; (b) such as 
are specially appropriated under any Act passed since 1835 ; (c) such as 
are payable to the revenue (ibid., s. 221 (2) ; Justices Clerks Act, 1877 
(40 41 Viet. c. 43). s. 6). 

(hf Criminal Justice Administration Act, 1851 (14 & 15 Viet. c. 55), 
a. 11 ; Justices Clerks Act, 1877 (40 At 41 Viet. c. 43). s. 9. 

(t) Criminal Justice Administration Act, 1851 (14 At 15 Viet. c. 55). s. 11. 

(k) Ibid. ; Justices Clerks Act. 1877 (40 At 41 Viet. c. 43). s. 9. 

(!) Municipal Corporations Act, 1882 (45 At 46 Viet. c. 50), s. 142. At 
to the borough treasurer, see title Local Government, p. 313, ante. 

(m) As to boroughs which have the right to appoint a sheriCf, see note (/), 
p. 540. ante. See, generally, title SHERim and Bailiffs. 

(n) See p. 619, ante. 

(a) See pp. 619, 628, ante. In the same manner it is in theory his duty 
to l>e present at quarter sessions, but in fact the under -sheriff is usually 
present in his stead ; see title Sheriffs and Bailiffs. Aa to his duty 
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1836. The sheriff is the officer through whom or through whose 
subordinates fines and forfeited recognisances are recovered, the 
goods of defaulting persons distrained on, or the persons them- 
selves taken into custody (6), 

Sect. 10. — Duties of the Volice, 

1337. In counties the police are under the control of the standing 
joint committee of the county council and quarter sessions (c), hut 
it is still the duty of the chief constable in counties to attend the 
court of quarter sessions (d), and the justices at sessions may make 
such orders as they deem expedient with regard to the attimdance 
of police upon them thereat («). 

In boroughs as well as in counties the police perform such duties 
as quarter sessions may direct (/). 

Sect. 11. — Janes* 

1338. Jurors for county quarter sessions are drawn from the jury 
list compiled by the clerk of the peace (/;). lie makes out a li^t ()f 
tliose to be summoned for any sessions and transmits it twenty 
days before the holding of the sessions to the sheriff, hy whom, or 
by whose under-sheriff, the summons is actually issued (//). 

Jurors in boroughs are summoned directly by the clerk of tlio 
peace (i). 


ID summoning jurors, see title Juries, Vol. XVIII. . pp. 2110, 238; and as 
to the notice required in the event of maiden sessions, sec p. 239, 
and p. 620, ante. 

{b) Levy of Fines Act, 1822 (3 Geo. 4, c. 40) ; l/cvy of Fines Act, 1823 
(4 Geo, 4, c. 37) ; Quarter Sessions Act, 1849 (12 & 13 Viet. c. 45), s, 17 
( Baines' Act). As to his duties with regard to annual returns, and as to the 
appointment of undcr-sheriff and deputy, see title Sue riffs and Bailiffs. 

(<’) l.^cal Government Act, 1888 (.51 & 52 Viet. c. 41), s. 9; see title 
Local Governicent, p. 370, ante ; and sec, generally, title Policr. 

(<l) County Police Act, 1839 (2 & 3 Vic5t. c. 93), s. 17. 

(6) County Police Act, 1840 (3 & 4 Viet. c. 88), s. 20. 

(/) County and Borough Police Act, 1856 (19 & 20 Viet. c. 09). s. 7 ; 
•oe the Local Government Act, 1888 (51 & 52 Viet. c. 41), s. 9. 

(g) Juries Act, 1825 (6 Geo. 4, c. 50), s. 12 ; Juries Act, 1802 (25 A 20 

Viet. o. 107), a. 4; and see title Juries, Vol. XVI li.. pp. 233 ~ 235, 230, 
238, 239, 266, and see t5u2., up. 229 el eeq. The clerk of the peace in 
fkerformtng this duty acts as merk of the county council (Local (iovern intuit 
Act, 1888 (51 62 Viet. c. 41), s. 83 (6) ). As to notice in the event of 

maiden sessions, see p. 620, ante. 

(h) Juries Act, 1825 (6 Geo. 4, c. 50), s. 41 ; and see titles Juries, 
Vol. XVIIL, p. 236; Shbrifps and Bailiffs. 

(*) Municipal Corporations Act, 1882 (45 & 46 Viet. c. 60). s, 186 (2), (3); 
and see title Juries, Vol. XVIII., p. 239. As to notice in the event of 
tnaiden sessions, see p. 620, ante. 
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Part XII. — Jurisdiction of Quarter and 
General Sessions: Procedure. 

Sect, Original Cnminal Jurisdiction^ 

Sub-Sect. 1 . — On ImlietmenU 

1339. The original trial of prisoners by a court of quarter 
sessions is always begun by indictment (^'), the course of the pro- 
ceedings l)eing in all respects similar to that of a trial by a court of 
assize (A). 

1340. All indictable offences may be tried by quarter sessions 
except those enumerated below ([) : 

1. Treason. 

2, Murder. 

8. Any felony the punishment of which may be penal servitude 
for life, except burglary, which is triable at quarter sessions unless 
there are circumstances making the case grave or difficult (m). 

4. Misprision of treason. 

5. Offences against the title, prerogative, or person of the 
Sovereign or Government, or against either House of Parliament. 

G. Offences subject to the penalties of pramunire, 

7. Blasphemy and offences against religion. 

8. Administering or taking unlawful oaths. 

9. Perjury and subornation of perjury (n), 

10. Making or Bul>orning any other person to make a false 


(;) Formerly tbe trial might be be^n either by indictment, informa- 
tion, or pn^aentment, but tbe proceeding by information baa fallen into 
diauae, and there is no real distinction Mtween presentment and indict- 
ment, os on a presentment being made an indictment is drawn to meet it 
by the clerk of tbe peace. 

(k) See title Chimin al Law and Procedure, Vol. IX., pp. 329 et seg., 
351 ei Quarter sessions have power, as part of their inherent juris- 
diction, to order a convicted person to come up for judgment when called 
upon, and, therefore, when such a person is bound over under a condition 
authorised by the Probation of Offenders Act, 1907 (7 £dw. 7, c. 17) (see 
note (in), p. 905, anf4), and commits a breach of the recognisance, quarter 
sessions have power to sentence him, even if, as seems probable, ^e Act 
referred to does not apply except in the case of courts of summary 
jurisdiction {R, v. SpraiHng, {^19111 1 K. B. 77, C. C, A.). 

(/) Justices in quarter sessions bad at one time iurisdiclion to try all 
offences but forsery or perjury, but this jurisdiction has been from time to 
time limited. Tne offences excepted from their jurisdiction were defined by 
the Quarter Sessions Act, 1842 (5 & 6 Viot. o. 38), s. 1. Those contained 
in the list given in the text, sttpm, are all enumerate by that Act, except 
such as are specially noted. Particulars as to the various offences wiU bo 
found in title Criminal Law and Procedure, Vol. IX., pp. 460 ti sea, 

<ia) The exception in regard to burglary was made by the Burglary Act, 
1 896 (59 60 Vtct. c. 57). An attempt to commit suicide is not an attempt 

to commit murder, and, not being within the Offences against the Person 
Act, 1861 (24 25 Viet. c. 100), s. II, is not an offmice withdrawn from 

the^um^tion of quarter sessions (IL v. Burgsss (1862), 32 L. J. (k. c.) 

(a) Perjury Act, 1911 (1 Ac 2 Geo. 6, c. 6), s. 10, Sched. This Act does 
not eome into lores until 1st January, 1912. 
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oath» affinnation, or declaration punishable as perjury or as a 
misdemeanour (o). 

11. Forgery. 

12. Unla\\ fully or maliciously setting fire to crops, or to any part 
of a wood or trees, or to any heath, gorse, furze or fern. 

18. Bisamy and offences against the laws relating to marriage. 

14. Abduction of women and girls. 

15. Endeavouring to conceal tlie birth of a child. 

16. Composing, printing, or publishing blasphemous, seditious, 
or defamatory litels. 

17. Unlawful combinations and conspiracies, except those to 
commit any offence which the court might have tried if committed 
b}’^ one person. 

18. Stealing or fraudulently taking, injuring, or destroying records 
or documents belonging to any court of law or relating to any 
proceeding therein. 

19. Stealing or fraudulently destroying or concealing wills or 
testamentary papers, or any documents or written instrument being 
or containing evidence of title to any interest in land. 

20. False personation (p). 

21. Bribery at elections and otherwise (q). 

22. Poaching at night by three or more persons, one or more of 
whom is armed (r). 

23. Offences indictable under the Criminal Law Amendment 
Act, 1886 («). 

24. Offences by agents, bankers, or factors under the Larceny 
Acts, 1861 and 1901 {t). 

25. Offences in regard to official secrets (u). 


8Utt»SECT. 2 .— of the Pence. 

1341 . Articles of the peace are an application to prevent an 
apprehended breach of the peace by ordering the offender to give 
security for his good behaviour, and imprisoning him in default. 

The complaint may be made or exhibited to tlie High Court or to 
a court of assize as well as to justices (a) ; and if made to justices 


(o) See note (n), p. 632. ante. 

(p) False Personation Act, 1874 (37 Sc 38 Viet. c. 36), h. 3. 

(q) Quarter Sessions Act, 1842 (6 & 6 Viet. c. 38), s. 1 ; Corrupt Prac- 
tices Prevention Act, 1854 (17 Sc 18 Viot. c. 102), s. 10 ; Corrupt and Illegal 
Practices Prevention Act, 1883 (46 Sc 47 Viet. o. 61), s. 63; Municipal 
ElecUons (Corrupt and Illegal Practices) Act, 1884 (47 Sc 48 Vict. 
c. 70), s. 30; City of London Ballot Act, 1887 (60 Sc 61 Viot. 
c, xiii.), s. 9 ; Local Govenunent Act, 1894 (66 Sc 57 Vict. c. 73), s. 48 ; 
London Government Act, 1899 (62 & 63 Vict. c. 14), s. 2 (6) ; Preven- 
tion of Corruption Act, 1906 (6 Edw. 7, c. 34), s. 2 (6). But prosecutions 
under the Public Bo^ea Corrupt Practices Act, 1889 (52 St 53 Vict. 
c. 69), may be tried at quarter sessions (tbid., s, 6). 

(r) Might Poaching Act, 1828 (9 Geo. 4, c. 69), s. 9. 

(f) 48 Sc 49 Viot. o. 69, a. 17. 

(t) 24 Sc 25 Viet. o. 96, aa. 76—87 ; I Edw. 7, c. 10. 

(u) Official SecreU Act, 1911 (1 4c 2 Geo. 6, c. 28), a. 10 (3): aee iMI., 
a. 13(2). 

(a) JB. v. Jhmn (1847), 12 Q. B. 1026. In the case of a peer or peereaa 
Uis eompUiint moat ba made tQ tha Biyh Court (i Bh Com. 368 • comparo 
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may be made to them either when assembled in quarter sessiottA 
or not, the jurisdiction to deal with the complaint being derived 
from the terms of their commission (b). The complaint should 
usually be m^e locally and not to the High Court, which has 
refused to hear such a complaint on the ground that it should 
have been made to the local quarter sessions (e) ; but if complaint 
has been received and sureties required on insufficient grounds, or 
if the justices have refused to require sureties to be given, the 
High Court has power to quash the order (d) or to require sureties 
to Ikj given (e). 

1342. A distinction is to be drawn l)etween such complaints 
when made to justices at quarter sessions and at other times. 
When not made at quarter sessions they are not articles of the 
peace, but are merely applications to have the defendant bound 
over to keep the peace ; and the procedure is then the same as in 
the case of apy other complaint (/), both complainant and defen- 
dant being liable to bo called, examined and cross* examined, and 
made subject to costs (^). 

1343. Articles of the peace exhibited at quarter sessions are a com- 
plaint made cjt parte (h); the defendant cannot l>e called nor make 
answer to the allegations against him by affidavit or otherwise (i), 

1344. The complaint must bo made upon oath(y) and show suffi- 
cient grounds for the application (k). The proper ground is that the 
complainant is in fear of bodily injury (/), but a libel likely to lead 
to a breach of the peace has been held sufficient ground (m). When 
satisfied that there is sufficient ground for the application it is the 
duly of the justices to grant it(w); but if the complaint appears 


Ear pnHe Gifford (Lord) (1845), 1 New Sens. Ca«. 490). The complaint to 
the lligh Court is made ex puHe to the Divisional Court; see Crown Office 
Itulcs, 1906, IT. 246 — 250. 

(6) See p. 536. tmU, ami stats. (1360-1) 34 Edw. 3, c. 1; (1487) 3 
Hen. 7, c. 2. 

(c) li. V. (1750). 2 llurr. 780. 

(<i) U, V. Dunn (1840), 12 Ad.& El. 599. The court will not, however, 
interfere to rtMluce the amount of the security fixcil by justices {H. v. 
ItoUouHiy (1834), 2 Dowl. 525), or to question the decision of the justices 
as t4> the reasonableness of the apprehension felt by the complainant {R. v. 
Tregnrtken (1833), 5 B. St Ad. 678). As to the powers of the High Court, 
see, furthe4‘, pp. 661, 666, poet 

(«) R, V. (1851). 16 Q. B. 367. 

(/) As to such procedure, see p. 0«>7, ante. 

iq) Summary Jurisdiction Act, 1879 (42 43 Viet. c. 49), s. 25; see 

p. 003, onto, 

(A) rows’# ilA^rd) Caee (1744), 13 East, 172, n. 

(<) ibid. ; H, V. Doherty (1810), 13 East, 171 ; I?, v. Dunn^ $upm; 
JR. V. MaiHneon^ eupra ; R, v. Groree (1863), 8 L, T. 3U. 

(l) JR. V. IHina, #ttpm. 

(i) R* fMrte UuUe (1851), 21 L. J, <M.c.) 21 ; JB. ▼. MaUineon, eupra. 

(f) Faws’f (Lord) Caee. eupra: PktUipe v, QaUekoad Jnsfiee# (1879), 
Timoe, ]5Ui July. It is insumclent that the complainant should allege 
thst if defendant were not bound over there would be a xiak of his eom* 
mitting a breach of the peace himself (thtd.). 

(m) naffUndt v. Sporke (1853), 22 L. J. (m. c.) 67* 

(e) IqH ▼. Uutttm (1878), 45 J, (U. C.) 95, 
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to them malidoos and ontrae they may lefose process and commit 
the complainant for perjury (o). 

1345. Justices are entitled to require security from the defen- 
dant for the keeping of the peace for any time they may think 
necessary (p), but not for an indefinite period (q). The taking of 
sureties and commitment to prison in default are judicial acts, and 
cannot therefore be performed on Sunday (r). 

Sub-Sbot. 3 . — Incorrigibh Rogut$, 

1346. The court of quarter sessions has jurisdiction in respect of 
incorrigible rogues committed by one or more justices to a house of 
correction until the next general or quarter sessions. The persons 
included in this category are vagrants who, after a previous convic- 
tion for vagrancy, have been convicted a second time, or who have 
been convicted of breaking or escaping out of prison or of violently 
resisting the police by whom they are arrested upon a charge of 
vagrancy on which they are convicted before a justice («). 

The court may inquire into the circumstances of the case and in 
its discretion order the offender to be further imprisoned and 
kept to hard labour for any period not exceeding one year, and if a 
male to be whipped (e). 

Sect. 2. — Onginal Civil Jurisdiction, 

1347. The greater part of the civil jurisdiction of the court of 
quarter sessions, which was mainly administrative, has been trans- 
ferred to the county council (a), and where a local Act is in exist- 
ence under which powers similar to those transferred by statute are 
exercised by quarter sessions or a committee of quarter sessions 
such |)ower8 may be transferred by order of the Local Government 
Hoard (6). The matters still within the civil jurisdiction of quarter 
sessions are noticed l)elow (c). 


{o) JR, V. PameU (1759), 2 Burr. 806. It is the duty of justices who are 
aware that a prize fight is to take place to cause the partitas to be brought 
before them and bind them over till the next assizes or sessions {H. v. 
BUlingham (1826), 2 C. & P. 234). 

(p) B, V. Bowes (1787), I Term Rep. 090 ; compare K. v. lAtUe, Kx parts 
Wise (1909), 101 L. T. 859. 
iq) Pricket v. Orairex (1846), 8 Q. B. 1020. 

(r) R, T. Bameay (1867), 16 W. K. 191 ; 8<‘.e title Time. 

(6) Vagranoy Act, 1824 (5 Geo. 4, c. 83), s. 5. But the defendant nmst 
have been convicted as a rogue and vagabond. A conviction for being 
idle and disorderly is insufiicient (R y. Johnson, (i909J 1 K. B. 439) ; and 
ace titles Criminal Law and Procedure. VoI. IX-, n. 443: Poor Law. 

(0 Vagranej Act, 1824 (5 Geo. 4, o. 83), s. 10; aim see title Cut min a i. 
Law and Pbocbdurb, pp. 443 (appeals), 448 (costs), 537 (second offence 
of indecent exposure). 

(a) Local Goveriiment Act, 1888 (51 Sc 52 Viet. c. 41), ss. 3 cf seq. ; see 
title Local Government, p. 368, ante. Where there is any dispute as to 
jurtadiciSon to be transferred the question is to be settled by the High 
Court (Local Govemment Act, 1888 (51 Sc 52 Viet. c. 41), s. 29) ; and there 
is no appeal from its decision to the Court of Appeal {ibid. : Ex parte 
Kent County Council and Dover Council, Ex parte Kent County Council and 
Sandwich Ooiiiicil.(189ll 1 Q. B. 725, C. A ). 

(5) Local Government Act, 1888 (5t Sc 52 Viet. c. 41), s. 4, 

(e) See p. 636. poet. 
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1346. The court of quarter sessions is the authority empowered 
to order an increased rate to be paid for the empbyment of carriages 
and animals for military purposes (d). 

1349. Every three years the justices at county quarter sessions 
selcK^t five of their number as members of the list of assessors for 
the purpose of hearing certain cases in the Consistory Court (e), 

1360. The justices have power to pass a resolution, if they think 
it iioceH.sary, for the appointment of one or more parish constables 
for any parish within their jurisdiction (/). 

I’he control of county police is in the hands of the standing 
joint cotninittee of the county council and quarter sessions, but the 
justices in quarter sessions continue to have power to require 
constables to jHirfonn such police duties as they may think proper 
and maintain supervision of the force, the members of which are 
lK)und to obey their lawful orders (g). 

1351. In l)oroughs having quarter sessions of their own the 
coroner appointed by the council receives his remuneration by order 
of the recorder, who consequently has power to disallow fees in 
cases where he thinks that an inquest was unnecessary or was not 
duly taken (It), 

1352. The court of quarter 8es.sions is responsible for the levy 
of all fines, issues, amerciaments, forfeited recognisances, or sums of 
money due in lieu or satisfaction of tb6m(»), the roll of which is 
c(»mpih5<l (k) and sworn to by the clerk of the peace (1) before l>eing 
placed in the hands of the sheriff and bis officers to execute (m). 

Fines etc., not accounted for os recovered by the sheriff or dis- 
charged, are re inserted in the roll until they are recovered or until 
it has been ascertained to the satisfaction of the Commissioners 
of the Treasury that the party in default has not any goo^ls 
or chattels in Great liritain on which distress can l>e levied and 
that the party in default himself cannot he found or placed in 
prison («), 

These provisions extend to the recovery of fines im|X)sed hy 


(cf) Army Act, 1881 (44 At 45 Viet. c. 58), 8. 113, Sthed. III. 

(e) (lergy Discipline Act, 1802 (55 & 50 Viet. c. 32), s. 3 (1) (c) ; and ace 
title Kcclksiastical Law, Vol. XL, p. 607, note (/). 

(0 Parish Constables Act, 1872 (35 & 36 Viet. c. 92), s. 2. The list of 
pennons eligible to serve as parish constables is made out by Justices at 
special sessions ; see p. 670, onf# ; and see, generally, title PoucK. 

( 47 ) Loc4il Government Act, 1888 (61 & 62 Viet. c. 41), ss. 9, 30 ; R 0 Local 
Oovtmment Aei^ 1888, Ex parU L9ieuUT$kir§ CowUp Council and Standing 
JoiiU Committee of the County of JMeeitor, [1891] 1 Q. B. 53; and see 
titles Local Govkrkmbnt, p. Policb. 

(A) See title Corokbrs, Vol. VIIL, p. 227 : but as to the fees payable to 
the coroner under the Coroners Act, 1887 (60 dt 61 Viet. o. 71), e* 27 (2), 
see title Cobonkiis, Vol. VIII., p. 227. 

(i) Ijoyy of Fines Act, 1822 (3 Geo. 4, o. 40), s. t, 

(A) Ikil 

m Ibid., a 3. 

(M) ibid., s. I. 

(•) Levy of Fines Act, 1823 (4 Geo. 4, e. 37), e. L 
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justices in a court of petty sessions or summary jurisdiction and 
notified to the clerk of the peace by the clerk to the justices (o). 

The court is to make orders from time to time for the payment out 
of money taken from a prisoner arrested by the sheriff or his 
officers of such sums as may be necessary for the board or lodging 
for one night of such prisoner (p). 

1353. Justices at quarter sessions have power to order a rateable 
reduction in the cost of the gas or water so as to reduce the profit 
of the gas or water company to the prescribed rate ; to make orders 
as to incidental costs, and to inflict fines for refusal to produce 
books (q). 

1354. The justices have powers in connection with the improve- 
ment, widening, and diverting of highways, and plans and certifi- 
cates relating to such matters must be deposited with the clerk of 
the peace (a). 

1355. In counties and boroughs other than county boroughs the 
justices of tVie county in quarter sessions are the compensation 
authority (6). 

1356. The justices of every county and quarter sessions borough 
np[K)int out of their number as many fit and proper persons as they 
consider necessary to act as the judicial authority for lunacy 
purposes (c). They also appoint three or more justices and one 
medical practitioner or more to act as visitors, and the clerk of the 
peace or some other person to act as clerk to the visitors ((/). They 
may make an order on the county or borough treasurer for the 
payment out of the county or borough fund of the salary and 
expenses of the visitors and their clerk (/')• 

In counties they are the licensing authority for houses for the 
reception of lunatics not in the jurisdiction of the Lunacy Com- 
missioners, and may in their discretion recommend to the J^ord 
Chancellor that existing licences shall l)o revokfjd or not renewed (./'). 


(o) Quarter Sessions Act, 1849 (Bainos* Act) (12 13 Viet. c. 45), s. 17. 

As to such 6nes, sec p. 603, ante. 

(p) Sheriffs Act, 1887 (50 At 61 Viet. c. 55), n. 1 4 (2). A copy of the order 
must be exhibited in some conspicuous place {ibid., s. 14 (3) ); and s<h 5 
title Sheriffs ani> Bailiffs. MtHconduct by a sheriff or his oHiee.r in 
execution of a writ issued by the court of quarter sessions may be dealt 
with by that court as if it were a contempt (SherifTs Act, 1887 (50 A^ 51 
Viet. c. 55), s. 29 (3)). 

(y) See, generally, titles Gas, Vol. XV., pp. 307, 308 ; Watkr Supply. 

(а) Highway Act, 1835 (6 At 0 Will. 4, c. 50), ss. 82—93 ; Highway 
Act, 1864(27Ae28 Viet. o. 101), ss. 21, 47, 48 ; see title IlfOitWAYS, Stkkkts, 
AND Bridges, Vol. XVI., pp. 76 el eeq. 

(б) See title Intoxicating Liquors, Voi XVIII., pp. 08, 09. 

(c) Lunacy Act, 1890 (53 Ac 54 Viet. c. 5), s. 10; and see title Lunatics 
AND Persons of Unsound Mind. p. 502, ante. 

(d) Lunacy Act, 1890 (63 At 54 Viet. c. 5), ss. 177, 178; and see title 
Lunatics and Per.sons or Unsounp Mind, p. 408. ante. 

(e) Lunacy Act, 1890 (53 At 54 Viet. c. 5), s. 225. 

(/) Ibid., ss. 208, 221 (1). In boroughs this jurisdiction is exercised by 
the justices in sper'ia] sessioDS ; sec p. 570, ante ; and, generally, tius 
LiniATics AND Persons ov Unsound Mind, p. 474t 
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1357. Overseers and others who, tinder an order of two justices, 
seize the goods of husbands and parents who leave their wives or 
children, for the maintenance of such wives and children are liable 
to account for the money so received by them to quarter sessions (f/). 
In counties the expenses of removal of a pauper in a parish which is 
not part of any union may be ordered by the justices in quarter 
sessions to be paid out of the county fund(/0v 

The justices in quarter sessions have also power to remove causes 
of complaint at a workhouse certified to them by justices who have 
visited the workhouse (i). 

1358. In counties the justices in quarter sessions are the prison 
authority (k), and appoint the members of the visiting committee (0 
and the officers of the prison (m). 

1359. In l)oth counties and boroughs the court of quarter 
sesHions has authority to make an order for the delivery of 
savings bank effects in certain circumstances (/O* 

1360. The court of quarter sessions receives, through the clerk 
of the peace, and confirms, the rules made by scientific and loan 
socielies (o). 

Sect. 8. — Jurisdiction on AppeaL 
Sud-Skot. I,— /n Oenera!. 

1361. The court of quarter sessions has jurisdiction in all cases 
whore there is a right of appeal from a conviction or order, except 
a separation order made by a court of summary jurisdiction iq) 
or from the dismissal by such a court of an information under the 
l’'.\ci8e Management Acts, 1827 and 1884 (r). 

Sub- Sect. 2.— /» Particular Cam, 

1362. The court of quarter sessions has also jurisdiction on 


(g) Poor Uelicf (Deiwrled Wives and Children) Act, 1718 (5 Geo. l,o. 8); 
•lid see title Poor Law. 

(A) Poor Kemoval Act, 1845 (8 0 Viet. c. 1 17), s. 5. 

(0 Workhouses Act, 1700 (30 Geo, 3, e. 49), s. 1. 

(1) Prison Act, 1805 (28 ^ 29 Viet, c, 126), ss. 5, 6 ; Prison Act, 1877 
(40 A 41 Viet c, 21), 8, 01 ; and see title Prisons. 

{i) See ibid, 

(ill) Prison Act, 1865 (28 Sc 29 Viet e, 126), s. 10. In the City of London 
the prison authority is the I<ord Mayor and Aldermen, in other boroughs 
the botxmgh justices at speeda) sessions ; see title Prisons. 

(n) Trustee Savings Banks Act, 1863 (26 & 27 Viet. c. 87), s. 13. Asto 
such banks, see title Bankers ani> Banking, Vol. L, pp. 576 et #«g. 

(o) ScientiOo Societies Act, 1843 (6 & 7 Viet, e, 36), s. 5 ; Loan S^leties 
Act, 1840 (3 4k 4 Viet. o. 110), a. 4, as to which see titles Literary and 
SciKNTiric Institutions, p. 207, anlc, and Loan Societies, p. 219, ante, 

(p) llie appeal from a court of summary jurisdiction granting or 
refusing a separation order is to a Divistonal Court of the Probate, Divorce, 
and Aduaraity Division of the High Court; see title Husband and Wife, 
Vol. XVL, p. 602. 

(g) Summary Jortsdieilon Act, 1879 (42 4k 43 Viet. e. 49), a. 19. As 
to the conditions of the right of appeal, see p. 642, poet, 

(rj 7 Sc 9 Geo. 4, e. 53. s. 82 ; 4 4k 5 Will. 4, e. 51, a. 23; see Utle 

ES VENUE. 
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appeal from rates and assessment to rates for relief of the poor (<), 
comity or borough (a) rates, general district rates (/;), and high- 
way rates (c) ; from orders for the removal of paupers (d), orders 
relating to the settlement of pauper lunatics (e), and bastardy 
orders (/*); and against appointments of overseers ( 7 ), orders and 
certificates of justices in regard to highways (//), and awards of 
inclosure commissioners (i). In counties it is the confirming 
authority in licensing matters (/c). 


Sect. 4. — Procedure. 

1863. The court of quarter sessions is opened by proclamation 
nimle by the crier of the court. 

In lioroughs, when the sessions are being hold by a deputy for 
the recorder, the formal appointment of the deputy is then road 
in open court {1). 


(9) Poor Relief Act, 1601 (43 Eliz. c. 2), s. 2; Poor Ucliof Act, 1743 
(17 Oeo. 2, c. 38), s. 4 ; Poor Hate Act, 1801 (41 Geo. 3, c. 23), rm. 4, 6 ; 
ScientiOc Societies Act, 1843 (6 & 7 Viet. c. 36), s. 6; Union AssesHinent 
Committee Act, 1862 (26 & 26 Viet. c. 103), sh. 32 — 34 ; Union Assossnunit 
Committee Amendment Act, 1864 (27 & 28 Viet. c. 30), s. 1 ; see, gciicrnJly, 
title Rates and Rating. 

(0 County Rates Act, 1852 (15 Ac 16 Viet. c. 81). s. 21 ; see, gouernlly, 
titles Local Government, p. 369, on/e,- Rate.s and Rating. 

(а) Municipal Corporations Act, 1882 (45 & 46 Viet. c. 50), s. 144 (10) ; 
se», generally, titles Local Government, p. 320, ante; Rates and 
Rating. 

(б) Public Health Act, 1875 (38 & 39 Viet. c. 65), s. 269 ; sc^o the Local 
Government Act, 1894 (56 & 57 Viet. c. 73) ; and, generally, title Kates 
AND Rating. 

(c) Highway Act. 1835 (6 & 6 Will. 4, c. 60), ss. 106—108 ; Public 
Health Act, 1875 (38 Ac 39 Viet. c. 5.5), s. 269 ; see, generally, title llKUi- 
WATS, Streets, and Bridges, Vol. XVL. pp. 171, 172. 

(d) Poor Relief Act, 1662 (14 Car. 2, c. 12), s. 2 ; Poor Relief Act, 1691 
(3 Will. Ac Mar. c. 11),S8. 8, 10; Poor Law Amendment Act, 1834 (4 A. 5 Will, 4, 
c. 76), s. 79 ; Poor Law Procedure Act, 1848 (11 Ac 12 Viet. o. 31), sh. 4 el 
eeq, see, generally, title Poor Law. 

(f) Lunacy Act, 1890 (53 Ac 54 Viet. c. 5), s. 303; see title Lunatic*s 
AND Persons of Unsound Mind, p. 407, mile. 

if) Poor Law Amendment Act, 1844 (7 At 8 Viet, c. 101), s. 4; Bas- 
tardy Act, 1846 (8 Ac 9 Viet. c. 10), s. 6 ; see title Bastardt, Vol. II., 
p. 453. 

(y) Poor Relief Act, 1601 (43 Eliz. c. 2), s. 1 ; but as to rural partMhes, 
•ee also Local Government Act, 1894 (56 Ac 57 Viet. c. 73), ss. 6, 5t) ; and as 
to overseers, see, generally, titles Local Government, p. 249, ante; Poor 

Law, 

(A) Highway Act, 1836 (5 Ac 6 Will, 4, c. 60), ss. 88, 105 ; Highway Act, 
1864 (27 Ac 28 Viet. c. 101), ss. 37 — 44 ; sec, generally, title Higuwats, 
Strebts, and Bridges, Vol. XVI., pp. 77, 79, 131, 132. 

(t) Inclosure Act, 1836 (6 Ac 7 Will. 4, c. 1 15), s. 53 ; Inclosure Act, 1845 
(8 Ac 9 Viet. c. 118), is. 62, 63; see title Commons and Rights or 
Common, Vol. IV., p. 563. 

(A) See title Intoxicating Liquors, Vol. XVIII., pp. 60, 51. 

(0 Whether the appointment is made by the recorder himself under Abe 
M tintelpal Corporations Act, 1882 (45 Ac 46 Viet. c. 50), s. 1 66, or the authority 
acting in his place under the Recorders, Stipendiary Magistratea, and 
Clerka of the Peace Act, 1906 (6 Edw. 7* c. 46), a. 1 ; aoe p. 623, onhi. 
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1364. The grand jury is then called and sworn by the clerk ol 
the peace and afterwards charged by the chairman or deputy 
chairman of the court, or the recorder or deputy recorder, as the 
case may be. 

The duties of the grand jury are carried out in the same manner 
an in a (xuirt of assize, except that indictments in respect of which 
they find a true bill are delivered to the clerk of the peace instead of 
the clerk of assize (m). 

1365. The order in which business is dealt with by the court is 
in its discretion, but it is usual to deal first with original civil 
business, then with appeals, and finally with the trial of prisoners 
upon indictment. 

1366. At any court of general or quarter sessions or adjourned 
quartiir seBsions the court may l)e divided and a second court 
formed whenever such a course seems advisable (n). 

In a county such a court is formed by the appointment thereto of 
two or more justices by all the justices present at the mocting(n). 

In a borough it is formed by the appointment of an assistant 
recorder by the recorder or his deputy (;>). 

In either case tii(3 clerk of the peace appoints an assistant clerk of 
the peace to he tderk of the second court ( 7 ). 

1367. At the end of each day of the sessions, if the business is 
not completed, the court must be formally adjourned. The adjourn- 
inont is proclaimed by the crier in the presence, in counties, of at 
least two justices (r), and, in boroughs, of the recorder or his 
deputy («). 

'rhe sessions may be adjourned until the next day or to any day 
before that on which the next sessions are to be held (a), and the 


{m) StM' titli* (’KiMiNAi, Law and PuocKnuRK, Vol. IX.. pp. ft neq. 
1')u> f;raijd jury in» Ion<jcr iiiakeH a proMuUment upon any matter except 
(Ikihc tfi nwpi'ct of which an indictment will bo drawn (Local Government 
Act, 18H8 (51 Af 52 Viet. c. 41). a 78 (3) ). 

( 11 ) Stipendiary Magistratoa Act, 1858 (21 & 22 Viet. c. 73), B. 0. In 
ftoine comities, if not as a rule in general, the deputy chairman proaides 
over the aecoiid court. The Quarter SeaBiona Act, 1842 (5 & 6 Viet. c. 38), 
a. 4 (now repealed), provided that, on the formation of a aecond court, the 
deputy chiunnan ahoiild be one of the officiating jiistioea. There does 
not apiiear to be any atatutory authority for or against the holding of a 
thinl court ; but the Stipendiary Magistrattos Act, 1858 (21 Ac 22 Viet. c. 73), 
BfMHna to contemplate only a aecond court. (Note per Clerk of the Peace 
for Northumberland and of Berwick-upon-Tweed.) 

(o) Stipendiary Magistrates Act, 1858 (21 & 22 Viet. c. 73), s. 9. 

ip) Municipal Corporations Act, 1882 (45 Ak 46 Viet. c. 50), s. 166 (1). 

iq) Ibid., s. 166 (6) ; Stipendiary Magistrates Act, 1858 (21 Ac 22 Viet, 
e. 73), s. 11. 

(r) H 0 Bowman, B, v. MiddU$ox Jumtiem (1834), 5 B. A& Ad. 1113; 
see B, V. Oarmartbon Jusiiou (1821), 4 B. 8^ Aid. 291. 

(«) Municipal Corporations Act, 1882 (45 & 46 Viet. c. 50). ss. 165, 
166 : see p. 600, owls. In the absence of the recorder or his deputy the 
mayor may adioum the sessions ; see p. 544, aafs. The adjoumment » 
noted in the mtnute book of the clerk of the peace. 

(a) SI. AfidUisTf Coshiay, NorwMk t. MaUh 0 w% Iptwiek (1729), 3 
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adjourned sitting may take place at the same place or, in counties, 
at any other place within the county (6). 

Whether adjourned or not, the sessions are deemed to take place 
on one day only, the day on which they are opened (c), all business 
being dealt with in reference to that day(d). 

1368. If the sessions are not adjourned they are closed, and 
business purporting to be transacted on a day subsequent to the 
opening day is not legally transacted if there is no adjournment (<?). 
The justices may alter their decisions or orders at any time during 
the sessions (/), but not afterwards (.g), and orders made at one 
sessions cannot be varied at subsequent sessions (h). Business, how- 
ever, which is not finally determined may be adjourned to the next 
or a subsequent sessions, whether merely for judgment or for the 
hearing of the case (£). 

1369. It is in the discretion of any court of quarter sessions to 
decide whether solicitors shall practise before them as advocates or 
notO)i but no solicitor in any event may so practise unless he has 
been admitted as a solicitor of the Supreme Court (/c), nor if he or 
his partner is a justice of the county for which the court is held(Z). 
In most cases it is the rule for barristers only to practise before 
courts of quarter sessions, and an order of justices that in future 
barristers only should be heard provided that at least four attended 
has been upheld, even though no barrister had previously attended 
the court except upon special retainer (m). 

1370. Counsel who commit contempt (n) of the court of quarter 
sessions are liable to punishment by that court, even where 


ih) B, V. Hayward (1837), 6 Ad. & £1. 590 ; B. v. Suffolk JusticoM (1847), 
4 Dow. fa L. 628 ; see p. 619, anU, 

(c) B, v. Surrey Justices (1813), 1 M. & S. 479, 

(d) St. Andrew's, Bolbom v. St. Clement's Danes (1704), 2 Salk. 494, 606. 

(e) B. v. Foisted {Inhabitants) (1747), 2 Stra. 1263; B. v. Mullaney 
(1833), 6C. &P. 96. 

if) St. Andrew's, Holhom v. St. Clement's Danes, supra ; B, v, Leicester^ 
shire Justices (1813), 1 M. & S. 442. 

(9) Cockfield {Inhabitants) v. lioxstead {Inhabitants) (1696), 2 Salk. 477. 

(a) B. V. Staffordshire Justices (1857), 7 E. & B. 936. 

(i) B. V. Wiltshire Justices (1811), 13 East, 352; B. v. KimboUon 
{Inhabitants) (1837), 6 Ad. & El. 603 ; Keen v. R. (1847), 10 Q. B. 928 ; 
B. V. Westmoreland Justices (1868), L. R. 3 Q. B. 457. But wliero Hpccial 
business is required by statute to be trafisacted at a particular sessions 
it cannot be adjoumea {Bowman v. Blyth (1856), 7 E. & B. 26 ; and see 
B. V. Belton (1848), 11 Q. B. 379) ; and where the jurisdiction of quarter 
sessions in a matter existed under an Act of Parliament which was repealed 
before the hoiding of the sessions to which the matter was adjourned 
the jurisdiction faOed with the repeal (B. v. London {City) Justices (1764) 
3 Burr. 1456). 

(;) Ex parte Evans (1846), 9 Q. B. 279 ; Collier v, Hicks (1831), 2 B. Ad. 
663, per Lord I'ektcrden, C.J., at p. 669. 

(A) Solicitors Act, 1843 (6 & 7 Viet. c. 73), s. 2; Judicature Act, 1873 
(36 U 87 Viet. c. 66), s. 87 ; see title Soucitohs. 

(l) Justioes of the Peace Act, 1906 (6 Edw. 7, o. 16), s. 3. 

(m) Ex parte Evans (1846), 9 Q. B. 279; and see titles BaRmSTBitS, 
VoL il., pp. 372, 374 ; Soucitobs. 

(w) S^ generailj, title €k>KTXMPT of ComiT, Attachment, and 
Committal, VoL VIL, pp. 280 et ssg., 298, 

H.L.— XIX* 
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1371. In matters of contempt generally the court of quarter sessions 
has as part of its jurisdiction an inherent power to punish persons 
for acts committed in the face of the court, but, if it exceeds its 
jurisdiction and proceeds unreasonably to treat as a contempt wbat 
is not 80 in fact, the High Court will restrain its action (p). 

1372. The power is exercisM by causing an officer of the court to 
take the oflending party into custody and by the infliction of a lino 
or a term of imprisonment (/y). The court, it seems, has no power to 
deal with contempt committed by one of its constituent members (r). 
Contoiniit of court not committed in court itself cannot be diretjtly 
punished by quarter sessions. The offender may, however, be 
indicted for a misdemeanour at common law and punished by 
imprisonment or by a fine{«), and the High Court, which has power 
to attach persona guilty of contempt of an inferior court, always 
protects such a court from inroads upon its jurisdiction (0* 


General rijijht 
of appeal. 


Part XIII. — Appeals from Courts of Summary 
Jurisdiction. 

Sect. 1. — To QuaHer Sessions. 

Sun-SECT. 1, — irAo may Appeal, 

night ot 1373. The tight of appeal from courts of summary jurisdiction to 
quarter se.ssions is the creation of statute, and is provided for in 
njioc cu«et. ^vhich confer upon justices criminal, civil, or 

administrative powers (w). 

General right 1374. In addition to the right so given, any person adjudged by 
of appeal. conviction or order of a court of summary jurisdiction to 

imprisonment without the option of a fine, either as punishment for 
an offence, or for failing to do or abstain from doing an act required 
to bo done or left undone, is entitled to appeal to quarter sessions 
whether the statute under which the conviction or order is made 
grants or withholds the right of appeal (a). 

Whew right This docs not apply, however, where the penalty is imposed in 
ttot ariae. default of compliance with an order for the payment of money, the 
finding of securities, the entering into a recognisance, or the giving 
of security (6); nor where the person on whom the penalty is 

(0) Rs Pater (1864), 33 L. J. (m. c.) 142; and see titles Barristers, 
Vol. 11., pp. 385. 386 ; Coktempt op Court, Attachment, and Committal^ 
Vol. Vll., p, 205, note (a). 

ip) Be Paier, supra. 

iq) See 2 Hawk. P. C., o. I, a. 16. 

(r) See 2 Hawk. P. C.« o. 8^ s. 17. 

(#) Compare B. t. Xe/rop (1873), L. B. 8 Q. B. 134; and see title 
Crimxkal Law and Procsditrr, Vol. IX., p. 461. 

(1) B. T. Parks, {10031 2 K. B. 432 ; B. T. Daptee. {1000] 1 K. B. 32. 

(w) At to these special ri^ts of appeal, see p. 660, post. 

(«) Sniniiiaiy Jurisdktiott Aet» 1870 (42 43 Viet, e* 40), a. 10. 

(») IM. 


Where right 
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imposed has pleaded guilty to an indictable offence for which he 
could be and has elected to be dealt with summarily (c). 

1375. Persons sentenced by a metropolitan police magistrate 
to pay a fine exceeding <£8 or to be imprisoned for more than 
one month are entitled to appeal to quarter sessions (d). 

Sub-Sect. 2. — To what Court, 

1376. The appeal must be made to the prescribed court of 
general or quarter sessions, or, if no court is prescribed, to the 
next practicable court of general or quarter sessions hold for tho 
area within which the court acted whose decision is appealed 
against (c). The next practicable court means one held not less 
than fifteen days after the day on which the decision appealed 
against was given (/). 

Sub-Sect. 3. — Central Itulet o/ Procedure. 

1377. Appeals from the convictions or orders of potty sessions 
and courts of summary jurisdiction acting in pursuance of the 
Summary Jurisdiction Acts are regulated by the rules laid down in 
these Acts (g), which are as follows : — 

1378. Notice must be given by the appellant within seven 
days (h) of the date of the decision appealed against (t). It must be 

(c) E. V. London Justices, Ex parte Lambert, [1892] 1 Q. B. 604. 
however, a defendant, while admitting the truth of a charge, asks for the 
case to be heard on the mund that there are extenuating ciroumstanc(3S 
he u not debarred from tne right of appeal {E. v. Essex Justices, Ex parte 
Stark (1891), 61 L. J. (M. C.) 120; E. v. Dickinson, Ex parte Davis, [19101 
1 K. B. 469). 

(d) Metropolitan Police Courts Act, 1839 (2 & 3 Viet. o. 71), a. 60. 

(e) Summary Jurisdiction Act, 1879 (42 & 43 Viet. c. 49), a. 31 (1). 

if) Ibid., as. 31 (1), 32. It would appear that in counties which have 

two distinct quarter sessions held by aajournment from one to tho other 
the aiteen days must be calculated in either district from the first day 
of the sessions {E. v. Sussex Justices (1866), 34 L. J. (M. c.) 69). 

{g) Summary Jurisdiction Act, 1884 (47 & 48 Viet. c. 43), s. 6. Other 
appeals are regulated by the Quarter Sessions Act, 1849 f Baines' Act) 
(12 & 13 Viet. 0 . 45), as to which see pp. 649, 650, post. The summary 
jurisdiction rules do not apply to licensing appeals, since the justices sitting 
in licensing matters are not a court of summary jurisdiction (JJouUer v. 
Kent Justices, [1897] A. C. 556), and special rules are provided fs(H» title 
Intoxicating Liquoas, Vol. XVIIL,pp. 78 et seq.), nor do the rules apply 
to appeals against poor law orders for removal which are excepted from the 
operation of the Summary Jurisdiction Act, 1848 (11 As 12 Viet. c. 43), by 
ibid., B. 35; see title Poor Law. Orders in lunacy and bastardy cases are 
similarly excepted, and special rules for appeals against orders for the main- 
tenance of lunatics are provided by the Lunacy Act, 1890 (53 & 54 Viet. 

0 . 6), 88. 301 — 313 ; see title Lunatics and Persons of Unsound Mind, 
p. 494, ante. Bastardy orders are, however, expressly brought within the 
operation of the Summary Jurisdiction Act, 1879 (42 6c 43 Viet. o. 49), by 
ibid., s. 54, and the rules as to appeals therefrom apply ; see J2. v. Bhingler 
(1886), 17 Q. B. D. 49 ; title Bastardy, Vol II., p. 453. 

{h) The provision contained in the Quarter Serious Act, 1849 (12 Ac 13 
Viet c. 46), s. 1, that fourteen days* notice of appeal must be given does 
not apply to any appeal hrom a court of summary jurisdiction (Summ^ 
Jurtsoieuon Act, 1884 (47 6t 48 Viet. o. 43), s. 4, Schedi,). 

(«) Summary JurMiotion Act, 1879 (42 Ac 43 Vbt. c. 49), s. 31 (3)« 
Wbm the statute under which the dedstou is given prescribes a dlffermit 
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Maoistiuties. 


HmoT, 1 . 
To Quarter 
Seeeions. 

Recogni* 

•anoeft. 


in writing signed by the appellant or his agent on his behalf ( j), 
and must be served upon the other party and upon the clerk to the 
justices (k). It must contain the general grounds of the appeal (Q. 

1379. Within three days after giving notice of appeal the appeb 
lant must enter into a recognisance before a court of summary 
jurisdiction to appear at the sessions to which he is appealing, 
to prosecute the appeal, to abide the judgment of the sessions, and 
to pay such costs as may be awarded thereat (wi). The court of 

time for notice, the time so prescribed must be observed (Summary 
Jurisdiction Act, 1B79 (42 & 43 Viet. c. 49), s. 31 (2)). In 22. t. 
Glamorganshire Jmiieee (1889), 22 Q. B. D. 628, the court was of opinion 
that, although the statute under which that case was decided prescribed 
a shorter time within which notice was to be given, notice given within 
seven days was sufficient, the effect of the Summary Jurisdiction Act, 
1884 (47 & 48 Viet. o. 43), s. 6, being to provide for uniformity of pro- 
cedure. Inasmuch as the provisions as to prescribed time are contained 
in the Summary Jurisdiction Act, 1879 (42 4c 43 Viet. o. 49), obedience 
to the conditions and regulations in which is enjoined by the Summary 
Jurisdiction Act, 1884 (47 & 48 Viet. c. 43), s. 6, it is difficult to suppose 
that notice given within tlie prescribed time could be held to be insufficient ; 
and it is clear since the decision in 22. v. Glamorganshire Justices, supra, 
that notice given within the seven days allowed by the Summary Juris- 
diction Act, 1879 (42 4c 43 Viet. c. 49), would in ^1 cases be held to be 
sufficient. For forms of notices of appeal to quarter sessions in rating 
appeals, see Encyclopiedia of Forma ana Precedents, Vol. XI., pp. 216 el seg, 
(j) Summary Jurisdiction Act, 1879 (42 4c 43 Viet. o. 49), s. 31 (7). 

{k) IbuL, s. 31 (2). The notice need not be served personally (22. v. 
Somersetshire Justices, Ex parte Talbot (1900), 69 L. J. (Q. B.) 311). It 
need not be in any special form, and it may be sent by post as a regis- 
tered letter, and may be deemed to have been served at the time when 
it would be delivered in the ordinary coarse of the post (Summary 
Jurisdiction Act, 1879 (42 4c 43 Viet. o. 49), s. 31 (7) ; see 22. v. Essex 
Justices, Ex parte Holmes, (imb), 11 T.L. R. 187). It is insufficient to serve 
notice on the solicitor who represented the “ other party at the hearing, 
for there is no reason to assume that the authority of the solicitor (see title 
SouciTORS) is continued (R. v. Oxfordshire Justices, [1803] 2 Q. B. 149, 
C. A.). In an appeal against a conviction under the Revenue Acta notice 
must be served on the officer who laid the information ; a notice served 
on a clerk in the office is insufficient (22. v. Eaves (1870), L. R. 6 £xch. 
76). Where the ** other party ’* consists of several joint owners, service 
on one of them is sufficient (22. v. Liverpool {Becorder) (1861), 31 L. J. 
(M. c.) 127). Notice addressed to the clerk of the justices is sufficient 
notice to the justices (22. v. Essex Justices, [18921 I Q. B. 490). 

(0 Summary Jurisdiction Act, 1879 (42 4c 43 Viet. c. 49), s. 31 (2) ; 
compare 22. v. Oxfordshire Justices (1823), 1 B. 4c C. 279. As to sufficiency 
of the jp>unds of appeal, see p. 646, post ; and see Provineial Motor Cab 
Co, V. Dunning, [1909] 2 K. B. 699, where the form given in Oke's Magis- 
terial Formalist, 8th id., 53, was approved. 

(m) Summary Jurisdiction Act. 1879 (42 4c 43 Viet. c. 49), a. 31 (3). 
Whekre the statute under which the decision is given prescribes a different 
time for entering into a recognisance, Uie time as prescribed must be 
observed (t6«ci.); see note (t), p. 643, ante. In the ease of an appeal 
by the owner of an animal from any eonviction or order of a 
eourt of summary jurisdiettoa under the Protection of Animals Act, 
1911 (I 4 b 2 Geo. 5, e. 27) (this Act comes into force on 1st January, 
1912), the court may dixeet that the reoognisanee shall include an 
undertaking not to sell or part with the animal until the appeal be 
delennined or abandoned, ana to produce it on the hearing of the appeal 
if such productioii is possible without cruelty {Md,, s. 14 (2) ). As to 
nwy fnl ia tto esgeii^^ 607, eels. Tim oourt of summaiy jurisdiction 
befoiu which this must be dmm Is any snoh eourt, whether in the place 
whore the deeision wasfpTon or not (iff, r. Jherkm Jmsbi e m, (1826J I Q* B* 
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summary jurisdiction may require a surety or sureties to be found 
by the appellant, or may permit him, instead of entering into a 
recognisance, to give such other security, by deposit of money with 
their clerk or otherwise, as they may deem sufficient (n). 

If he is in custody the court may, if it thinks fit, release him on 
his entering into the recognisance or giving the other security 
required (<>). 

1380 . Appeals must be entered at the office of the clerk of the 
peace (p). The practice with regard to the time for entering them 
varies at difierent sessions, and such rules of practice as exist muHt 
be observed (q), but the sessions are not entitled to make any such 
rule as will amount to an additional condition of appeal (r). An 
appeal once entered must be heard at the sessions, or at an 
adjournment thereof, or must be respited until a subsequent 
court, otherwise the appeal is lo8t(ij). 

1381 . Where the proceedings appealed from wore begun by an 
information or complaint the appeal does not necessarily lapse 
upon the death of the respondent (0, but it would seem to bo other- 
wise in the case of the death of the appellant (a). 


801), provided that it has all the proper materials before it (12. v. Durham 
Jusiicest n895] 1 Q. B. 801, per Wright, J., at p. 805: and see II. v. 
Anglesey Justices, [1892] 2 Q. B. 29). I'he recognisance must not bo entered 
into before notice of appeal is given (JL v. Cheshire Justices (1896), 60 J. V. 
585), and the justices before whom it is entered into should have the notice 
of apiieal before them so as to be able to judge of the amount to be required 
(H. V. Anglesey Justices, supra). A recognisance may be entered into by a 
director or member of a limited liability company on behalf of the company 
{Souiliem Counties Deposit Bank, Ltd. v. Boafer ( 1 895), 69 J. F. 636). 

(n) Summa^ Jurisdiction Act, 1879 (42 & 43 Viet. o. 49), s. 31 (3). 
As to the duties of the clerk to the justices in recording such security, see 
p. 616, ante. 

(o) Summary Jurisdiction Act, 1879 (42 & 43 Viet. c. 49), s. 31 (4). 
In a case tried before the enactment of this provision the Court of Queen’s 
Bench declined to order the release of an appellant, on the ground that the 
right of appeal does not give a suspension of the execution (Bx parte 
WiUmoU (1861), 30 L. J. (m. c.) 161). 

(p) See p. 628, ante. The appellant’s solicitor is liable personally for 
the fees payable to the clerk of the peace {lAtngruJge v. ijynch (1876), 
34 L. T. 695) ; and see title Soucitor.s. 

(q) Jt. V. Derbyshire Justices (1862), 22 L. J. (m. c .) 31. It is customary 
for sessions to require appeals which are not to he resj>iUMl (see p. 646, 
posf), but tried at that sessions, to be entered before the beginning of 
sessions, that tlie justices may know how much business there is to transact ; 
see It. V. VawleU (1873), L. K. 8 Q. B. 491. Now that the bolding of 
sessions may be dispensed with in the absence of business five days before 
the day fixed for tiieir commencement (see Assises and Quarter Sessions 
Act, 1908 (8 Edw. 7, c. 41), and p. 620, ante), it may be necessary, in order 
to ensure the i^peal being heard, to enter it more than five days before 
the sessions. If an appeal cannot be entered before the holding of sessions 
is in fact dispensed with, the next sessions to be held for the same area 
are, presumaoly, the next “ practicable *’ sessions (see p. 643, ante). 

(r) R. ▼. BamUtl, supra. 

(•) Anon. (1725), 1 Sess. Cas. (a. b.) 271 ; Archbold, Practice of Quarter 
Sessions, 6th ed., 253. As to reciting appeals, see p. 646, post. 

(I) R. V. TmskwsClSfiO), 5Q.B. D. 336. . . 

(a) See Arohbold, Pnkotioe ol Quarter Sessions, 6Ui ed., 254, n. 
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1882. The court of quarter sessioxiB has ponver to respite the 
hearing of the appeal or to postpone the giving of its judgment to 
the next or a suDseqaent sessions (b). 

The exercise of this po^er for the advancement or convenience of 
justice is in the absolute discretion of quarter sessions (e), unless by 
the statute under which the proceedings are held the hearing is 
expressly limited to one particular court (ci). 

1383. The justices at quarter sessions are the judges, subject to 
correction by rule by the Migh Court on a point of law (c), of the 
observance of their rules of practice, the sufficiency of the notico 
given, and the validity of the grounds of appeal stated (/). When 
the recognisances required are insufficiently entered into or are 
otherwise defective or invalid they may allow them to be amended 
on such terms as to time and costs as they may decide (^). 

1384. At the hearing of the appeal the conviction or order 
appealed against is read by the clerk of the peace {h). The appellant 
may then be called upon to prove service of notice of appeal (t), and 
objection may be taken to the grounds of appeal, but no objection 
which is merely one of form will be allowed, and in other cases the 
court has power to cause the ground of appeal to be amended (k), 

however, where, in consequence of the decision appealed from, the posses- 
slon of property (which, for example, has been forfeited by the decision) is 
in dispute. 

(h) Summary Jurisdiction Act, 1879 (42 &. 43 Viet. c. 49), s. 31 (5) ; see 
p. 641, ante, 

(r) H. V. Wilte Jusikee (1811), 13 East, 352 ; R, v. Cambridge Union 
Ouardians (1861), 1 B. & S. 61 ; R. v. WeeimoreUind Juaticee (1868), 9 B. & 
S. 288. 

(d) Bowman v. Blyth (1857), 7 E. & B. 47, Ex. Ch. ; and see R, v. Belton 
(1848), 11 Q. B. Z7k 

(e) See pp. 661 et aeq„ -poat 

if) See note {k), infra. 

(o) Quarter Sessions Act, 1849 (12 & 13 Viet. c. 45), s. 8. 

(a) Archbold, Practice of Quarter Sessions, Gth ed., 257. As on 
appeals counsel as a rule appear for the appellant and respondent respec- 
tively, the conviction appealed against is generally taken as read, the 
original being in court m the charge of the clerk of the peace. The 
conviction or order of the justices a)>]>ea]ed against should be returned to 
the clerk of the peace by the clerk to the justices (Summary Jurisdiction 
Act, 1848 (11 & 12 Viet. o. 43), 8. 14). Should the return not be made in 
time before tlie appeal is to be beard the appellant might in certain circum- 
stances be able to main tain an action against the justices (Proaet v. Hyde 
(1786), 1 Term Hep, 414) ; but in that case it is presumed that he would 
have to prove that the omission was owing to malice, and was without 
reasonable or probable cause (see Justices Protection Act, 1848 (11 12 

Viet. e. 44), 8. I, and p. 556, ante ; and see tiUo Public Autuokities jikd 
Public OrriCEns), or to indict the Justices for disoliedience to the statute 
(see Esd parte Hayward (1803), 3 B. & S. 546). In the event of there 
app^itig to be a variance between the conviction or order returned by the 
justices and the note of it supplied by the justices to the appellant at the 
time, the appellant may apmy for time to consider his potion, and for 
the adjournment of the trial lor that purpose (R. v. Allen (1812), 15 
East, 333, 346). 

(t) Where the appellant had given two notices of appeal and had elected 
to prooeed on the second, which proved to be bad, it was held that the 
drat notice atill remained available for him to proceed on {R. v. Wotoer- 
4«fa|4eii {Retwder) (1887), 35 W. IL 650). 

(k) Quarter Bmimm Ae% 1848 (12 A 13 Viet. o. 45), s. 3. Tha 
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Objection may also be taken at this stage to the form of conviction 
if bad upon the face of it ; but such defect may, it seems, bo 
amended by order of the court of quarter sessions (/). 

After such preliminary points are dealt with, the hearing of the 
matter is proceeded wuth, the party who began in the court l)olo\v 
beginning again and proving his case de novo (m). 

1385. The appellant is within his right in calling any evidence 
in support of his appeal, whether called by him in the court 
below or not. An objection to the reception of any such eviden(?o 
will not he allowed unless the grounds of appeal appear to be so 
imperfectly or incorrectly set forth as not to enable the respondent 
to prepare for trial, and even in such a case the court of quarter 
sessions has power to order the grounds of appeal to be amended 
uiK>n such terms as to adjournment and costs as seem to it 
proper (//). 

1386. At county quarter sessions the decision of the court is 
that of the majority of the justices hearing the matter. 

The chairman of the court has no casting vote, and, therefore, 
where the justices are equally divided the appeal must either ho 
adjourned and reheard (o) or one of the justices in favour of the appeal 
must withdraw, and the original decision be allowed to stand (p). 

1387. The court of quarter sessions has pow(3r to confirm, 
reverse, or modify the decision appealed ugaiiist (7), or to remit the 


grounds of appeal must not be so imperfectly or incorrectly set forth 
as to bo insuUicient to enable tbs respondent to inquire into the sub- 
ject of the statement and prepare lor trial (Quarter Sessions Act, 
1849 (12 & 13 Viet. c. 46), s. 3). Where the right of appeal is given 
to an aggrieved party the ip'ounds of appeal must show that the 
up]Hdiant is aggrieved (12. v. Went Biding of Yorkshire Justices (1828), 
1 Man. & Ky. (k. b.) 647 ; 12. v. Blackawton {Innabitcmis) 8 L. .7. (o. 8.) 

(M. c.) 123) ; but it is otherwise where the appellant is appealing against a 
conviction or order made against himself (12. v. N eveemtU-on’Tyne Justices 
( 1831), 1 B. 4^ Ad. 933), or whore by statute the right of appeal is left open 
to any person (12. v. Somersetshire Justices (1828), 7 B. & C. 081, n.). 

(1) 12. V. Middlesex Justices (1877), 2 Q. B. J>. 610. 

(w) 12. V, Newbury {InJuihitanis) (1791), 4 Term Kcp. 476. In practice 
this means that in appeals against convictions or orders made in proceed- 
ings begun by an information or complaint it is the respondent that begins, 
except in revenue cases, where there is an appeal from acquittal ; see p. 038, 
ante. Where there is a rule of practice at sessions that the appellant in 
a rating appeal, who disputes only the amount of the rate, should begin, 
the High Court will not interfere with the rule (/2. v. Suffolk Justioes 
(1817), 6 M. & S. 67). 

(n) Quarter Sessions Act, 1849 (12 4c 13 Viet. c. 46), s. 3. 

(o) Bagg v, Colquhoun, [1904] 1 K. B. 664. That, indeed, has been 
assumed to be ordinarily the proper course {Ex parte Evans, [1894] A. C. 
16, per Lord HEitscHBLL, L.C., at p. 19). 

(p) Where it was necessary that an appeal should be decided at a 
particular meeting of sessions, withdrawal of one of the justices In favour 
of the appeal was approved {Ex parte Evans, supra). Where the justices 
lefoae to adjouni, the appeal must be dismissed (compare 12. v. Ashptami 
(1868), 52 J. P. 474). 

iq) Summary Jurisdiction Act, 1879 (42 ic 43 Viet. c. 49), a. 81 (6). 
Wheie on an appeal against a conviction the sentence imposed by the 
eourt of summary juxM^tioa Is modified by quarter ssssloai, a f^h 
warrant of eommitment fa required, and an action may be maintained 
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matter, with the opinion of that court on it, to a court of summary 
jurisdiction acting for the same area as the court whose decision 
was appealed against (r), or to make such other order in the matter 
as it may think just («). In making any such order the court of 
quarter sessions may exercise any power which the court of 
summary jurisdiction might have exercised, and the order has the 
same effect and may be enforced in the same manner as if it had 
been made by the court of summary jurisdiction {t). 

1388. Whenever a decision appealed against is not confirmed it 
is the duty of the clerk of the peace to indorse, on the conviction 
or order appealed against, a memorandum of the decision of quarter 
sessions, and to send a similar memorandum to the clerk to the 
justices whose decision was appealed against, for entry in his 
register (a). 

1389. If the decision appealed against is confirmed, any justice 
acling for the area in which the conviction or order was made may 
issue a warrant of commitment or distress in execution of it as if 
no appeal had been brought (fr). 

1390. The decision of quarter sessions, when given upon the 
merits, is conclusive, and precludes the raising of the same matter 
again l)efore a court of summary jurisdiction (c). 

1391. The court of quarter sessions has power to make any order 
in its discretion for payment of the costs by either side (d). If an 
appeal is not prosecuted they may be awarded to a respondent who 
has received notice of appeal (e) ; and if, in his notice of appeal, 
the appellant has included grounds which in the opinion of the 
court are frivolous or vexatious, the whole or any part of the costs 
incurred by the respondent in disputing such grounds may be 


against the governor of a prison who detains a person without such fresh 
warrant {Dmerv. Cook (1003) 88 L. T. 629). As to the issue of such 
warrants, see title Criminal Law and Procedure, Vol. IX., p. 322, 
note (o). 

(r) Summary Jurisdiction Act, 1879 (42 & 43 Viet, c, 49), s. 31 (5). The 
case need not be remitted to the same court of summary jurisdiction as 
heard it before, unless, as in bastardy proceedings, the summons must be 
heard in a particular petty sessional oivision ; see p. 566, ante, 

(t) Summary Jurismetion Act, 1879 (42 & 43 Viet. c. 49), s. 31 (5). 

(f) Ibid. 

(«) Ibid., 8. 31 (6). The memorandum must be embodied in any copy 
or certificate, made at any subsequent time, of the conviction or order 
and may be received as evidenoe m the same manner as the rest of the 
copy or certificate {ibid.). 

[b^ Summary Jurisdiction Act, 1848 (11 & 12 Viet. c. 43), s. 27. As to 
the issue of warrants of distress, see p. 604, ante. 

(c) V. Glynne (1871), L. R. 7 Q, B, 16 ; B. v. May (1880), 6 Q. B. D, 
382. 

(d) Summary Jurisdiction Act, 1848 (11 3e 12 Viet. c. 43), s. 27 ; Sum* 
mary Jurisdiction Act, 1879 (42 43 Viet. e. 49), s. 31 (6) ; see the Quarter 
Sesiaons Act, 1849 (12 & 13 Viet. e. 45), as. 3, 5. Costs, however, cannot 
be given against the Crown in excise cases where the Crown is not named 
(R. V. Beadk (1857), 7 £. & B. 492; and see Moon v. Smith (1859), 29 
L. J. (M. c.) 126). 

(•) Quarter Sesahma Aet, 1949 (12 ie 13 Viet. e. 45), a, 6. 
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awarded to him (/). Costs may also be awarded in cases where 
an appeal is dismissed for want of jurisdiction ((7). The order 
to pay costs must state within what time they are to be paid, and 
direct them to be paid to the clerk of the peace and by him to 
the party entitled to them (h). If they are not paid within the 
required time, and the party ordered to pay them is not under a 
recognisance to do so, the party entitled to them, or any person on 
his behalf, may obtain a certificate from the clerk of the i>eace, upon 
production of which any justice acting for the area in which 
judgment was obtained may issue a warrant of distress (i). 

Bub* Sect. 4. — He/tretice to Arbitration, 

1392. In the case of appeals which are not against a conviction 
by a court of summary jurisdiction, nor against orders in bastardy, 
nor in revenue proceedings, the matter may be referred to arbitra- 
tion either upon application made by tlie parties to the High Court 
and an order of that court, or by order of the court of quarter 
sessions made with the consent of the parties (k). Costs may bo 
awarded in either case, and the order of quarter sessions may 
include power to the arbitrator to grant them (1), 


(f) Quarter Sessions Act, 1849 (12 & 13 Viet. c. 45), s. 4. 

iq) B. V. Padwick (1868), 8 E. & B. 704. 

(h) Summary Jurisdiction Act, 18i8 (11 & 12 Viet. c. 43), s. 27 ; see 
Quarter Sessions Act, 1849 (12 & 13 Viet. c. 45), s. 6. The powers under 
the latter Act to order one party to pay costs to the other does not abolish 
the intervention of the clerk of the peace {Gay v. Matthews (1863), 4 B. ^ S. 
425, 440, Ex. Ch.). 

(») Summary Jurisdiction Act, 1848 (11 & 12 Viot. c. 43), s. 27. As to 
the issue of such warrants, see p. 604, ante, and title Cuiminal Law anu 
Pkocedure, Vol. IX., p. 322, note (o). 

(A) Quarter Sessions Act, 1849 (12 & 13 Viet. c. 45), ss. 12, 13. If the 
arbitration is ordered by the High Court upon the application of tlie 
parties, they must bind themselves to submit to the award. The pro- 
cedure to be fallowed at the arbitration is that prescribed by the Arbitra- 
tion Act, 1889 (52 & 53 Viet. c. 49) (see title Arbitration, Vol. I., pp. 438 
ef seq.). If the arbitration is ordered by quarter sessions, that court settles 
the terms upon which it takes place, but the order may upon the applica- 
tion of either party be made a rule of the High Court (Quarter Sessions 
Act. 1849 (12 & 13 Viet. c. 45), s, 13). In cither case the award is 
as binding and effectual as if it were the judgment of quarter sessions, and 
may be enrolled on the application of either party in its records, but in 
the latter case such enrolment must take place at tue next sessions, or next 
but one, after the publication of the award or the order, if any, of the High 
Court setting it aside ; otherwise, on the application of either party in the 
next term after publication of the award, the High Court may refer the 
matter back to tne arbitrator or set the award aside and order the quaitcr 
sessions to enter continuances and hear the appeal. As to the application 
of the Arbitration Act, 1889 (52 & 63 Viet. c. 49). to such proceedings, see 
title Akbitraxion, Vol. 1., pp. 492, 493, and 8<*e ibid., pp. 439, note (c), 
446, 447. 

(f) If the arbitrator is to have power to award costs, the order of refer- 
ence must include the power {West Londmi Had. Co, v. Fulham (1S70), 
L. R. 6 Q. B. 361). Where the arbitrator has power given him, the 
costs may be taxed after the close of the sessions {HouihamqfUm Gas 
Co. v. 8ouiham.pUm Ouardiams {nil), 2 Q. B. J>. 371). Otheiwuse an 
order made by sessions as to costs in a matt4?r rcfcrre<i to an arbitrator 
must be made at the s<^j»sioDS at which the award is made (B. v. Middlesex 
Juetieee (1871), L. E. 6 Q. B. 220). 
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Sitb-Sbct. 5 . — pTocfduft in Particular Cam, 

1393* The number of statutes under which the right of appeal 
to quarter sessions is expressly given is very large, and reference 
must be made to the titles (m) under which they are dealt with for the 
peculiarities of procedure which exist in many particular cases. 

Appeals against the decisions of justices in licensing (/i), pauper 
removal (o), and pauper lunatic (p) matters are not governed by the 
Bumraary Jurisdiction Buies, but by the provisions of the statutes 
passed in regard to them. 

Appeals against the decisions of justices sitting in special 
sessions (q), and rating appeals, other than appeals from the decisions 
of justices at special sessions, are also regulated by the statutes 
creating the right of appeal (r). In all these cases, however, 
regard must be paid to the provisions of the Quarter Sessions Act, 
1B4D(«), and in particular fourteen clear days* notice of appeal 
must be given in all appeals against rates (Q. 

Skct. 2 . — Appeals to the llijh CourU 

1394. Tlie right of appeal to the High Court by special case is 
given by statute («) to any person who is aggrieved by a conviction, 

{m) ISoo titles passim, 

(ti) See, gciienilly, title Intoxicating Liquors, Vol. XVIII., pp. 81, 82. 

(0) See the Poor Kelief Act, IC02 (14 Car. 2, c. 12), b. 2; Poor Kclie! Act, 
l«9l (3 WiU. & Mar. c. 11), «. 2 ; slat. (1097) 8 & 9 Will. 3, c. 30, 88. 3, 6 ; 
Poor KcHef Act, 1722 (9 Geo. 1, c. 7), 8. 8; Poor Law Ameiidineiit Act, 
1834 (4 & 5 WiU. 4, o. 76), ss. 81 et srq, : Poor Law Procedure Act, 1848 
(11 &i. 12 Viet c. 31) ; Union Chargeability Act, 18C5 (28 & 29 Viet. e. 7lb; 
and titles Poor Law; Bates anp Bating. 

ip) See Lunacy Act, 1890 (63 & 54 Viet. c. 5), bb. 301—313 ; and, 
generally, title Lunatics and Persons of Unsound Mind, p. 494, niiic, 

iq) Aa to special sefiftions, see p. 668, ante ; see also the Parochial Assess- 
nieuts Act, 1836 (6 A 7 Will. 4, c. 96), 8. 6 (for which see title Kates and 
Rating) ; Highway Act, 1836 (5 & 6 Will. 4, c. 6C»), s. 105 (for which 
see title nujiiwAYS, Streets, and Bridges, Vol. XVL, y»p. 168. 171). 

(r) County Bates Act, 1862 (16 wV 6 Viet. c. 81), kr. 17, 22 et seq, : 
Municipal Corporations Act, 1882 (4.7 & 46 Viet, c, 60), s. 144 ; Public 
Health Act, 1875 (38 & 39 Viet, c, 56), 6. 209 ; Hi/;hway Act, 1835 (6 A 6 
Will. 4. c. 50). 8. 105; Highway Act, 1864(27 A 28 Viet. c. 101), s. 37; 
Poor Relief Act, 1601 (43 KUz, c. 2), s. 6; Poor Relief Act, 1743 (17 
Goo, 2, c. 38), 88, 4 ei seq, ; Poor Rate Act. 18t)l (41 Geo. 3, c. 23) ; Union 
A88(*a8ment Committ4>e Act, 1862 (25 A 26 Viet. c. 103), s. 32; Union 
Assessment Committee Amendment Act, 1864 (27 A 28 Vii t. e. 39) ; see, 
generally, titles Highways, Streets, and Bridges, Vul. XVI., pp. 171. 
172; Poor Law; Kates and Bating. 

<ir) Quarter Sessions Act, 1819 (12 A 13 Viet. c. 46). 

(1) Ihid., a. 1; see title Bates and B.atxn(;. 

(«) The statutes giving the right aio the Sununary Jurisdiction Act, 
1857 (20 A 21 Viet. c. 43), and the i5ummary Jurisdiction Act, 1879 (42 A 43 
Viet. o. 49), The latter Act {ilnd., s. 33) incorporates the former Act as 
^ as it is applicable, and the procedure by special case is now regulated 
by these two statutes combined and by the Buie dated 20tb March, 1906, 
made in substitution for the Summary Jurisdiction Buies, 1886, r. 18 
(Statutory Buies and Orders (Summary Proceedings), England, 1966, 
p. 599), In cases where the provisions of the two Acts are inconsistent, those 
of thelalter Act must be observed (Stakes v, Mitrhesan^ [1902] 1 K. B, 857). 
Even where justices purport to have stated a C4ise under the former statute 
alone, they may be taken to have stated it in the excise of all their 
powers, including those oonfenred by the Summary Jumdiction Act* 1879 
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order, determination, or other proceeding of a court of summary 
jurisdiction (i;) on the ground that it is erroneous in point of law or 
is in excess of jurisdiction (a). 

The person claiming to be aggrieved must be a person whose 
legal rights are directly alTected by the justices* action (5). 

1395* If a person entitled by law to appeal against the decision of 
justices to quarter sessions chooses to appeal by way of special case 
to the High Court he thereby abandons his right of appeal to quarter 
sessions finally and conclusively and to all intents and purposes (r), 

1396. If the justices consider that the application for a case to 
he stated is merely frivolous they may refuse it, but not otherwise (r/), 
and they must on the request of the appellant sign and deliver to 
him a certificate of their refusal (e). Where they have refused, 
the High Court upon the application of the person aggrieved nuiy 


(42 &L 43 Viet. c. 49) {Rochdale Building Society v. Rochdale Corporation 
(1886), 61 J. P. 134), 

(v) As to when justices are sitting as a court of summary jurisdiction, see 
pp. 567, 668, ante. Justices sitting in licensing sessions ore not a court of 
summary jurisdiction {Boulter y. Kent Justices, [1897] A. C. 666), and havo 
therefore no power to state a case, nor have they such power when sitting in 
special sessions for any other purpose, as, for instance, when sitting to revise 
jury lists {llagmaief v. Willesden Overseers, [1904] 2 K. B. 316). or when 
sitting in special sessions for hearing appeals against poor ratiys ( Wheeler 
V. Burmin^on Overseers (1860), 29 L. J. (M. c.) 176), or when oxercisijjg 
special powers under the Lunacy Acta {Re BeiheVs Application (1890), 8u 
L. T. 492), or when holding an inquiry into an indictable offence which 
they have no power to deal w’itli summarily {Foss v. Best, [1906] 2 K. B. 
105, per CiiANNELL, J., at p. 1 10). On the other hand, it has been held that 
justices sitting, not under the Summary Jurisdiction Acts, but under a 

P rivate Act, could state a case {Leicester Borough Freemen {Deputies) v. 

efi?ttt(1893), 68 L. T. 201). Under the Summary Jurisdiction (Marricil 
Women) Act, 1896 (58 & 69 Viet. c. 39), s. 11, justices havo no power ti» 
state a case {Manders v. Manders, 11897] 1 Q. B. 474), and where justices 
have refused to enforce a highway rate the proper method of proceeding 
is not by special case {^Valker v. Qreai Western Rail, Co, (1869), 29 L, J. 
(M. c.) 107); and see title Rates and Ratino. 

(a) Summary Jurisdiction Act, 1879 (42 43 Viet. c. 49), s. 33. Tinder 

the Summary Jurisdiction Act, 1867 (20 & 21 Viet. c. 43), an aggrieved 
party could only apply for a special case upon a point of law after the 
nearing and determination of an information or complaint ; but see 
note (v), supra. A provision in a statute, passed before the Summary 
Jurisdiction Act, 1879(42 & 43 Viet. c. 49), came into operation, declaring 
the decision of jusitces to be final, was held not to be a bar to the stating of 
a case under ibid., s. 33 {R. v. Bridge (1890), 24 Q. B. I>. 609); but 
a similar provision in a statute passed since that Act came into operation 
precludes the stating of a case {Westminster Corporation v. Gordon Hotels, 
Ltd., [1907] 2 K. B. 910), unless, perhaps, in the event of the justices giving 
their decision subject to a case for the opinion of the High Court {ibid., per 
Bdcklet, L.J., at p. 915). 

(b) Drapers^ Co. v. Jl addon (1892). 9 T. L. R. 36. 

(c) Summary Jurisdiction Act, 1867 (20 & 21 Viet. c. 43), »; 1^- 
{d) Ibid., 8. 4 . In no case can they refuse the application of the 
Attorney-General (ibid.). But where a magistrate refused to allow pro- 
ceedings against a defendant to be withdrawn unless the defendant entered 
into a recognisance, wliJch he declined to do, it was held that the nmgis- 
irate oould propeorly refuse to state a case, if he exercised hiS discretion on 
good grounds (B. v. LHUe, Ex parte Wise (1909), 74 J. P. 7). 

(e) Summary Juiisdiction Act, 1867 (20 21 Vict e. 43). s. 4. 

certSioate should state that the application was merely frivolous. 
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iestie a rule calling upon them and upon the fOspondent to shoTt 
cause whj they should not state a case (y ). But justices cannot be 
compelled to state a case, and if stated the High Court will not 
entertain it, where the only issue is one of fact (/;)• Where justices 
have declined to hear a matter for want of jurisdiction they cannot 
state a case upon it(h), but it is otherwise if, having heard the 
matter, they then decline jurisdiction to determine it(t). 

1397. The course of procedure to be observed on applying for a 
special case to be stated is as follows : — the aggrieved party must 
apply to the court of summary jurisdiction whose proceedings are 
complained of within seven days from the date of the proceedings (k). 
The application must be made in writing and be left with the clerk 
of the court, together with copies of it for the justices who con- 
stituted the court (/). 

1398. The applicant is required to enter into a recognisance, witli 
or without sureties, for such a sum as the justice or justices to whom 
he applies, or some other justices exercising the same jurisdiction, 
may aeem meet, before the case is delivered to him, to prosecute 
his appeal without delay, to submit to the judgment of the court 
ai)pealed to, and to pay the costs, if any, awarded by such 
c<»urt(wO* Ho must pay to the clerk of the court of summary 
jurisdiction the fees to which the clerk is entitled (ii). He will 

(f) Summary Jurisdiction Act, 1867 (20 & 21 Viet. c. 43), s. 5; Sum- 
mary Jurisdiction Act, 1879 (42 & 43 Viet. c. 49), s. 33. As to tho 
procoodinKS on the application for a rule, see title Crown Practice, Vol. X., 
i>p. 1 10 et sea, 

ig) R. V. Yeomnn$ (1860), 24 J. P. 149 ; Dyer v. Park (1874), 38 J. P. 
294 ; Re Baeingstoke School (1877), 41 J. P. 118. 

{h) R. V. TVeti Riding of Yorkehire Justices (1866), 6 B. & S. 802. 

(i) Muir V. Hore (1877), 47 L. J. (M. r.) 17. 

(k) Rule dated 2(Hh March, 1906, made in substitution for the Sum- 
mary Jurisdiction Rules, 1886, r. 18; wee note(u). p. 650, ante. This rule 
supersedes the provision o£ the Simmary Jurisdiction Act, 1857 (20&21 
Viet. c. 43), 8. 2, which prescribes an interval of three days only. The seven 
days must, however, be seven clear days. Sunday, even if the last of 
the prescribed days, must be reckoned as one of them {Peacock v. R, 
(1858), 4 C. B. (N. 8.) 264 ; Wynne v. Ronaldeon (1865), 12 L. T. 711). 

(!) Rule dated 20th March, 1906, made in substitution for the Sum- 
mary Jurisdiction Rules, 1886, r. 18 ; see note(tt), p. 650, ante. A written 
application must be served upon the justices {South Staffordshire 
Waterwirrke Vo. v. Stone (1887), 19 Q. B. D. 168 ; JLockhart v. St. 
Alhane Corporation (1888), 21 Q. B. D. 188, C, A.), and this must include 
all the justices composing the court whose decision is complained of (iresi- 
iHore V. Pain, (1891) 1 Q. B. 482). The copy to be left with the clerk 
must also be left within seven days {R, v. Knill (1893), 57 J. P. 277) ; 
and see note {k), It is now the duty of the clerk of the justices 

to forward to the justices the copies of the application left with him 
for them (Rule dated 20th March, 1906, tttpra). But where an applicant 
served each of the justices personally with the copy, and left with 
the assistant eJerk to the justices another copy addressed to the clerk to 
tlie justices it was held that the rule had been sufficiently complied with 
(R, V. Woodooede, 11907] 2 K. B. 104). 

(m) Summary Jurisdictioii Act. 1857 (20 de 21 Viot. c, 43), s. 3. 

(a) Ibid. As to these fees, see pp. 613, 614, anU, and Justices Clerks Act, 
1877 (40 dt 41 Viot. e. 43), s. S. Where the reeoguisanoe is not entered 
into until alter the case is delivered, the High Court cannot entertain the 
ease (Ifelfcfr v, Ikdaoombo (I894)« 6S It. J, (n, c.) 77). 
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then, if in custody, be liberated upon his recognisance to appear 
before the same justice or justices, or other justice exercising the 
same jurisdiction, within ten days after the judgment of the High 
Court is given, unless the decision appealed against is reversed (o). 

If the conditions of the recognisance are not complied with, the 
justices may indorse particulars of the default upon it, and forward 
it to the clerk of the peace for the area within which they exercise 
jurisdiction to be enforced in the usual manner (p). 

1399. When justices grant a special case it should be stated 
within three calendar months after the date of the application (q ) ; 
and the applicant, on receiving the case from the justices, must 
transmit it to the High Court within three days(r), after first 
giving notice of appeal to the other party (s). 


(o) Summary Jurisdiction Act, 1857 (20 & 21 Viet. o. 43), s. 3. 

(p) Ibid,, 8 . 13. As to the manner of enforcing recognisances, see pp. 607, 
608, ante. 

{q) Rule dated 20th March, 1906, made in substitution for the Summary 
Jurisdiction Rules, 1886, r. 18; see note (n), p. 650, ante. This rule has 
been held to be directory and not a condition precedent, so that where, 
through no fault of the applicant, the case was not delivered within three 
months, the High Court held that it had jurisdiction to entertain it 
{Hughee v. Waveriree Local Board (1894), 10 T. L. R. 357). 

(r) Summary Jurisdiction Act, 1857 (20 & 21 Viet. c. 43), s. 2. The 
performance of this duty is a condition precedent, in default of which, 
without compelling circumstances, the High Court cannot hear the 
case (WoodhouBe v. Woods (1859), 29 L. J. (M. c.) 149 ; Morgan v. kdwards 
(1860), 29 L. J. (M. c.) 108; Be Banks v. Goodwin (1863), 3 B. & S. 
548 ; Great Northern Committee v. Inett (1877), 2 Q. B. I>. 284). Sunday is 
not excluded in calculating these three days {Aspinall v. Sutton, [1894] 2 
Q. B. 349), and delay caused by sending the case back to the clerk to the 
justices for correction is no excuse {Gtoucesier Local Board of Health v. 
Chandler ( 1863), 32 L. J. (m. C.) 66). But where the courts are closed delay in 
transmission may be excused. Thus, a case received on Good Friday and 
transmitted on Wednesday, when the courts reopened, was held to have been 
duly transmitted (3/ ay er y. Harding R. 2 Q. B.410); and unavoid- 
able delay in the course of transmission, as for instance, by the post, 
might bo excused (compare Re Banks v. Goodwin, supra, per Blackdubn, J,, 
at p. 555) ; but not so where the delay in transmission is caused by the 
neglect of a London agent of the aiipcllant’s solicitor {Penvrll v. Uxbrulge 
i^Churchwardens) (1862), 31 L. J. (M. c.) 92). Where a case which has not 
been transmitted within the re<juired time has been set down for bearing 
by the appellant, costs will be given against him {Great Northern Committee 
V. Ineit, supra). 

(s) This also is a condition precedent, in default of compliance with which 
the High Court has no jurisdiction to hear the case {Edwards v. Roberts, 
[1891] 1 Q. B. 302 ; Foss v. Best, [1906] 2 K. B. 105). Where the respon- 
dent cannot be found after every effort to find him has been tried, service 
upon the solicitor who represented him before the justices will be deemed 
sufficient {Sgred v. Carruthers ( 1 858), £. B. & £. 469 ; Gloucester Local Board 
of Health V. Chandler (1863), 32 L. J. (M. o.) 66), and this was so held where 
tne solicitor had ceased to act for the respondent, the latter being served with 
the notice at a date long subsequent (Anderson v. Reid (1902), 86 L. T. 
713). See also Teddington Urban District Council v. Vile (1906), 70 J. P. 
381, where the court was aatisfled that every effort had been made to serve 
the respondent with notice, and that he actually knew of the appeal ; but 
notice given to the respondent’s solicitors without an effort to serve the 
respon&nt himself, even where the solicitors expressly accept service on 
bis nehalf, is insufficient (Bust v. 8t. BoMph, Bishopsgats {Ohurekwardone He.) 
(1906), 94 L. T. 575). Notice (riven wi^in the three days, but net im 
after tlie case is transmitted to Uie High Courts fs given too late {Ashdoum 
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1400. The special case (f) should contain all the points which it 
is desired to raise, since the High Court will not hear argument on 
any point not raised before the justices (a), unless, indeed, it arises 
upon the face of the facts as stated (6); nor will it admit doubts as 
to the accuracy of the case, unless there is a patent defect in it (c). 

The usual practice is for the case to be drafted by the party apply- 
ing for it, and, after it has been considered bv the respondent, for its 
terms to be finally settled by the justices by whom the case was heard. 

The case must be signed bv all the justices who heard the 
matter, whether they agreed witn the decision given or not (d), and 
in the case of justices who cannot be communicated with in time 
to obtain their signatures within three mouths an extension of time 
will be granted (/!). 

The case must be divided into numbered paragraphs, each dealing 
with distinct portions of the subject (/), and copies must be pro- 
vided for the use of the judges at least two days before the day 
appointed for )iearing(^). The court has power to send a case 
back to the justices to be amended (k). 

1401. Special cases are to be entered at the Grown Office for 
hearing, at the request of either party, eight clear days before the 
day on which they are set down for argument, and notice thereof 
is to be given forthwith to the other party (i). 


V. Curtis ( 1862), 31 L. J. (m. c.) 216 ; Edwards v. jRoberts, [1891] 1 Q. B. 302. 
Where an appellant merely sent to the respondent aoopy of his application 
to the justices for a case, and a copy of the case stated, the notice so 
given was held sufficient {Dickeson v. Mayes, [1910] 1 K. B. 452). 

(() Caflos stated in criiniual matters are regulated by the Crown Office 
Itutes, 1906 (Statutory Rules and Orders, 1906, pp. 605 et seq.), and in other 
matters by 11, S. C., Ord. 34; see Crown Office Rules, r. 129. 

(a) Purlis y, Uuxtable (1859), 1 £. & £. 780; MoUeram v. Eastern 
Counties EaU. Co, (1869), 7 C. B. (N. 8.) 58; MarshaU v. 8mUh (1873), 
L. R. 8 C. P. 416. 


(6) Ex parte Markham (1869), 21 L. T. 748 ; Knight v. IlaXliweU (1874), 
L. R. 9 Q, B. 412. 

(c) Musiher v, (1894), 68 J. P. 63. 

id) Barker v. llodgson (1904), 68 J. P, 310. 

ie) Santyglo Urban District Council v. Ebly (1905), 69 J. P, (Journal) 40. 
But a ease may bo verbally stated by one of the justices who heard it only, 
the other justices having died in the interval {Keany, Uobinson, [19101 2 
1. R. 306). 

if) Crown Office Rules, 1906, r. 131 (Statutoiy Rules and Orders, 1906, 
pp. 605 et seq,). The costs of drawing and copying any case where this rule 
is not observed will not be allowed by the taxing officer without the 
special order of the court (i5fcl.). 

(i^) Ibid,, r. 132. A complete set of papers must be provided for each 
judi^ (i6td.). If the appellant does not deliver copies of the special case 
the respondent may do so, and the appellant will not be heard till he has 
paid for them or deposited at the Crown Office a sum sufficient to do so. 
If neither party delivers the required papers the case will be struck out, 
unless otherwise ordered {ibid,„ r. 135). 

ih) Summary Jurisdiction Act, 1857 (20 & 81 Yict. c. 43), s. 7. This 
power may be exercised before the case is argued (rorkskire Tin and 
Aids Co, V. Botherham Board of MoaUh (1858), 4 C. B. (w. s.) 362). Where 
a case Is tent back for amendment, jnd^ent wOl be delivered on the case 
being returned amended (Summary Junsdiction Act, 1857 (80 Ss 81 Viet, 
c. 43), a. 7). IVheie, after being smut back for amendment, the case is 
abandoned by the appeOaat, the court may order Mm to pay the 
vespondenPs costs (Onwthor t . BouU (1884), 13 Q. B. 2>. 6801. 

(i) Crown Office Bnks, 1806^ r. 130. JiSm rale does not mpomo with 
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1402. On the hearing of a special case justices, where not made 
parties to the case, have no right to appear (J), and are not liable 
to costs in respect of or by reason of any appeal against their 
decision {k), but, if in such a case they do appear, costs may be 
given against them (Z). Where they are made parties to the case 
costs may be given for or against them (m). 

1403. The powera of the High Court in respect of the hearing of 
special cases are exercised by a Divisional Court of the King’s 
Bench Division (a). 

The court will only hear one counsel on each 8ide(o), It 
will hear and determine the question or questions of law arising 
on the case, and will reverse, affirm, or amend the decision appealed 
from(p), or it may in its discretion remit the matter to the 
justices with its opinion thereon (</), or make such order in regard 
to the matter as it may think ht (/*). 

1404. The decision of the High Court (that is, a Divisional 
Court of the King’s Bench Division), in respect of a special case 
upon any criminal cause or matter, is final and conclusive («), but 


the duty (see p. 653, ante) on the part of the applicant to transmit the 
case to the court within three days of receiving it (Phillips v. Jones 
(1888), 57 J. P. 84). 

(/) Smith V. Butler (1885), 16 Q. B. D. 349. 

(k) Summary Jurisdiction Act, 1857 (20 & 21 Viet. o. 43), s. 6. 

(l) Eeywood v. Whitehead (1897), 76 L. T. 781. 

(m) Ellis V. Lincoln Licensing Justices (1888), 52 J. P. 88. 

(n) Judicature Act, 1873 (36 dc 37 Viet. o. 66), s. 45; see title Courts, 
Vol. IX., p. 59. There is in the Summary Jurisdiction Act, 1857 (20 & 
21 Viet. 0 . 43), 8. 8, provision for the powers of the Divisional Court t(> 
be exercised by order of the court by a judge in chambers, but this 
provision is not commonly invoked. 

(o) Bowes V. Peake (1876), 33 L. T. 818; Spurting v. Bantoft, [1891] 
2 Q. B. 384 ; Bedfordshire J ustices v. St, Paul, Bedford (Churchwardens etc.) 
1852), 7 Kxch. 650. 

(p) Summary Jurisdiction Act, 1857 (20 & 21 Viet. c. 43), «. 6. Where 
there is a joint conviction of several persons the conviction may be affirmed 
against some and reversed agaitist others (Brown v. Turner (1863), 13 
C. B. (N. s.) 486 ; O'NeiU and Galbraith v. Longman (1863), 32 L. J. (M. c.) 
259). The court cannot, however, on a special case reduce the penalty 
imposed by the justices (Evans y. Hemingway (1887), 62 J. P. 134). 
When there is evidence to show that an offence within the jurisdiction 
of the justices was or might have been committed, the court will not in 
general disturb the justices’ decision ; see H, y. Davis (1795), 6 Term Rep. 
ni ; H, y. Beason (1195), 6 Term Rep. 375; Bhickpool Ijocal Board of 
Health v. Fenwick (1859), 4 H. dc N. 127. But it inay qmtsh a con- 
viction where there is no evidence to support it (Walkin v. Fenwick 
(1858), 7 W. K. 16). 

(q) Summary Jurisdiction Act, 1857 (20 & 21 Viet. c. 43), s. 6. Where 
a magistrate having dismissed a summons, the <murt, upon case stated, 
remitted the matter with an opinion that he should have oonvujted, and on 
an application being made to the magistrate to reinstate the case and 
convict, the magistrate held that he had no power to do so, the court 
by mandamus oon;H>€^ed him to comply witii its order (E* y» Hadcn 
Corser (1892), 8 T. L. R. 563). 

(r) Summaiy Jurisdiction Act, 1857 (20 dt 21 Viet. c. 43), s. 6, 

(s) Judicature Act, 1873 (36 dc 37 Viet. o. 66), s. 47. Where a earn 
rsMng an important point of law is argued before a Diviskmal Court, 
advantage is oocasionally taken of tlie pirovkiioa of the Appellato Juris* 
dletjouAet, 1676 (39 4s 40 Viet o. 59), i. 17, to hoar the ease ro-argued 
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llA.aiSTBATK8, 


Sbot. 9. 
Appeals to 
the High 
Court. 

What is a 
criminal cauae 
or matter, 


Ooata. 


apon civil matters there is a right of app^l to the Court of 
Appeal, subject to the leave of the Divisional Court being 
obtained (t). 

The proceeding will be deemed to be a criminal cause or matter 

wherever the subject-matter is such that the hearing before 

the justices might have resulted in the infliction of imprison* 
ment (a), or, in the case of a sum of money claimed to be 

due, when it is recoverable upon information as well as upon 
complaint (b). 

1405. The court may make such order as to costs as it thinks 
fit (c), and in practice usually allows them to the successful 

party (d). The costs given include the costs of preparing the 
special case (e), but not those incurred by the hearing before the 

before a larger court ; ooxnpare 8aunder$ v. Bichardson (1881), 7 Q. B. D. 
388. 

(() Judicature (Procedure) Act, 1894 (57 & 68 Viet. c. 16), ss. 1, 2 ; 
see IVaUtall Overseers v. London and North Western Bail. Co. (1878), 4 
App. Caa. 30. 

(o) Bobson V. Biggar, [1908] 1 K. B. 672, C. A. ; compare Mellor v. Denham 
(1880), 6 Q. B. D. 467, 0. A. ; B. v. WhUchurch (1881), 7 Q. B. D. 634. 
0. A. ; Payne v. Wright (1892), 01 L. J. (M. c.) 114, C. A.; Ex parte 
Schofield^ [1891] 2 Q. B. 428, C. A. ; Seaman v. Burley, [1896] 2 <$. B. 
344, 0, A. 

(t) SuniB of money recoverable upon complaint but not upon infor- 
mation are deemed to be a civil debt (Summary Jurisdiction Act, 1879 
(42 dc 43 Viet. c. 49), as. 6, 35); seep. ante. An amount due for 
district rate has been held to bo covered by this provision, and a case in 
regard to it as a civil, not a criminal, matter {Southwark and Vauxhall 
Wider Co, v. IlampUm Urban Council, [1899] 1 Q. B. 273, C. A.). But a 
case arising on a warrant of distress for default in payment of poor rate is a 
criminal cause or matter, the procedure in regard to the recovery of poor 
rate being unaffected by the Summary Jurisdiction Acts (Summary 
Jurisdiction Act, 1884 (47 dc 48 Viet. o. 43), s. 10 ; and see Seaman v. 
Burley. [1896] 2 Q. B. 344, C. A.). 

(r) Summary Jurisdiction Act, 1867 ^20 & 21 Viet. c. 43), s. 6. R. S. C., 
Ord. 65, is ordered to apply both to civil and criminal proceedings on the 
Crown side by the Crown Office Rules, 1906, rr. 261, 262. 

(<2) The court will in general give costs to a successful appellant ( Venables 
V. Hardman (1868), 28 L, J. (m. C.) 33 ; Youdan v. Crookes (1858), 22 J. P. 
287), and this is tlie case where the Crown is the unsuccessful party (Moore 
V, Smith (1859), 1 £. dt £. 597 ; and see Walsh v. B. (1888), 16 Cox, C. C. 
435). Where the respondent was successful, costs have been refused in 
a case which was deemed fairly arguable (Oaswell v. Cook (1862), 12 C. B. 
(N. 6.) 242). Where a conviction was quashed upon the ground of an 
objection not brought to the justices* notice costs were refused (Stinson 
V. Browning (1866), L. R. 1 C. P. 321). Where the respondent does not 
appw, the practice is not uniform, but in Smith v. Btiifer (1885), 16 Q. B. D. 
349, it was held by the court to be unusual to give costs in such oiicum- 
stanees; see also Lee v. Strain (1869), 28 L. J. (u. C.) 221; contra^ 
Wednesbury Loeal Board of HeaWh v. Stephenson (1864), 33 L. J. (x. c.) Ill ; 
liaise V. Alder (1874), 38 J. P. 407 ; Qreenhank r, Saihderson (1884), 49 
J. P. 40 ; Shepherd v. FoUand (1884), 49 J. P. 165; Lee v. BarUm (1909), 
101 h, T, 600, 603, n. (a). Where, however, the court was of opinion that 
the respondent, although not appearing before it, bad taken prooeedinga 
with a view of getting a point of law decided, costs were given against 
him (Cordon v. Vann (1899), 68 L. J. (q. a.) 434). As to costs whero Chn 
iustices appear, see p. 665, ante. 

(e) Oloeer v. Booth (1862), 31 L. J. (x. c.) 270. This inolndes the 
eost of preparing the ease beyond the lees allowed to the jnstioes* elexk 
under the Summary Jurisdiotton Aet, 1867 (20 dc 21 Vtoi. o. 43)» a. $• 
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ia8tioes(/). Application should be made for them immediately 
upon the determination of the case (()). 

1406. After the determination of the case by the High Court, 
the justices whose decision was appealed from, or any other justices 
exercising the same jurisdiction, have authority to enforce the con- 
viction or order if and as upheld or amended by the High Court, 
in the same manner as it might have been enforced, but for the 
appeal, by the justices who made it (h). 

Sect. 8. — Mandamus* 

1407. In addition to the prerogative powers inherent in the 
High Court to issue the writ of mandamus (0» provision is made by 
statute for the issue of the writ to justices who refuse to state a 
case or to do any act relating to the duties of their office as 
justices (Z). 

1408. A distinction may be made between the principles upon 
which a rule will be granted where the act is a judicial and where 
it is a ministerial act. Where the justices are given a discretion 
in the exercise of their judicial powers and have exercised it, the 
court will not interfere with their decision (m). Thus the court 
will not compel them to grant process where they have deliberately 
refused it («), nor prescribe the conduct to be observed by thorn in 


(/) Slaughter v. Sunderland Corporation (1891), 60 L. J. (m. o.) 91. 
ig) Budenberg v, Roberts (1867), L. R. 2 C. P. 292 ; Bee Caswell v. Cook 
(1862), 12 C. B. (N. 8.) 242. 

{h) Summary Jurisdiction Act, 1857 (20 & 21 Viet. c. 43), s. 9. The 
justices who enforce the decision of the High Court are protected by statute 
from proceedings being taken against them in consequence of any defect 
in the conviction or order {ibid.), 

(i) See title Crown Practice, Vol. X., pp. 77 et seg. 

{k) Summary Junsdiction Act, 18«57 (20 & 21 Viet. c. 43), s. 5. But a 
case can only be stated upon a point of law {ibid, ; and see p. 650, ante). 
I'he issue of a rule is in the discretion of the court, even where the decision 
of the justices is wrong in law, so that, where a person upon whom a nominal 
penalty should have been indicted has been in fact acquitted by the justice's, 
the court may decide not to require a case to be statem ; but if an innocent 
person were convicted and even a nominal penalty inflicted a special case 
would no doubt be required by the court {Jt. v. Davy, fl899] 2 Q, B. 301, 
per CHANNEL!., J., at p. 307). Where justices have decided a cose in accord - 
anoe with a decision of the High Court from which tk.'re was no appeal, 
they will not be compelled to state a case {U, v. Sheil (1900), 82 L. T. 587, 
C. A.). 

(i) Justices Protection Act, 1848 (11 & 12 Viet. c. 44), s. 5. 

(m) R, V. Ingham (1880), 14 Q. B. 396 ; B, v. Atlamson {1^15), 1 Q. B. D. 
201 ; Ex parte Lewis (1888), 21 Q. B. D. 191 ; R. v. Gravesend Justieee 
(1891), 56 J. P. 277 ; see also R. v. RarnHer (1857), 26 L. J. (ii. c.) 102 ; 
R, V. Dayman (1867), 26 U J. (M. c.) 128. 

(n) Ex parte West (1865), 29 J. P. 310 ; Re Leeds Stipendiary Magistrate 
(1877), 43 J. P. 743 ; Ex ^rte Maemahan (1883), 48 J. P. 70. This applies 
where the justice refuses to grant process upon the ^ound that the applica- 
tion is vexatious, even if there is primd facie evidence of the commxssioii 
of an offence (R, v. Kennedy ( 1902 ), 86 L. T. 753 ; and compare B, v. 
Bros (1901), 85 L. T. 581). Where one Justice has refused to issue m 
•mumons upon complaint, other Jostioes nuijr solMoquently refuse to hear an 
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heanng a case, nor in the reception or rejection of evidence fo) 
But the court will compel the exercise of their discretion (;)). " ^ * 

Ylhere the act is a ministerial act, the court will hold that the 
parties are bound to do it and will compel them to do so (q), 

1409. Where a special case is the more convenient remedy a rule 
for a mandamus will be refused (r) ; and a rule will not be issued to 
a clerk to justices, as he is merely the servant of the justices (s), 

1410. The application for a writ of mandamus must be made to a 
Divisioxal Court of the King’s Bench Division by motion for an 
order fiisi, and in vacation to a judge in chambers for a summons 
to show cause, upon the urgency of the matter being made apparent 
to the judge(0* 

Sect. 4. — Certioran. 

1411. The judicial decisions of justices may also be reviewed by 
the High Court on a writ of certiorari (a), which is the appropriate 
remedy when the jurisdiction of the justices is impugned (6). The 
question whether it will issue is in the discretion of the High 
Court, except in the case of a statute which expressly takes away (r) 
the right of applying for it (d). 


information and take the recognisances of a prosecutor to proceed {R, v. 
Bather (1880). 42 L, T. 632), 

(o) JR. V. Carden (1879), 6 Q. B. D. 1 ; JR. v. Yorkshire Justices, JSx parte 
Gill (1886), 63 L. T. 728. 

(p) jR. V. Boieler (1864), 4 B. S. 969 ; JR. v. Byrde and Pontypool Gas 
Co., Exvarte Williams (1890), 60 L. J. (m. c.) 17 ; R. v. Adamson (1876), 

1 Q. B. f). 201 ; R, v. Brown (1867), 26 L. J. (m. c.) 183. 

{q) Thus an order which is not appealed against must be enforced, even 
though there appear to the justices to be doubts as to its validity (R, v. 
tiwindon Justices (1878), 42 J. P. 407). The issue of a distress w'arraiit 
for levying rates is a ministerial act wliich the justices will be compelled 
to do (JR. V. Oxfordshire Justices (1849), 18 L. J. (m. c.) 222 ; R. v. Jefferson 
(1884), 48 J. P. 393 ; R, v. Jdarsham (1883), 48 J. P. 408, C. A.). 

(r) B. V. Wisbech Justices (1890), 64 J. P. 743. 

(«) Ex parte Hayward (1863), 32 L. J. (M. c.) 89. 

{i) Crown Office Rules, 1906. For details of the procedure, see title 
CuowT< Practice, Vol. X,, pp. IIO etseq. 

(a) See, further, title Crown Practice, Vol. X., pp. 165 et sea., 186. 

(b) Seo R, V. Kent Justices (1880), 44 J. P. 298. A writ will no issued 
to quash a warrant of commitment issued by a justice under a mistake 
{Jt, V. Doherty^ Ex parte Isaacs (1909), 26 T. L. K. 502). 

(<?) See title Crown Practice, Vol. X., p 175. Among the more impor 
taut statutes which iuciude such a provision are the Larceny Act, 1861 
(24 A 26 Viet. c. 96), sees. Ill ; the Slalicious Damage Act, 1861 (24 Sl 2t 
Viet. o. 97), see s. 69 ; and the Ofteuces against the Periaon Act, 1861 (24 A 
26 Viet. c. 100), see a. 72; but there are many others which will be found 
cited in appropriate titles paarim. The right cannot, however, be taken 
away by any imneral words, but only by an express enactment (JR. v. 
Reere (1760), 1 Win, Bk 231) ; and in the case of the Crown the right is in 
no circumstanees taken away unices the Oown is specially mentioned (R. 
v^Boultbse (1830)«6 Kev. <K. B.) 26 ; Mounijoy v. "Wood (1866), 1 11, 
U K. 68). Even where the right k said to he ti^en away by statute, 
the court is not prevented from quashing an order founded upon a 
manifest defect of inrisdiotion or manifest fraud in the party procuring 
the order {Cedmial Bank of Ansiraiasia v. WiUan (1874), L. R. 6 P. C. 417 ; 
see Ex parts Bradlangk (1878), S Q. B. 1>. 609). 

id) A writ of eerHorufi will not be granted to qnoition the deekion of 
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Application must be made within six months of the date of the SRot, 4 . 
order or conviction »hich it is desired to remove (e). Certiorari, 

Sect. 6. — Prohibition. 

1415J. A writ of prohibition (/) will issue to justices if they act WhenremaJ/ 
in absence or excess of jurisdiction, or in contravention of sorue appropmtf. 
statute or of the common la\y (g). 

The point in respect of which it is applied for need not have been 
taken before justices (/Oi but it must be material (i), and must have 
arisen actually and not prospectively (A). 

Except where the justices have acted palpably in absence or When 
excess of jurisdiction (0, an application for a writ will not usually k**®^*^* 
he granted after the proceedings in respect of which it is asked for 
have been determined (m). 

Sect. 6 . — Habeas Corpus, 

1413. A rule will be granted calling on justices to show cause PnrpoRcfor 
why a writ of habeas coipus(n) should not issue in the case of a 
prisoner who has been committed to prison under a defective warrant ^ ‘ 
of commitment (o) ; but if before the rule is obtained a good 
warrant is delivered to the gaoler that is a sufiicient answer to the 
rule ( p). 

It is customary in extradition proceedings, whore it is desired to inextiwiiUoa 
appeal to the High Court, to issue a rule to the metropolitan proemimuR. 
police magistrate who made the order for extradition to show cause 
why a writ of habeas corpioi should not issue (ry). 

the justices on a claim of right {Ex parte Smith (1890), 7 T. L. It. 42), nor 
in general where the proper mode of redress is by appeal to (piarter hcs- 
sions (Re Pudding Eorion Overseers (1864), 33 L. J, (w. c.) 136). 

(e) R, V. Boughey (1791), 4 Term Rep. 281. 

(J) See, further, title Ckown Practice, Vol. X., pp. 141 d seq. The 
issue of a writ is in the discretion of the court except where there was an 
absence or excess of jurisdiction apparent on the face of the proceedings, 
in which case it is of right (Farquharson v. Morgan, [1894] 1 Q. IJ. 662, 

C. A., and the cases there cited). It will issue to prevent a justice 
interested in the subject-matter of a case from hearing it (R, v. Farrant 
(1887), 20 Q. B. D. 68), but the fact that a justice has been subpoinaed as a 
witness in a case is not sufficient evidence of interest to wan ant the issue 
(f6uf.). 

(g) MaeJeonoehie r, Penzance (Lord) (1881), 6 App. Cas. 424 ; and see 
the cases cited in title Crown Practice, Vol. X., p. 142. 

(h) Compare Be Haber v. Portugal (Queen) (1861), 17 Q. B. 171. 196. 

(*) BuUerveorik and Barker v. Walker and W aierhouse (1700), 3 Burr. 1689. 

(it) V. Kent Justices (1889), 24 Q. B. D. 181. 

(i) Buggin v. Bennett (1767), 4 Burr. 2036; Farquharson v. Morgan^ 

[1894] 1 Q. B. 662, C. A. 

(m) Bieardo v. Maidenhead Local Board of Health (1867), 2 H. A K. 

267. 

(n) See title Crown Practice, Vol. X., pp. 39 et $eq. 

(o) B» parU Oroee (1867), 2 II. A K. 364; Re ^tmson (187P), I.. U. 

6 £xcb. 267. 

(p) Ex parte Oroee, eupra, 

($) See title ExTRADmoN, Vol. XIV., pp. 416, 416. 
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Part XIV. — Appeals from Quarter Sessions. 

Sect, 1. — To the Court of Criminal Appeal. 

1414. An appeal to the Court of Criminal Appeal from a court of 
quarter seasions lies in the case of every person convicted before 
it of a criminal offence upon indictment (r), or dealt with by it as 
an incorrigible rogue (a). The grounds and conditions of appeal are 
the same as in the case of an appeal from the Central Criminal 
Court or a court of assize (6). 

The case is dealt with finally by the Court of Criminal Appeal, 
and in no event is it remitted to the court of quarter sessions (c). 

1415. The jurisdiction of the judges of the High Court in regard 
to Crown cases reserved is now vested in the Court of Criminal 
Appeal (d), and the procedure provided by tbe Criminal Appeal 
Act has to a great extent superseded that previously existing, but 
the Court of Criminal Appeal has still power to require a case to 
be stated in the same manner as if, under the former procedure, a 
question of law had l>een reserved (e). 


Sect. 2. — Prohibition. 

1416. A writ of prohibition will issue to any court of quarter 
sessions in the same manner and on the same grounds as to any 
inferior court which acts without or in excess of its jurisdiction, or 

(r) Criminal Appeal Act, 1907 (7 Edw, 7,o. 23), a. 3. Inhere is, however, 
no appeal against the part of a special verdict under the Trial of Lunatics 
Act, 1883 (46 & 47 Viet. o. 48), s. 2, finding a prisoner to be insane (M. v. 
Maehardy, [1911] W. N. 193). As to persons convicted on indictment at 
common law in relation to tbe non-repair or obstruction of a highway, 
public bridge, or navigable river, see p. 665, post. 

(a) Criminal Appeal Act, 1907(7 Edw. 7, c. 23), s. 20; see the Vagrancy 
Act, 1824 (5 Geo. 4, c. 83), s. 6, p. 635, ante. 

(5) See title Criminal Law and Procedure, Vol IX., pp. 433 et seq. 
The time witliin which notice of appeal must be given is ten days 
(Criminal Appeal Act, 1907 (7 Edw. 7, c. 23), s. 7 ). The chairman of the 
court must, when required, furnish the registrar of the Court of Criminal 
Appeal with his notes of the trial, and with a report giving his opinion 
upon the case or upon any point arising in it {ibid., s. 8). 

(e) Ibid., ss. 4, 5, 9. The conditions as to bail and as to costs are the 
same as in the case of appeals frdm the Central Criminal Court or a court 
of assise (ibid., ss. 13, 14). 

(d) Ihtii., s. 20 (4). The former procedure was regulated by the Crown 
Cases Act, 1848(11 12 Viet. o. 78). The constitution of the court formed 
to hear O^wn oases reserved was ultimately five judj^ of the High Court, 
of whom, unless prevented by illness, the Lord Chief Justice of England 
had to be one (Judicature Act, 1881 (44 & 45 Viet. c. 68), s. 15). 

(e) Criminal Appeal Act, 1907 (7 Edw. 7, c. 23), s. 20 (4). For procedure 
on a ease so stated, see, farther, title Criminal Law and Procedure, 
VoL IX. p. 433, note {k). Writs of error and the ]Mwer and practice of 
moving for a new trial in criminal matters are abolished (Criminal Appeal 
Act, 1907 (7 Edw. 7, o. 23), s. 20 (1) ); but tbe High Court still exercises 
control over the court of quarter sessions by means of writs of prohibition, 
e»rHorafi, and mandamus in certain eases and within defined Umits ; see 
the text, tspro, and pp. 661, 662, post 
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which makes an order in contravention of some statute or the 
principles of the common law(/). 

Sect. 8. — Certiorari^ 

1417. The issue of a writ of certiorari to remove a matter for 
hearing and determination to the High Court is in the discretion 
of the High Court itself {g\ except in those cases where that course 
is expressly forbidden by statute Qi). 

The principles on which the writ is issued to a court of quarter 
sessions are similar to those on which it would be issued to justices 
out of session (t). 

1418. Where an order of justices is confirmed by quarter sessions, 
the time within which an application for a writ will run dates from 
the time of confirmation (A:). 

1419. In the case of indictments, removal to the High Court 
by certiorari is governed by the following conditions. Except 
indictments against bodies corporate, which are not authorised to 
appear by solicitor at quarter sessions (Z), indictments are not to he 
removed, either at the instance of the prosecutor or defendant, 
unless it is made to appear to the court on behalf of the applicant 
that a fair and impartial trial cannot be had at quarter sessions, 
or that some question of law of more than usual dilficulty and 
importance is likely to arise at the trial, or that a view of the 
premises in respect whereof the indictment is preferred, or a 
special jury, is required for a satisfactory trial of the case(m). 

The party, whether prosecutor or defendant, applying for a writ 
of certiorari to remove an indictment is required to enter into 
recognisances to appear at the trial and pay the costs if 
unsuccessful (n). 

Neither of these conditions binds the Attorney-General acting 
on behalf of the Grown (a). 


(/) See title Crown Practice, Vol. X., pp. 14\ et seq., and p. 059. 
ante. The grounda for its issue would include the acting of an intcrcstc'd 
party as a member of the court (title Crown Practice, Vol. X., p. 143 ; 
compare B* v, Cambridge {Recorder) (1857), 8 K. At B. 037). 

(g) R. V. WaUaU Overeeere (1878), 3 Q. B. D. 467, C. A., jyer Cockrukn, 
C.J., at p. 471 ; see B. v. Leicester Jyetirrs and Compton (1800), 29 h. J. 
(m. c.) 203; B. V. Surrey Justices (1870), L. K. 6 Q. B. 400; H. v. 
Sheward (1880), 9 Q. B. D. 741, C. A. 

(A) B. V. Morelev (1700), 2 Burr. 1040. Among statutes which expressly 
take away the right of applying for certiorari are the Game Act, 1831 
(1 Ac 2 Wai. 4 , o. 32), s. 46 ; Public Health Act. 1876 (38 At 39 Viet. o. 66). 
s. 262 ; Municipal Corporations Act, 1882 (45 At 46 Viet. c. 50), s. 220; and 
see p. 668, ante, 

(t) See p. 668, ante. 

{k) B, ▼. Moriee (1845), 14 L. J. (H. c.) 76; B. r, Middlesex Justices 
(1836), 5 Ad. Ac £1. 626. 

(l) See, for instance, titles Covntt Courts, Vol. VIII., p. 610; IIioo- 
wat8,Stiubbt8, andBridoks. Vol. XVL, pp. 112, 143. 

(m) Crown Office Buies, 1906, r. 13. 

(») AmL, rr. 14, 16. 
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1420. A writ of certiorari when issued to quarter sessions in 
counties is directed to the justices collectively and returned by the 
chairman or some other justice acting on his behalf ; in boroughs it 
is directed to and returned by the recorder (h). The return cannot 
be made by the clerk of the peace (c). 

1421. No certiorari is required for the removal of any conviction, 
order, or other determination in relation to which a special case is 
stated by quarter sessions (d). 

Sect. 4. — Mandamm, 

1422. A writ of mandamus (e) will not issue to a court of quarter 
sessions in respect of any matter in which it has exercised its 
jurisdiction (/). In such cases, whether the decision of the quarter 
sessions is right or wrong {g% or whether the matter is one of law 
or fact {h), the writ will not issue. 

It is within the discretion of quarter sessions to state a case for 
the opinion of the High Court (i), but if they do not state a case 
the High Court will not compel them by mandamus to do so (k), nor 
intervene to review their decision by compelling them to state the 
reasons for it (1), or to alter the form of the record (m). Similarly, 
iu matters wherein the quarter sessions have a discretion and 
exercise it, the writ will not issue (n). 

It is otherwise where the court of quarter sessions has declinod 
jurisdiction altogether (o), or has come to a decision wrong in point of 
Liw upon a preliminary objection (p), or has failed to exercise its 


(b) Anon. (1703), 6 Mod. Kep. 43; see Arch bold, Practice of Quartci 
Sessions, (Hh ed., 137. 

(c) AshUy'i Gme (1697), 2 Salk. 479. 

\d) Summary Jurisdiction Act, 1879 (42 & 43 Viet. c. 43). 8. 40. As to 
special case, see p. 650, onto, and p. 663, 

(f) See, further, title Crown Practice, Vol. X., pp. 77 H $eq., 89, 90. 

(/) It. V. Worm$Umhir$ JustieeB (1854), 3 K. & B. 477 ; B. v. Middlesei 
JuBticen (1877), 2 Q. B. D. 616; see B. v. Surrey Justices (1824), 6 Dow, 
& Ry. (K. B.) 308 ; Ex parte MaHin (1876), 40 J. P. 133. 

(0) B. V, OarnarvonMre J usticee (1820), 4 B. & Aid. sA 

{h) Be PraU (1837), 7 Ad. dt El. 27. 

(1) B. V. Oottingham {Inhabitante) (1834), 4 Nev. & M. (K. b.) 216 ; and 
see p. 664, past 

(k) B. V. Friesion {Inhabitants) (1833), 6 B. & Ad. 697 ; Be Pratt, supra ; 
Ex parte Jarvin {Inhabitants) (1849), 9 Dowl. 120. 

H) B. V. Devon Justices 1 Chit. 34; B. v. Cottingham {Inhabitants), 

supra. 

(m) JR. V. Suffolk Justices (1835), 5 Nev. 8s M. (K. B.) 139; Ex partt 
Aekworth Overseers {iSAZ), 3 Q- B. 397 ; H. ▼. Middlesex Justices, supra. 
A mandamos will, however, issue to direct alteration of an entry which 
IS manifestly false where there is no jurisdiction to make it (B. y. West 
Biding of Yorkshire Justices (1643), 5 Q. B. 1). 

{n) 'B. V. West Biding of Yorkshire Justices (1834), 6 B. As Ad, 1003; 
H. V. Derbyshire JusUees (1852), 22 h. J. (m. c.) 31 ; and see B* v. Borth 
Biding of Yorkshire JueHees (1823), 2 B. 8s 0. 286. 

(o) B. V. Kent JusHoee (1811), 14 East, 395 ; B. v. CbUhester Justices 
(1822), 5 B. & Aid. 535 ; JR. v. WiUshire JusHoes (1828), 8 B. 8s C. 380, 

(p) B. V. Kesteven JusUees (1844), 3 Q. B. 810; B. ▼. (hfordMrs JusBoss 
(1843), 4 Q. B. 177. Where the court of quarter um&om deelines to act 
00 the ground that the notice of appeal is msniBoient, the High Court will 
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discretion (9). But a mandamus in any case will merely direct 
the court of quarter sessions to exercise its jurisdiction or discre- 
tion, and will not specify the manner in which it is to exercise it (r). 

It is within the competence of the court of quarter sessions to 
formulate its own rules of practice, but the High Court will issue a 
mandamus in cases where adherence to such rules can be shown to 
involve a failure of justice (s). 

Sect. 5. — Special Case. 

1423. On an appeal to quarter sessions, the parties may, at any 
time after the notice of appeal, consent to a special case being drawn 
under the order of a judge of the High Court and submitted to the 
High Court for its decision (t). 

The judgment of the High Court may then be entered on motion 
by either party at the sessions next or next but one after it is given, 
and is of the same effect as if it had been given by tlie court of 
quarter sessions upon an appeal duly entered and continued (a). 
It is, however, essential that the case should state the agreement 
of the parties to this procedure (i[>) ; and a case may not bo so 
stated upon an appeal against an order in bastardy, nor in ])roceed- 
ings under the statutes relating to the Itevenue, Excise, or Post 
Office (c). 

Where a case has been stated under these provisions the party 
supporting the order of the justices is entitled to begin (J). An 

determine the question and issue a mandamus if required {Exparie Curtin 
(1877), 3 Q. B. D. 13). Where in London the court of quarter sessions hinl 
refused to hear a rating appeal on the pound that it should have hccii 
entered at general, not quarter, sessions, for which notice might have b< < n 
given in time, the court granted a mandamus to the justices to hear tiio 
case, holding that the appellant was not bound to enter the api»ca! exc<*| t, 
at a quarter sessions (R. v. London Justices (1812), 15 Kust, 032). '1 lio 
court will intervene to secure the hearing of an appeal which the couit 
of quarter sessions has respited (see p. 640, ante) and at the next sessirujH 
has refused to hear upon the ground of an objection which might ha\(t 
been raised at the hearing of the case when first entered (7?. v. \VilUliic 
Justices (1828), 8 B. & C. 380) ; or to prevent injustice being done to an 
app^ant who had agreed to abide by the decision of a similar case when 
the respondent in that case disobeyed the decision of the court (E. v. 
}fiUshire Justice (1801), 1 East. 683), 

(V) B. V. Glamorganshire Justices (1830), 10 L. J. (m. <;.) 172; B. r, 
Derbyshire Justices (1852), 22 L. J. (M. c.) 31. 

(r) Ibid. ; B. v. West Biding of Yorkshire Justices {I HIVA), 5 B. & Ad. 007 ; 
jB. V. Hewes (1835), 3 Ad. A; El. 725 ; Ex parte Achworih Orcrncere (1843), 3 
Q. B. 397. 

(a) JB. V. Suffolk Justices (1817), 6 M. Ai S. 57 ; It. v. THorJolk Jttstircs 
(1834), 6 B. At Ad. 990; Be Blues (1855), 5 K. & B. 201 ; B. v. rauiett 
(1873), L. R. 8 Q. B. 491. 

(I) Quarter Sessions Act, 1849 (12 At 13 Viet. c. 45), t. 11. 

(a) This procedure, though technically an appeal from quarter sessions. 
Is to be distinguished from cases stat^ by the court of quarter sf5ssions 
itself (as to which see pp. 664, 665. post), and is not aiTected by ilia 
provisions of the Judicature (Procedure) Act, 1894 (57 At 58 Viet. c. 16), 
ft. 2 . 

ib) Peterborough Corporation v. Thurlby Overseers (1882), 8 Q. B. D. 586. 

(e) Quarter Sessions Act, 1849 (12 At 13 Viet e. 45), s. 11. 

id) JB. V. Holheek Overseers (1851), 16 Q. B. 404 ; Bedfordshirs Jusiiees 
T, 6L Favdt Bedford (Churchwardens cte.) (1852), 7 Esch. 650, 
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Mandamu. 


By oonnent a( 
the puititis. 


Entry of 
judgiucut. 
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Scot. e. wpeal lies to the Court of Appeal from the decision of the High 
Special ciourt (e), and this is so even ^ter judgment has been entered at 
Case. quarter sessions in accordance with the decision (/). 

The practice is to give costs as between party and party ( 51 ). 


At tbe 
discretion of 
ibe juBticct. 


Comparlsoii 
with case 
stated at 
putty smioni. 


1424. With the exception of the above provisions, which only 
deal with matters not already heard by quarter sessions, there was 
formerly no means of obtaining the decision of the High Court on 
a special case slated by quarter sessions except after obtaining a 
writ of certiorari (h). While this method of procedure still subsists, 
it is now within the competence of quarter sessions to state a case 
without any such procedure (i). The discretion of quarter sessions 
in regard to the granting of special cases is, however, absolute. 
'J’here is no means of compelling the justices to state one, even 
though in the particular circumstances a proper exercise of their 
discretion would undoubtedly lead them to do Bo(k). 

A case stated by quarter sessions is therefore wholly different 
from a case stated by justices at petty sessions, in that it is the 
magistrates and not the aggrieved party who seek the assistance of 
the court : and, in consequence of this, tlie opinion of superior 
tribunals can be obtained even in cases where, under the particular 
statute involved, the decision of quarter sessions is ordered to be 
final (/). 


(«) Peterborough Corporation v. WiUihorpe (1883), 12 Q. B. D. 1, 

C. A. ; IJolbom Guardians v. Cherisey Guardians (1885), 15 Q. B. D. 76, 
€. A. ; Dewsbury and Hechnondwike Waterworks Board v. Penistone Union 
Assessment CommiiUe (1886), 2 T. L. R. 375, C. A. 

(/) Lodge v. Huddersfield Corporation, [1898] 1 Q. B. 859, C. A. 

ig) Clarendon {Bari) v. 8t, James, Westminster {Rector etc,) (1851), 10 
C. B. 806; Uoly Trinity, Ereter v. Ide {Churchwardens etc.) (1851), 10 
L. T. (o. 8.) 363. 

{h) R, V. Chantrell (1875), L. R. 10 Q. B. 587 ; Walsall Overseers v. 
London and North Western RaiL Co. (1878), 4 App. Cas. 30. Under that 
procedure the court of quarter sessions embodied the material and 
grounds of its decision in the decision itself, with the result that any error 
in law became manifest on the face of the record, and therefore cognisable 
by the superior courts {Kydd v. Liverpool Watch Committee, [1907] 2 K. B. 
691, C. A., per Fletcher Moulton, L.J., at p. 603). But it could not be 
adopted in cases where the right to certiorari was removed by statute (see 
pp. 658, 661, ante). The ancient practice open to the court of quarter 
sessions of consulting the judge of assise and asking his assistance and 
advice in making an order (as to which see Walsall Overseers v. London 
and North Western Rail. Co„ supra, per Earl Cairns. L.C., at p. 40) is 
to be distinguished in that the court still retained and exercised its juris- 
diction after the consultation had taken place. iSce, further, title Crown 
Practice, Vol. X., p. 166. 

(f) Summary Jumdiction Aot, 1879 (42 & 43 Viet. o. 49), s. 40. 

{k) Esb parte Jarvin {/nhoEitanls) (1840), 9 Dowl. 120; R, v. Oulton 
(Inhabitants) (1735), Burr. S. C. 64 ; Walsall Overseers v. London and NoHh 
Western Rail. Co., supra ; sub nom. R. v. WalsdU Overseers (1878). 
3 Q. B. D. 467, C. A., per CocKBURK, C. J., at p. 473 ; Kydd v. Liverpool 
WaU^ Committee, supra, per Bucelbt, L.J., at p. 609. 

(!) Kydd V. LUmpotA IFoleA Committee, supra ; Vpperton y. Ridley, 
[1903] A. C. 281 ; GathuR y. Durham Jowd Committee, [1906] A. C. 291 ; 
compare Westmmeter Corporation y. Gordon Botele, Ltd,, [1907} I K. B. 
910, C. A., as to the imp<Msibillty of having a petty aeasionm eouii’a 
decision reviewed where its decision is made Anal by statuta. 
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1425* Where the court of quarter sessions comes to a decision in 5. 

a matter, subject to a special case to be stated on some particular Special 

question, the High Court will issue a mandamus to compel the Case, 

justices either to state the case (7»)> or to enter continuances and whenlusticot 
hear and determine the matter (n) : but it is otherwise where the must sute 
justices, although having agreed in general terms to state a case, 
decide against the party desiring the case on the facts on which the 
point of law depends (o). 

1426. The court of quarter sessions has no power to state a When jusUcet 
special case upon the trial of any indictment (p), other than an may«tat« 
indictment at common law in relation to the non-repair or obstruc- 

tion of a highway, public bridge, or navigable river (q) ; but it may 
state a case upon any other matter which comes before it for final 
decision (r), including appeals against convictions for non-indictahle 
oflfenceB(8), and appeals to it as the confirming authority in 
licensing matters (t). 

1427. The High Court is entitled to prescribe the form in which fonn. 
the special case is to be presented to it, and, formerly at all events, 
refused to deal with cases not drawn in a form suited to the pro- 
cedure of certiorari, where the judgment of the court must be 
either to quash or to refuse to quash the order of quarter 
sessions (a). If the case is improperly or insufficiently stated the 
High Court may remit it to be restated {h). 

The case should be signed by the chairman of the court or the 
recorder, and must conform to the rules laid down by the High 
Court (c). 

1428. Whore the court of quarter sessions grants a special case, it Time, 
must be settled and stated within a reasonable time, which formerly, 
owing to the practice in certiorari, was limited to six m(Hith8(d). 


(m) B, V. Blozam (1834), 1 Ad. & £1. 386. 

(ft) li. Y. Suffolk Justices (1832), 1 Dowl. 103. 

(o) B. V. Pembrokeshire Justices (1831), 2 B. Ad. 391 ; Ex parte Jarvin 
{Inhabitants) (1840), 9 Dowl. 120. 

ip) Unless called upon to do so by the Court of Criminal Appeal; see the 
Criminal Appeal Act, 1907 (7 Edw. 7, c. 23), s. 20 (1), and p. 660, ante ; 
see also B, v. Salop {Inhabitants) (1810), 13 East, 95. Cases relating to 
incorrigible rogues are treated in this respect as if they were indictable 
offences (Criminal Appeal Act, 1907 (7 Edw. 7, c. 23), s. 20 (2) ). 


ig) Ibid., 8. 20 (3). 

(r) Where the court of quarter sessions states a ciiso the decision on 
which will not finally determine the matter, the High Court will not 
entertain the case (JB. v. Sutton Coldfield (1874), L. R. 9 Q. B. 153 ; B. v. 
Southampton Licensing Justices, [1906] 1 K. B. 446, per Lord Alver- 
8TONE, C.J., at p. 449). , _ 

{s) B. V. AUen (1812), 16 East, 333 ; B. v. Handley (1864), 9 L. T. 827. 


Fletchsu Moulton, L.J., at p. 607 ; see Crown Uffice Rules, 1906, and 
title Crown Practice, Vol. X., pp. 160 seg. ^ 

(5) Judicature (Procedure) Act, 1894 (57 U 68 Vict. c. 16), •. 2 (2): 
•ee B. V. St Peter, Mancroft in Norwich (Inhabitants) (1800), 8 Term 
Kep. 477; B. v. TUlingham (Inhabitants) (1830), I B. & Ad. 180. 

(e) See p. 664, ante, 

(d) B, V. Staffordshire Justuses (1832), 1 DowL 484 ; see Archbold* 
Praetiee of Quarter £ea8tona, 6th ed., 463* 
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1429 . The High Court may draw any inference of fact which might 
have been drawn by the court of quarter Beeaiona, and may give 
any judgment or make any order which that court would have been 
competent to make, or may remit the case, with its opinion and 
direction thereon, for the court of quarter sessions to hear and 
determine the case afresh (^). But the case as stated by the court 
of quarter sessions should contain its conclusions of fact and not 
merely the evidence on which the conclusions were drawn (/), and 
should show that it has already decided the matter subject to the 
decision of the High Court, so that upon the latter being given the 
matter may be finally determined (/;). 

Inferences of fact drawn by the court of quarter sessions, even if 
the facts are doubtful in themselves, will not be lightly disregarded 
by the High Court (h). 

AppMl. 1430. lilvery such case is now deemed to be an appeal, and is 

heard and determined accordingly (t). There is in consequence no 
appeal from the decision of the High Court except by leave of that 
court or of the Court of Appeal (k). 

1431. The judgment of the High Court or the case itself, if 
remitted for a fresh hearing, is to l>e entered at the sessions next or 
next but one after the decision of the High Court, and unless the High 
Court directs otherwise, is to be deemed to have been entered at 
the sessions at which the decision appealed from was given, further 
entry and continuances being dispensed with (i). 

Omu. 1432. Tlie High Court, or, if leave to appeal is given, the Court 

of Apjxjal, has power to award costs of the hearing both in that 
court and before the court of quarter sessions (m). 


(«) Judicature (Procedure) Act, 1894 (57 & 68 Viet c, 16), 8. 2 (2). 

( / ) /?. V. SL Cuthbert, Wells {Inliahitants) {\B3i), 5 B. & Ad. 939 ; R. v. 
Pillington (Inhabitants) (1844), 5 Q. B. 662. Where on the facta of a 
particular case there may or may not have been fraud, the High Court 
will not presume fraud unless specifically found by quarter sessions 
(/?. V. Fillongley (Inhabitants) (1788), 2 Term Rep. 709; JK. v, TilUngham 
(Inhabitants) (1830), I B. & Ad. 180). 

(g) R. V. WUiow (Inlmbitants) (1841). 3 Q. B. 816, n. ; R. v. Worth 
(1843), 4 Q. B. 132; 22. v. Wesihoughton (Inhabitants) (1843). 6 Q. B. 
300 ; 22. v. Stoks npon Trent (Inhabitants) (1843), 6 Q, B. 303 ; JR. v. 
Marion cum Grafton (Inhabitants) (1847). 10 Q. B. 971 ; 22. v. Ueadington 
Union Guardians (1884), 60 L. T. 444, C, A. 

(h) 22. V. Si. Andrew the Great, Cambridge (1828), 8 B. C. 664 ; 22. v. 
Jtosliston (Inhabitants) (1828), 8 B. & C. 668; 22. v. St Martin, JLeieestef 
0828), 8 B. 6&C. 674; 22. v. Kesteven Justices (1844), 3 Q. B. 810. But 
in a case where the inference was one of mixed fact and law the High 
Court reversed tlie decision of quarter eessions (22. v. Great Glenn (Inhabit 
«tti«) (1833), 6 B. tc Ad. 188). 

(t) Judicature (Procedure) Act, 1894 (67 St 58 Viet. o. 16), s. 2(1). 

(k) Ibid., a. 1 (6). 

(l) lUd., s. 2 (4). 

(si) ibid., a, 2 (3). 
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MAIN ROADS, 

See Highways, Stkeets, and Buidges. 


MAINTENANCE. 

See BASTAnny; IIusiund and Wjfk; Infants and Crur.DurN 
Lux.iTics AND Persons ok Unsound Mino; Icjor Law 
Settlements; Wills. 
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MAINTENANCE AND CHAMPERTY. 

See Acxiom. 


MALICIOUS DAMAGE. 

Tc# AaniouiA'Uiis ; CbiuinaIj Law and Phockoubb j 
Lauaobs; Tobx. 
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MALICIOUS PROSECUTION AND PRO- 
CEDURE. 


rAQB 

Part I. MALICIOUS PROSECUTION AND ABUSE OF CRIMI- 


NAL PROCEEDINGS 670 

Sect. 1. What is a Prosecution - 670 

Sect. 2. Wito may be Liable as Prosecittcu - - . . 672 

Sub-sect. 1. In General - - 672 

Sub-sect. 2. Master or Principal 673 

Sub-sect. 3. Coriwrations 674 

Sect. 3. Remedy for Malicious Prosecution - - - - 675 

Sub-sect. 1. The Former Mode of Redress - - . - 675 

Sub-sect. 2. Action for Malicious Prosecution - - - 676 

Sect. 4. Essentials to an Action for Malicious Pkoskc ution 677 

Sub-sect. 1. In General - - ” . “ . " “ ” 

Sub-sect. 2. Termination of PnH'oodinj?'^ in PlaintilT’s 

Favour - - 677 

Sub-sect. 3. Malice -------- 670 

Sub-sect. 4. Wont of Reasonable and Probable Cause - - 680 

Sect. 5. Evidence in an Action for Malicious T^rosittttion 682 

Sub-sect. 1. In General - - 6H2 

Sub-sect. 2. Burden of Proof ------ (J83 

Sub-sect. 3. Evidence of Malice- ----- 684 

Sub-sect. 4. Evidence of Absence of Reasonable and Probablo 

Cause -------- 685 

Sect. 6. Malicious Procurement of Issue of Search Warrant 687 
Sect. 7. Damages 688 

Part II. MALICIOUS ABUSE OF CIVU. PROCEEDINGS - - 689 

Sect. 1. In General 689 

Sect. 2. Malicious Arrest of Person on Civil Process - 693 

Sect. 3. Malicious Execution - - 695 

Sect. 4. Malicious Presentation of Bankruptcy Petition - 696 

Sect. 5. Malicious Presentation of Winding- up Petition - 697 

Sect. 6. Malicious Arrest of a Ship 698 

Sect. 7. Other Malicious Proceedings - - - . - 898 


For Action title Action ; Limitation of 

Actions. 

BoUiffe- ^ County Courts; Siuuum 

ANPBAlLUrfi. 
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UaLICIOUS FrOSECDTION and PROCEDtmB. 


What Id • 
pmaccution. 


Fw C<»M/>tracy • 


(jwdempi of Court - 


Criminal Law and Procedure - 

Damages - - - . 

JJebtore Act - - - . 

JHstreea - . - 

Evidence . - - - 

Execution - - . - 

EaUe Jmjfriaonment 
Jnjuncticm - • . - 

Jurisdiction - • . . 

Jusiites - - - , 

IMid 

Maijistrates - - - - 

Malice - • ~ . 

Malicious Injury to Property - 

Mandamus - « - - 

Misrejjresentation - 

Mistake 

EeyWjmce • - . 

Practice • . . . 


r«/i/tc i4uf^mfte0ane( Public Officers 

Search 11 amin<< - . - . 

Sheriffs’- • • . , . 

Slander . . - . . 

Tftri^ Principles of • - . * 

Trespass . 

♦« Uankruptcy • . - 


£le« Criminal Law and Pro- 
CRDURS ; Tort ; Tradr 
AND Trade Unions. 

„ Contempt op Court, 
Attachment, and Com- 
mittal. 

M Criminal Law and Pro- 
cedure. 

„ Damages. 

.» BANKHUrrCY AND INSOL- 
VENCY. 

Distress. 

Evidence. 

,, Execution. 

.. Trespass. 

,, Injunction. 

County Courts; Courts; 
Practice and Procedure. 

,, Magistrates. 

M Libel and Slander. 

Magistrates. 

Damages ; Libel and 
Slander ; Tort. 

Criminal Law and Pro- 
ceduke. 

Crown Practice. 

,, Misrepresentation and 
Fraud. 

,, Equity ; Mistake. 

.. Negligence. 

„ Admiralty ; County 
Courts ; Executors and 
Administrators ; Uus- 

BAND AND WlFEj 
Practice and Procedure. 

„ Public Authorities and 
Public Officers, 

„ Criminal Law and Pro- 
cedure. 

Sheriffs and Bailiffs. 

.. Liufl and Slander. 

,, Tort. 

Trespass. 

Bankruptcy and Insol- 
vency. 


Part I. — Malicious Prosecution and Abuse 
of Criminal Proceedings. 

Sect. 1. — WktU is a Prosecution. 

1433. A prosecution exists where a criminal charge (a) is mad< 
before a judicial officer or tribunal (b), and any person who makei 


(a) JRawlim v. Jenkins (1843), 4 Q. B, 419 ; Paysonv. South London Tramway 
OtK. [IS93] 2 a B. 304, a A. The Tramway Act, 1B70 (33 A 34 Viet. c. 7S) 
8. 31, creates a dimiual uffesoe (t3iid}. Aa to the malicioiia abuse ol oivi 
proceedings, see p. SHS, posL 

(h) Bee Amtm (1870), L. E. 3 0. P. 334, 338. 340, 



Part 1.— Abuse of Criminal Proceeuikqs. 

or 18 actively instrumental in the making or proBecnting of(c) 
each a charge is deemed to prosecute it, and is called the 
prosecutor (d). Thus a person who lays before a magistrate an 
information stating that he suspects and has good reason to suspect 
another (e), or who prefers a hill against him before a grand 
jury(/), is engaged in a prosecution ; and he may be responsible 
for the prosecution, even though the charge made before the 
magistrate is an oral one(g), and though, after the making of the 
charge before the magistrate, or even without making one (h), he is 
bound over to prosecute and does so (t). So, too, a trustee in bank- 
ruptcy, being ordered by a court upon reading the trustee’s report 
to prosecute an alleged fraudulent debtor, may be liable to an 
action for malicious prosecution (J). 

1434. Malicious prosecution is distinguished from afalseimprison- 
ment effected through the instrumentality of a constable in tliis 
respect, that in the case of the latter the charge acted on is made to 
a ministerial officer, and the arrest is a trespass for which the 
defendant makes himself directly responsible. Malicious pro- 
secution, as such, involves no trespass ; it is a proceeding before a 
judicial officer or tribunal, for whose acts the defendant is not 
directly responsible. Under the old system of pleading it only gave 
rise to an action on the case(/c). 


(c) Danhy v. Beardsley (ISSO), 43 L. T, 003; niid 8<‘o Osterman v. llaieman 
(1848), 2 ("ar. & Kir. 728. As to an unauthorisod prohccutioii by one piirtuor, 
Bee Arhuckle v. Taylor (1815), 3 Dow, 100, IJ. L. 

(d) Davis v. Noah (1810), 1 Strxrk. 377 ; Jhibois v. Keats (1840), 11 Ad. & Ki. 
329; Fitzjohn v. Mackinder (1801), 9 C. K (n. b.) 505; Austin v. Jhwliny 
(1870), L, K. 5 C. V. 534, 538, 510. 

(e) Davis v, NiKikf su^tra. Ah to witting out the information in a stuteiiient 
of claim, see Oreyory v. Derby (1839), 8 ( \ & 1\ 749. 

(j ) Dayn v. (1018), Cro. Juc. 490. 

(gr) Dawson v. Vansandau (1803), 11 W. II. 516; see also Clarke y. Podam 
(1834), 0 C. & r. 423. 

(5) Fitzjohn V. Mackinder, su}ra (where the dtdcnidant, durin;,^ the triiil of an 
action, wilfully made a faliso ullo;ralioii of perjury aguinwt the plaintiff, and 
was l>ound over by the judge to prosecute). 

(i) Dubois V. Keats, sujra ; see and compare Chaml*ers v. Taylor (1002), 
Cro. Eli*. 900 (where the plaintiff by demurring to the defence, admitic'd the 
special matter set up therein as showing rea.souabl© and probable clause for the 
piosecuti»>n). 

(f) Mittens v. Foreman and Cameron (1888), 58 L. J. (o- n.) 40; see Debtors 
Act, 1869 (32 & 33 Viet. c. 62), ss. 10, 17, ami title Ba .\J< it UIWY ami 

{k) Austin v. Doudiny, sujra; Harris v. Tlorre (1879), 4 C. P. D. 125; 
Lode V. A«/i<en (1848), 12 Q. B. 871 (a remand is un act of tlio mugihtrate, 
and ia not the subject of an action for fcUse imprisonment). See also dued 
v. irarrw (1854), 9 Exch. 379; Johnstone r. SuUon (1786), 1 IVim Ih^p. 510, 
544, Ex. OK; compare Coojrr v. Booth (1785), 3 Eap. 135, 144; FUee v. 
Smith (1622), 1 Dow. & By. (K. B.) 97. The mere signing of the charge sheet 
after an arreat by a constable will not render the ^rson so signing liable 
to an action for false impriHonment (drinJtam v. nildsy (1859), 4 IL A N, 
496; Sound t ▼. Naiumal Telephone Co., Ltd., [19071 1 K. B. 557, C. A-). 8oe 
further, tiUes Cusmosal Law akd PiiOCXDtmx, vol IX., pp. em oi sey. ; 
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Malicious Prosbcution and Procedurs. 


Bbct. % 
Who maybe 
liable as 
Prosecutor. 

Who may be 
liable. 


Poeltion of 
iaa{|^istrate« 


Grand jury. 


Proeecutor in 
narai and 
military 
OQurti, 


Sect, 2. — ff'Ao may be Liable as Prosecutor, 

Sub-Sect. 1 . — In OeneraL 

1435. A person who prosecutes another in the sense explained 
above may be liable (/) as prosecutor; and so may one 
who represents himself as prosecutor, though he did not in fact 
initiate the prosecution, and is present only as a witness (m). But 
the mere fact that a witness is bound over with another (the real 
prosecutor) to prosecute and give evidence will not render the 
former liable to an action for the prosecution (n). 

A person who fairly states the facts to a magiskate, and makes no 
specific charge against anyone, will not be responsible, in an 
action for malicious prosecution, to a person against whom the 
magistrate issues a warrant of arrest (o). 

1436. A magistrate who acts as such in a prosecution has been 
held not to be liable to an action for malicious prosecution, even 
though he procures some of the witnesses to appear against the 
person prosecuted, and though his own name is indorsed as that 
of a witness on the indictment (p). 

Again, an action will not lie against a grand jury for their 
finding, for they are compellable to serve and their verdict is a 
matter of record (<?). 

1437. A naval or military court-martial or court of inquiry is 
not a court into whose proceedings the civil courts are competent 
to inquire, and a prosecution before it, when within the true limit 
of its jurisdiction, cannot, though malicious and without reasonable 
and probable cause, be called in question in a court of law (r). 


U) An to liability of husband to wife, see title IIubband and Wife, 
VoL XVI., p. 4(i0, note (h), 

(m) Clement$ ▼. Ohrly (1847), 2 Car. A Kir. 686. If during the proceedings the 
defendant heard himself described as prosecutor, without contradicting it, the 
jury may infer that he represented himself as such {ibid.). 

(n) Eager ▼. DgcU (1831), 6 0. & P. 4 ; Broume v. Stradling (1836), 5 L. J. 
(o. P.) 296; see Duboia v. KeaU (1840), 11 Ad. & El. 329; Fitzjohn v. Mackinder 
(1861), 9 0. B. (N. 8.) 805. 

(o) I^gh V. iV (1800), 3 Esp. 164 ; Cohen ▼. Morgan (1826), 6 Dew. A Ry. 
(k. B.) 8 ; and see MiUon v. Elmore (1830), 4 0. A P. 466; Pandit Oaya Parehad 
Tewari ▼. Sardar lihagat Singh (1908^, 24 T. L. R. 884, P. 0. (false statements 
knowingly made by defendant to policeman). 

( p) Oirlington v, IHi^eld (1669), 1 Vent. 47. Prom the report of the same 
case in 2 Ken. 872, the inference might be drawn that on strict proof of malice, 
and on proof that the magistrate was the real prosecutor, an action would lie. 
For the conditions necessary to support an action again^ a magistrate for a 
malicious oonvicUon, see Burley v. Bethune (1814), 6 Taunt. 680, under the 
repealed Justices Protection Act, 1803 (43 Qm. 3, o. 141); see now Justices 
I^tection Act, 1848 (11 A 12 Vict o. 4^, as. 2, 13 ; Simpein ▼. i>e}icA(1823), 
12 Price, 394 ; Sieimu t. Clarke (1842), Cfar. A M. 509 (warrant without any 
proper information) ; Gelen ▼. l/ali (1867), 2 H. A K. 379. Quaire, however, 
wheUier such an action now lies in any circumstances for a matter within bis 
juriadicti<m (Andertm v. Gorrie, [1896] 1 Q. B. 668, C. A., per Lord Esnsa, 

at p. 671 ; Law v. Llewellyn, [1906] 1 K. B. 487, 0. A. ; see Maeon v. 
Barker (1843), 1 Oar. A Kir. 100). And, as to the position of magistrates 
generally, see title Maoistratbs, p. 631, ante. 

(g) /W V. Barker (leoD, 13 Co. Rep. 23; see SuUm v. JehneioM (1786), 
1 Term Ben. 493, 603, Kx. OL 

(r) 6ee Snikm v. J e km e hme, sifira, at pp. 510, 649 ; affirmed, p. 784, H. L. ; 
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Sub-Sect. 2. — Master or Principal, 

1438. The question of the Jiability of a master or principal for a 
malicious prosecution instituted by his servant or agent does not 
often arise, because, as a rule, there is sufiicient time to report and 
leave to the master or principal the onus of deciding whether he 
will prosecute or not A master or principal is not liable 
for a malicious prosecution by his servant or agent, unless the 
prosecution was witliin the scope of the servant’s or agent’s 
authority, express or implied, or unless there has been a ratifica- 
tion {t). Such authority may be general, or a particular or limited 
authority to act in cases of emergency (a). 

No general authority to prosecute can be implied, unless the 
prosecution of an offender falls within the ordinary scope of a 
servant’s or agent’s duties (w). Such an authority might possibly 
be implied, for example, in the case of the general manager of a 
banking company invested with general supervision and power of 
control, at least in the absence of his directors, or possibly in the 
case of a manager conducting the bank’s business at a distance from 
the head oflSce and the directors (a), but certainly not where he has 
the opportunity of consulting them (a). 

In the case of an authority limited to cases of emergency a 
plaintiff must show that the emergency existed or might reasonably 
have been supposed to exist (a). 

1439. Frequently a prosecution by a servant or agent is preceded 
by an imprisonment or giving into custody, in which case also, to 
make the master or principal liable, it must be shown, in the 
absence of express authority or ratification, that the act was within 


DawHn$ v. Bokehy {Lord) (1806), 4 F. & F. 800, at pp. 832, 833. It is true 
that it was not necessary to docuio this in Sutton v. Johnston t (1786), 1 Tcnn 
^p. 493, 610, 649, Ex. Ch. ; aHirriied, 784, ILL., us there reusonuble and 

probable cuuse was provod. But the opinion ot the court bos b(Mm well 

recojrui'sod in later cuses (see J>awhinB v Uokehy (/.ord), suf?ra ; Dawkins v, 
J*autet (Lird) (1809), h. li. 6 Q. B. 94; Dawkins v. ilokshy (Am/) (1873), 

L. R. 8 a B. 256, Ex. Ch. ; affirmed (1876). li. 11. 7 II. L. 744; (irant v. 

Secretary of State for India (1877), 2 C. P. I). 445; Itarwis v. Kepfiel (1706), 
2 \Vils. 314). As to the reatKms for this statement, consider the essentials to 
an action stuUnl at p. 077, jstst. Am to such courts, see title Royal Foiicks. 

(s) An agent, e.y., a solicitor who acts maliciously and without reusuDuble 
and probable cause, may himself (irrespective of the question of his princifmrs 



Master and Servaih’; Soucitoks. 

(() See Barwich v. English Joint Stock Bank (1807), L. R. 2 Exch* 269, 
Bx. Ch. ; Michidl 
Wedee v. OwOon ( 

A*^end^nt ia^not ieemed to a^pt a prosecution, begun by his agents without 
his knowled^ or sanction, by merely attending the maj^strates’ court to hear 
what evidence may be given {Weston v. Besman (1867), 27 L. J. (ee.) 67). 

(u) Bank of New South Wales v. Owstort, supra, 

(a) Bank of New South Wales v. Owston, supra, at p. 291. This case, which 
WM in the Privy Council, has been approved hj the Court of Appeal m 


Ahrahams v. Deakin, 
Hasieonr, WaUer, [1! 

HX.— XIX. 


1 Q. B. 616, C.A,; and by a Edvisumai Court in 
1] 1 K.B.39a. 

It 
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the 'Scope of the servant's or agent's anthority(b), or, as it is 
sometimes called, of his employment (c). Numerous cases which 
have been decided with reference to f&lse imprisonment throw light 
on the application of this principle to malicious prosecution, since 
they establish that, though a servant may have implied authority to 
arrest a person for the protection of his master’s property or in case 
of other emergencjr (d), authority to give into custody for the mere 
purpose of vindicating justice will not be implied in the absence of 
some such special circumstances (e) as have been indicated 
above (/). 

Sub^Sect. 8. — CcT^oiwM, 

1440. The weight of authority (^ 7 ) clearly shows that an action 


(ft) See, Foulton v. Londm and South Western Rail. Co. (1867), L. B. 2 
Q. B. 634 ; and nee, generally, title Tbespass. 

(r) liaylw V . Manchester t e^heffield^ and Lincolnshire Rail. Co. (1873), L. R. 8 
C. P. 14H, Ex. Cb. ; and see title Agency, Vol. I., p. 212. 

(d) See, e.g.^ Qoff v. Great Northern Rail. Co. (1861), 3 E. & E. 672; 
distinguwhed in Pofdtonv. London and South Western Rail. Co.^ (arrest 

where the company itself had no power to arrest). In such a case the servant 
can have no inipliw power (o arrest; see also Moore v. Metropolitan Rail. Co. 
(1872), L. R. 8 Cl. B. 36; Richards v. West Midtllesex Waterworks Co. (1886), 
16 Q. B. D. 660. 

(«) Allen V. TAjndon and South Western Rail. Co. (1870), L. R. 6 Q. B. 65 
(arrest ordered by booking dork on charge of attempt^ robbery) ; Abrahams v. 
Deakint [1801] 1 Q. B. 616, C. A. (where manager 01 bar of pubhc^house ^ve a 
person into custody on charge of attempting to pass bad money) ; Hanson v. Waller, 
[l90l] 1 K. B. 390 (where manager of publio-house gave plaintiff into custody 
on chargo of stealing, but such act was not necessary for protection of master’s 
property); Edwards v. London and North Western Rail. Co. (1870), L. R. 6 C. P. 
446 (wliero foreman porter gave a person into custody whom he suspected to be 
stealing company’s property) ; Set^l v. National Telephone Co., Ltd.^ [1907] 1 
K. B. 667, .U. A. (plaintiff amsted on charge sheet signed by defendants’ 
manager). See also the following oases where the principal was held not liable 
for the acts of the agent : — Eastern Counlies Rail. Co. y. Broom 6 
314, Ex. Ch. ; Roe v. Birkenhead, Lancashire ajsd Cheshire Junction Rail. Co. 


(1861), 7 Exch. 36 ; dies r. Taff VaU Rail. Co. (1863), 2 B. & B. 822 ; Stevens 
V. Midland Counties Rail. Co. (18M), 10 Exch. 352 ; Charleston v. London Tram* 
ways Co. (1888), 4 T. L. R. 629, C. A.; Stevens y. Hinsheltvood (1891), 66 J. P. 341, 
0. A. As to evidence of ratification, see Eastern Counties Rail. Co. y. Broom, 
sttpra ; Moon v. Towers (1860), 8 0. B. (n. 8.) 611 ; and title Aoenoy, VoL I., 
p. 170. As to proof of extent of agent’s authority, see Qilss y. Taff Vale Bail. 
Co., supra; Ooff v. Great Northern Bail. Co., supra; Lambert y. Great Eastern 
Railway, [1909] 2 K. B. 776, C« A.; and title Agency, Vol. L, p. 212. 

(/) See p. 673, ante. 

(ff) Until reoently doubts existed os to whether on action for malicious pro* 
secution would lie ogeinst a corporation aggregate or incorporated oompony. 
Eminent judgtis have stated that such on action would not lie, in substanoe, 
on the ground that a oorporation having no soul cannot be actuated by a 
malioioua intention; see Steoms v. Midland Counties Rail. Co., supra, per 
Alderson, B. ; Henderson v. -Midland Rail. Oo. (1871), 24 L. T. 881, per 
Bramwxxx, B. ; Ahrath y. Norik Eastern RaU. Co. (1886), 11 App. Oos. 247, 
per Lord Bbamwxix ; see also Western Bank of Seotlana y. Addie, Addis v. 
(Tssfem BoiiA ^SeoRand (1867), L. R. 1 80. A Div. 14^ 166 (fraud), disapprove 
in diitens' Life Aseuranos Oo. v. Brown, [1904] A. C. 423, P. 0. In KeBu y. 
Midland Great WesUm of Ireland Rad. (1872), 7 L B. 0. L. 8, the 
nuestioii was raised but not decided. Some American decimons, now overruled. 
Also supported that doctrine {(RkUde v. Bank tf Misseswi (1852), 17 Miseoari 
Rraorte, 213 ; Owslep v. Montgomery md West Feint Bail Bead Oo. (1861), 37 
alshama Reports, 500; btH oompere now MeDermott v. Bmdmg Jomrmal (1881)* 
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tor mftlicioas prosecution may be brought against a corporation (A) 
^ incorporated company ; and, such a corporation or 
company being liable as a person for a malicious prosecution, the 
ordinary doctrines, as to the responsibility of principals acting 
by agents or servants, apply (t), the jury having to say whether 
an act done by an agent or servant of either was within the scope 
of his authority or the course of his employment (i). 

Where, therefore, it is sought to make such a corporation or 
company liable for a malicious prosecution undertaken by its 
servant or agent, the malice or indirect motive which a plaintiff 
will have to prove (y) may be that of the servant or agent, if it be 
shown that he was acting within the scope of his employment (k)« 

Sect. 8. — Remedy Jor Mcdiewm Prosecution* 

Sub-Sect. 1 . — Former Id ode qf JRedrese, 

1441. A person aggrieved by a malicious prosecution formerly 
sought redress, according to the circumstances, by (1) a writ of 
conspiracy (Q, or (2) an action on the case (m). 


39 American Reports, 606; Boogher v. Life Aeeoduiion of America (1882), 42 
American ReTOrto, 413. As to action against a trade union and one of its 
officials, see liueeey v. The Amalgamated Society of liailway Ser%Htnie atid BeU 
(1908), 24 T. L. R. 437 ; and title Tiude A^^> Tbadk Unions. 

(A) Whitfield v. South Eastern Bail. Co. (1868). E. B. & E. 116 {lil»el) ; Oreen 
V. London General Omnihua Co. (1669), 7 G. B. (n. b.) 290 (intentional acts of 
miafcuisance by company’s servant) ; Walker v. South Eaetem Hail. Co., Smith v. 
Sanw (1870), L. R. 6 0. P. 640; Hank of New South Wales v. Owston p879), 4 
App. Gas. 270, 282, P. 0. (where defendant's counsel admitted liabili^ of a corpo- 
ration to such an action) ; Edwards y. Midland Hail. Vo. (1880). 6 Q. B. D. 287 
(where Fry, J., refused to follow Stevens y. Midland Counties Hail. Co. (1864). 10 
Each. 352) ; Kent v. CourageA Go., Croft y. Same (1890), 66 J, P. 264 ; Corrff/rd y. 
Carlton Bank, [1899] 1 Q. B. 392 ; affirmed, [1900] 1 a B. 22, 0. A. (liability to 
action admitted by dofondant'a oounsol) ; see also Citixens' Life Assurance Co. 
v. Brown, [1904] A. 0. 423, P. 0. (malicious libel) ; Yarhorowjh y. Hank of 
JSiMland (1812), 16 East, 6 (trover); Eastern Counties Hail. Co. v. Hroom (1861), 
6 Each. 314, Ex. Ch. (assault and battery); B. y. Tyler and Jnternatumal Com> 
fnercial Co., [1891] 2 Q. B. 588, C. A. ; Rayson ▼. South London Tramways Co., 
[1893] 2 Cl. B. 304, 0. A. ; and see, further, titles Companixb, Vol. V., pp. 309 
et seq. ; CORPORATIONS, Vol. VIII., pp. 386 et seq. 

($) Citizensl Lift Assurance Co. v. Brown, [1904] A. C. 423, P. 0. 

? y) As to malice, see p. 679, post. 

{k) This, it is submittra, is clear from the authorities ; see Citizens' Life Astwr* 
emce Co. v. Brown, supra (libe*l), citing Barwiek v. English Joint Stock Bank 
(1867), L. B. 2 Each. 259, Ex. Ch. ; although in NeviU y. E'ins Arts and 
General Ineurance Co., [1896] 2 Q. B. 156, 0. A., the Court of Appeal and the 
House of Lords, [1897] A. 0. 68, left open the questiofn whether in an action 
of libel against a corporation a plea of privilege could be rebutted by proving 
actual maHoe in the mind of the a^nt who published the libel ; see also 
Glasgow Corporation v. Larimer, [191 1 J A. C. 209 ; and for further iulormation 
as to the c ftses cited, tee title Libel and Slander, VoL XVIIL, pp. 663, 
note (•*), 685, note (A), 715, note (r), , . , , . 

(1) A writ of conspiracy was dueoted to the sheriff, and commanded hum, on 
getriiig security from A., to bring befoie the court, for the purpose oi showing 
tmuBoT two or more pmona who had conspired together, and falsely and 
laalioioaaly procured the iuMctmoat of A., who was afterwards aratiitted, to tue 
deaage, ana contrary to the ordinance in each case provided (Pm Nat Brer, 
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Writs of conspiracy as a means of obtaimng redress for malicioas 
prosecution gradually, by reason of their inherent defects, fell into 
disuse, and were replaced by actions on the case in the nature of 
a conspiracy (n). 

These defects were as follows : — (1) A writ of conspiracy did not 
lie against an individual, for one person cannot conspire with 
himself (o) ; (2) if on such writ one of two defendants were acquitted 
no judgment could be given against the other (p); (3) conspiracy 
lay only for procuring a person to be indicted for treason or felony 
where life was in danger (q) ; and (4) was only available where the 
aggrieved party had been acquitted, and so could not be used in a 
case where an indictment was ignored by a grand jury (r). 

Sub-Seot. 2. — Action for McUkious Prosecution, 

BeplAoement 1442. An action for malicious prosecution, or, to give it its earlier 
wnipiracy by designation, an action on the case in the nature of a writ of con- 
•SononW spiracy, lay in respect of a malicious prosecution for any crime, 

CMS- whether capital or not, and though the prosecution did not proceed 

to actual indictment or appeal («). Again, such an action lay against 
one of two persons charged with conspiracy (the other having 
obtained a verdict in his favour (a)), though in such circumstances 
a writ of conspiracy would have failed (b) ; and, further, the fact 

that the prosecution came to an end by reason of a defect in 

the indictment (r), or by reason of the grand jury throwing out the 
indictment (d), did not affect the remedy by action on the case. 

116). Tho ordinance referred to ie the Stiitute of Conspirators ( 1 306), 33 Edw. 1 , 
by which conspirators include, amongst others, persons who bind themselves 
to aid one another in indicting anyone or in causing him to be indicted, or 
in falsely moving and maintaining pleas. A slightly different form of writ, 
used in case of nonsuit on an Bp]>eul of felony or murder, commanded the 
sheriff, on getting security as before mentioned, to bring before the court, for 
the purpose of showing cause, two or more persons who had conspired together, 
and falsely and maliciously procured A. to be appealed of the death of B., or of 
some other felony, and to be imprisoned therefor, until, having been brought 
before the court, he was acquitted (Fits. Nat. Brev. 1 16). 

(fn) Fits. Nat. Brev. IHd. The foundation of the two proceedings was the 
same, but the number of the defendants determined whi<m methoa of action 
should he used (Savih v. BohrrU (1698), 1 Ld. Kuym. 374 ; and see title Action, 
Vol. 1., p. 41). 

(fi) CooM V. friVreW (1607), Cro. Jac. 193 ; see the text, infra, 
fo) Coawf V. Wirrall, mitra; Smith v. Cranshaw (^1626), W. Jo. 93. 

Ip) SaviU r, Jioberts, supra, at p. 379. But if the writ were in respect of an 
inaiotment for something less than treason or felony, judgment might be given 
against one, tho\igh the other was acquitted (t^Mf.). 

(q) Saviis v. BoherU, supra, 
irj Smith T* Oranshaw, supra, 

IsS 1 Hawk. P. C., Sth ed., o. 27, s. 6 (conspiracy). 

(a) Prks V. OroJU (1667), T. Baym. 180 ; Pollard v. Emns (1679), 3 Show. 60 ; 
SMeif Y. Mm (1748). 1 Wila. 210. 

{h) Stmls ▼. Boherts, supra ; and see note (p), supra, 

(f) Chambsrs v. JRobinson (1726), I Stra. 691 ; IFicAs ▼. Fsntham (1791), 4 
Term Hep. 247 ; v* Msam (l822h 6 B. R Aid. 634. 

(<!} Tks PouUsrss^ Cam (1610), 9 Oa, Hep. 36 b; Pstun t. PcHst (1618], 
Ci^ Jae. 490, Ha. Qk 
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Bbct. 4. — EssentiaU to an Action for Maliciout Prosecution, 

Subject. 1.— /n Oeneral 

1443. To succeed in an action for malicious prosecution (e) a plain- 
tiff must prove : 

(i.) the prosecution by the defendant of a criminal char^^e (/*) 
against the plaintiff before a tribunal into whose proceedings the 
civil courts are competent to inquire ; 

(ii.) that the proceedings complained of terminated in his 
favour, if from their nature they were capable of so terminating (/O ; 

(iiL) that the defendant instituted or carried on such proceed- 
ings maliciously (i) ; 

(iv.) that there was an absence of reasonable and probable cause 
for such proceedings (j) ; and 

(V.) that the plaintiff has suffered damage; unless, indeed, the 
proceedings necessarily import damage to his fame or person (k). 
This requirement has important consequences with reference to civil 
proceedings maliciously undertaken (/). 
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Sub-Sect 2. — Termination of Proceedinge in Plaintiff* $ Favour. 


1444. In an action for malicious prosecution it must be alleged 
and proved that the proceedings have terminated in the plaintiffs 
favour, if from their nature they were capable of so terminating, 
as, in the absence of proof thereof, a court entertaining the action 
would in effect constitute itself a court of appeal from the court in 
which the prosecution took place (w). 

The rule prevails even in cases where the proceedings com- 
plained of have taken place abroad, provided that the court had 


Proceeding* 
muNt have no 
tcrminaled If 
capable of ho 
terminating. 


Pruceedingf 

abroad. 


(e) An action for malicious prosecution may bo brought in a oouiitr court 
where the damage claimed does not exco(4 £100 ; see title County Uouatb, 
VoL VllL, p. 428. 

(f) See p, 670, ante. As to abuse of civil proceedings, see p. 6S9, posf. 

Ig) As to naval and military courts, see p. 672, ante. 

(A) Vand4Thergky. nicUie (l(«n), Hard. 194 ; 8irumrrl v. f/rcw»r« (1850), 7 0. H. 
(n. 8.) 191, aa to which compare Summary Jurisdiction Act, 1879 (42 0. 43 Vit t. 
c. 49), 0 . 25; Baeihi v, Matihewe (1867), L. IL 2 0. P. 684 ; see also Jhjnoe v. 
Bemk of England^ [1902] 1 K. B. 467, C. A., and the text, infra. 

(i) PurcM v. itNamara (1808), 1 Camp. 199; 9 Kast, 361; Mitchdl v. 
Jtnkine (1833), 5 B. A Ad. 588. 

if) Farmery. (1766), 4 Burr. 1971 ; Broad y. Ham (1839), 5 Bing. 

(k. o.) 722 ; Abrath y. North Eaetem Bail. Co. n883), 11 Q. B. 1). 440, 0. A. ; 
Bradehaw y. Ooodunn dt Co. (1894), 10 T. L. li. 49 i, 0. Au; and see, further, 
pp. 680, 685, poif. 

(k) See ana compare Savile v. Boberts (1698), 1 lA. Baym. 374 ; Bjfne y. Mof*re 
(1813), 6 Taunt. 187; Quarts Hill Gold Mining Co. r. Eyre (1883), 11 Cl B. U 
674, 0. A. (a ease of m^cious civil proceedings). Aa to damages, see, further, 
p. 688, posf. 

(Q See p. 689, pod. 

(m) Vanderbergh v. Blake, eupra; Parker v. Langly (1714), 10 Mod. Bep. 209, 
210 ; Lewie v. Fatrd (1718), 1 Stra. 1 14 ; (MMrvfue v. Behrene (1861), 3 E." A JBL 
709, 721 ; Whitworth v. Halt (1831), 2 B. A Ad. 695; ^/noe v. Bank iff Englandi 
supra; Bedway v. McAndrew (1873), L. B. 9 Q. B. 74 (aufficieney of alle^tioa 
oi tenninaiioii of pfooeedinga); oompaxe Barber v. LeeUer (1859), 7 0. B. (N. t.) 
178, 167. 
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jnrisdiction to entertain them, and that the decision was arrived at 
in such circumstances as to be binding in this country (n). 

It is immaterial that the party convicted had no power of 
appealing (o). 

1445. The proceedings sufficiently terminate in the plaintifTs 
favour if the magistrate dismisses the charge (p), if the grand jury 
ignore the indictment (g), if the proceedings through a defect 
in the indictment (r), or because they are coram nonjudke («), or by 
the acquittal of a jur^ (0, even as to one part of the indictment (a). 

Where an appeal lies from a conviction, and no appeal has been 
made by the party convicted, the proceedings, of course, have not 
terminated in his favour, and his acquiescence in the conviction is 
evidence of reasonable and probable cause (h). 

Where there has been a successful appeal from a conviction, this 
would be, for the purpose of pleading, a sufficient termination of the 
proceedings in a plaintifiTs favour (c). But, it seems, the conviction, 
though revers ed, might be evidence on which the judge might find 
that there was reasonable and probable cause for the prosecution (d). 


{nS Catirique ▼. Behrens (18611, 3 E. A £. 709, 721 (a ease of civil poc^- 
ingtn; the same principle wouid no doubt be to a prosecution in a 

foreign court ; see also Taylor v. Ford (1873), 29 L. T. 392. q^e principle has 
lieen applied in the case of a malicious presentment in an Ecclesiastical Court 
V. BrUtmo (1799), 1 Doug. (K. B.) 216). 

(o) BasSh^ V. Mcitheufs (1867),^ B. 2 0. P. 684 ; Bynoe v. Bank of England, 
[1902] 1 K. B. 467, C. A. 

(p) DeUgal v. Ilighley (1837), 3 Bing. (n. c.) 950. 

(q) Jone« y. Owynn (1714), 10 Mod. Hep. 214, at p. 220 ; Morgan v. Hughes 
(1788), 2 Term Hep. 225. In an early case, where the plaintiff proved nothing 
more than that an indictment waa prefer^ on which nothing was done, his 
action failed, because it did not appear that the proceedings had terminated in 
his favour, or at all {ArundeU v. Trwono (1 607), xelv. 116). 

(r) SaviU v- Boberis (1698), 1 Ld. Haym. 374 ; Jones v. Qwynn, supra, at 
p 214 ; Wicks v. Fentham (1791), 4 Term Hep. 247 ; Fippei v. IJeam (1822), 5 
B. A Aid. 634. 


(«) Jones V. Owynn, supra, at p. 220. 

{<} Morgan v. Hughes (l788), 2 Term Bep. 225. As to evidence of an acquittal, 
aee p. 683, posL 

fcM Boeder v. Holder (1887), 51 J. P. 277, where plaintiff was indicted for 
pubuahing a libel knowing it to be false, and oonvictM of publishing it only ; 
and see mater v. Holder 64 L. T. 298 (on objection to statement of claim). 

See also, as to termination ol proceedings m plaintiff's favour, Pteres v. Street 
(1832), 1 L. J. (k. b.) 147, where proceedings in an action in w hich there had 
been a malioioos arrest were abandoned ; Orasg v. HassU (1843), 4 Q. B. 481 (writ 
of extent under which plaintiff's goods had been seised set aside, though by 
arrangement). 

(5) MsUor V. Baddeiey (1834), 2 Or. A M. 675, 678. 

<e) See Mellor v. BadMsy, supra ; Oastrieue v. Behrens, supra. 

(4 Bee Jtsynoids v. Kennedy (1746), I Wils. 232, as ezpUiined in Batten v. 
Johnstone (1786), 1 Tiwin Bep. 498, at £ 605. In the earliw of theee oeses it 
wae held that maliee could not be inleired ee the orkiBal tribunal gave jndg* 
ment for the detendante, but in the later it wae eaid wat it would nave bewt 
more oorreot if the court had ruled tbat that fact enabled it to hold that tibere 
was reasonable and probable eause; aaa alas Chvig r. Muesli, eaprop at p. 492. 
The American anthmitiee vary, hut eu the whole tead to show that the 
erigittaloonvietieu, aub aa qu e ntl y reve i es d , is only premifueie evsdeucaofreason* 
able and fNubahle eause; eee W kS h ssge. Feskksm (1818), 15 Msmaohuaetts, 243 
(amekmek^ tbengh lev iiai d , eoneliiaive erideuee at raascmshle and psebahle 
eauaa); Busi e.rtaee 4 Wendali’e Bsp«tt% 591 (not oonclnsive where 
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It iras at one tiine held that the entry by the Attorney* 
General of SknolU pro$eqm to an indictment would not be a sufficient 
termination of the proceedings in favour of the accused to enable 
him to bring an action (c). But the current of modern authority 
seems opposed to this (/). A noUe prosequi is not a decision on the 
merits (g), but it puts an end at least to the particular prosecution 
before the court (/i). 

1446. The proceedings complained of need not» for the purpose 
of an action for malicious prosecution, have terminated favourably 
for the plaintiff if, from their nature, they could not have so ter* 
minated (t), as, for instance, where on motion made in the Higli 
Court and supported by affidavit, a person is ordered to find 
security upon articles of the peace exhibited against him, for on 
such motion he cannot contradict the allegations in the affidavit (k)» 

Sub-Sect. 3.— Jifa/iV. 

1447. The malice which a plaintiff in an action for malicious 
prosecution or other abuse of legal proceedings has to prove is not 


proeecutor knew of plaintiff's innocence and prevented him from eetabliahing 
it); Wiiham v. Ooiuen HSS?), 14 Maine, 362 (oonclunive unlese plaintiff provM 
tnat conviction was obtained exclueively or mainly by defendant's false testi* 
mony) ; Mayer v. Walter (1870), 64 Pennsylvania State Reports, 283 (no bar to 
an action in which plaintiff can prove malice and absence of reasonable and 
probable cause). 

(s) Ooddard v. Smith (1704), 6 Mod. Rep. 261 ; see Buller, Law of Nifd Prius, 
6th ed., 14. 

(/) In the Supreme Ckiurt of New South Wales it has been held that a 
imk /0 proMigut by toe Attom^-Oeneral, or a refusal to continue a prosecutioii 
actually commenced, is a sufficient termination for the purposes above mentioned 
(GUchfiit V. Gardner (1891), 12 New South Wales l^aw Reports (Oases at lisw), 
184. See also Seed v. llalea (1872), 11 Supreme Court of New South Wulos 
Reports (Cases at Law), 317, where the prosecution was withdrawn on the sug^* 
tion of the judge). In America the questiou has been much i^usMd, and there 
are conflicting views, but it would seem that the prevailing opinion is that a nolle 
proeegui isa sufficient termination of the proceedings (see Chapman v. Woode 
(184^, 6 Blackford, 604 ; Clarh v. Cleveland (1844), 6 Hill, 344, 347 ; //ays v. 
Blimrd (1868), 30 Indiana, 467 ; Brown v. Randall (1869), 4 American Hearts, 
36; Stanton v. Hart (1873), 27 Michigan, 639; but compare Bacon v. Towns 
(1849), 4 Cushing, 217; Barker v, Farley i\^2% 10 Cushing, 279; Brown v. 
Laheman (1863), 12 Cushing, 482; Cardeval v. Smtf/t (1872), 12 American 
Reports, 682). 

(a) Goddard v. Smith, supra ; ▼. Ridpath (1713), 10 Mod. Rep. 162. 

(A) Hr. Allen (1862), 1 R A 8. 860 ; see title CaiMiiVAL I^AW and Peocedurx, 
VoL IX, p. 367 ; see aim and compare R. v. MUchel (1848), 3 Cox, C. C. 93; 
Crown Oflfce Rules, 1906, Form 120 (entry of fiotts f^oaeyut). 

U) Steward v. Gromett (1859), 7 C. B. (k. s.) 191 ; see title Esroprsn, 
VoL Xin., p. 360. 

(k) YanFeiLord) Case (1744), 2 Str. 1202; B. v. Dohei^ (1810), 13 East, 171 ; 
Parion v. Hm (1864), 12 W. R. 763, at p, 764 ; Crown Oafee Rules, 1906, rr. 260, 
261 ; oompare Braeyer v. McLean (1876), L. B. 6 P. 0. 398 (action against sheriff 
for fetom of rescue, upon which, not being traversable, a rule absolute tor 
attachment ie granted in the first instance). So, where under the old praetaoe 
on S9B jparie piooeadings before magistrates, a person wss committed to prten 
in demult of finding sureties for the peace, he wae not debarred from bnuging 
an action {Steward v. Gromett, eupra ; Veni^flra v. Johneon (1833), 10 Bing. ). 
Ru t DOW Summary 6uriediction 1879 (42 A 43 Vict. o. 49jf* s. 26, 

both paitiee in the proceedings before the megieUmtes may be examined and 
* eee title ICAOUXBATie, p. 634, ofi^. 
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malice in its legal sense, that is, such as may be assumed from a 
Vrtongfnl act done intentionally, without just cause or excuse 0) 
but malice in fact— «taZi« amwiMs— indicating that the defendant 
was actuated either by spite or illwill against the plaintiff, or by 
indirect or improper motives (m). In this respect the improper 
resort to legal proceedings is an exception to the rule that an act 
which does not amount to a legal injury cannot be actionable because 
it is done with a bad intent (n). 

1448. With regard to malice, a comparison has been drawn 
between actions for libel and for malicious prosecution. A libel is 
excused if the words complained of were written on a privileged 
occasion ; but if there is express malice, the excuse fails, and the 
privilege is no lonf^ a protection. So the law protects a prosecutor 
though there is no reasonable and probable cause for the prosecu- 
tion ; but if, in such case, malice is proved, an action lies, not 
indeed for tlie malice, but for the annoyance, expense, and disgrace 
of the groundless prosecution (o). 

1449. The question of malice or no malice is for the jury, and 
not for the judge, and the judge should leave it to them in express 
terms (p). 

Sub-Sect. 4 . — Want qf Reasonable and Probable Cause, 

1450. Whether there was reasonable and probable cause for a 
prosecution or not is a mixed question of law and fact, the province 


(/) See liromage v. l*toseer (182d), 4 B. & 0. 247, 265. 

(m) Uicke v. Faulkner (1878), 8 Q. B. D. 167, 176; see also Mitchett t. 
Jenklm (1838), 6 B. & Ad. 588, 689 ; Iladdrick y. Ueslop (1848), 12 Q. B. 267 
(prosecution for peri ury to stop plaintiff's mouth) ; Stevens y. Midland Countiee 
Rail, Co, (1864), 10 Exoh. 362 (where defendant's object was “to punish some 
one in oraer to deter others**); Abrath y. North Eastern Rail, Co, (1883), 11 
Q. B. D. 440, 466, G. A. ; affirmed (1886), 11 App. Gas. 247 ; Brown y. Hawhes^ 
[1891] 2 Q. B. 718, 722, 728, G. A. ; see Cirea y. PtirU, [1909] A. G. 649, P. G. 

(ft) Slet'enson y. Newnham (1863), 13 0. B. 286, 297, Ex. Ch. ; approved in 
V. FUxdt [1898] A. G. 1, per liord IIeuschkll, at p. 124 (and see S. G., 
liOrd 1).\VEY, at p. 172), and in Quinn v. Leathern, [1901] A. G, 496, per 
liOi'd Maonaohten, at p. 608 ; and see S. C., per Lord Bindley, at p. 633 ; see 
also Chafftre y. OoUisimd, [1894] 1 Q. B. 180, per Wills, J., at p. 191 ; Fitzrotf 
y. Gaiy, [1906] 2 K. B. 364, G. A., per Collins, M.R., at p. 370. The dicta to 
the contrary in Bowen v. tlaXl (I88i), 6 Q. B. D. 333, 338, G. A., and Temperton v. 
Russell, [1893] 1 Q. B. 716, 728, 0. A., can no longer be relied on as an authority. 
On the general question whether, and how far, malice or bad intention will 
give a cause of action where it would not otherwise exist, see, in addition to the 
above cases, Mo^ Steamship Co, y. MrOregor, Qow Co, (1889), 23 Q. B. D. 
698, G. A., especially the jud^ent of Bowxn, L.J., at pp. 611 sf seq, ; affirmed, 
[1892] A. C. 26 (see per liOrd Field, at p. 61); Read y. Friendly Society of 
O^eraiioe ^tonemostifM qf Enyland, Jrdand and Wales, [1902] 2 K. B. 732, 739, 
C. A. ; Bradford CorjMration r. Pickles, [1896] A. C. 687 ; Davis y. Bromley 
Virporaiion (1907), 24 T. L. B. 11, G. A.; and the judgments in Olamcrgan 
Coal Co, y. South tfafsi Miners* Federaiiom, [1903] 2 £• B. 646, G. A. ; affirmed, 
[1906] A. 0. 239. See also titles Tort ; Tradx and Trade Unions. 

(o) AUm y. Flood, eupra, per Lord Da VET, at p. 172 ; see also S. 0., per Lord 
HibisosELL, at pp. 126, 126 ; Quinn y. Leathern, eupra, per Lord Brampton, at 
p. 624. Proof of nudioe is alM eesential to an action for abuse of civil process ; 
see p. 691, f»oet, 

(p) MiUbdl y. JetUsesu, isy ra ; Papne y. Revans (1861), 9 W. B* 693; Mkki 
V. Faedkmr, eupra* 



Part I, — AIsusm of Crimikal ProcskdikcIs. 


£81 


of the jury beinp; to find the facts, unless admitted (q), including the 
inferences therefrom (r), and that of the judge to say whether such 
facta amount to reasonable and probable cause (a). 

145L Reasonable cause has been said to be such as would 
operate on the mind of a discreet man, and probable cause such 
as would operate on the mind of a reasonable man. 

It must also be such as would operate on the mind of the defen- 
dant, otherwise there is no reasonable cause for him (/>). It follows 
that, at least when the accused was in fact innocent (c), belief in his 
guilt is essential to the existence of reasonable and probable cause (»/), 
and that such belief must be based on grounds which, or some of 
which (e), are reasonable (/), and arrived at after due inquiry (/;). 

1452. The question of reasonable and probable cause does not 
depend upon the actual existence, but upon a reasonable Ifonu JUle 


(q) Pain v. JiocheHttr (10(1*2), Cro. Eliz. 871 ; Core v. 11 (1007), Cro. Juc. 

193; Panion v. U (1811), 2 Q. B, 109, 192, Ex. Ch. ; (.’fiUfnnan v. lieslop 

(1853), 2 W. K. 74, Kx. Ch. ; J/ilUar v. Dade (1898), 14 T. L. U, 531. C. A. 

(r) Panton v. suf/ra; Tatflor v. Willana (1831), 2 H. Ad. 845. 

(a) Johnstone v. Sutton (1780), 1 Term Eon. 510, 520, 545, Kx. (.'h. ; Iho iJ v. 
Jlam (1839), 5 Binjij. (n. C.) 722; Panion v. frt7/»aw.^, suj>ra ; v. lVhitwof‘e 

(1844), 14 L. J. (EX.) 41 ; Hicks v. Paulkncr (1878), 8 Q. B. J). 107 ; Prown v. 
y/atwA***, [1891] 2 a. B. 718, 0. A.; and »ce iSihhom v. Alimn (18l0), 3 0. B. 
181 (civil procceilings). If on undit^puted facts the judge holds that there wim 
reaaonublo and probable cause, there wiU l»e no case for the jtLr\% and plaintiff 
must fail {tUachford v. l)o<id (1831), 2 B. Sc Ad. 179; J>ayi$ v. llardy (1827), 0 
B. & 0. 225). There may be ca-se-s whore, the qu^tion of reasonable and 
probable cause being a mixed one of law and fact, the judge may leave it to the 
jury (5/* />onaW V. Uookt (1835), ‘2 Bing. (N. 0.) 217). Boo, further, Watson v. 
NmifA (1S99), 15 T. Ij. K. 473, C. A. ; (hr. v. Kmjlish^ Sioitieh and Atistralion 
A'anA, [1905] A. C. 108 ; and title Eviuenxe, Vol. XIII., p. 431. 

(5) Ifroad v. //am, sujtra^ per Tixoal, C.J., at p. 725 ; and see Hicks v. 
Faulkner f sujtra. 

(c) When the jury are satisfied that the plaintilT, though acquitted, was in fact 
guilty of tlie charge complained of, the defendanl’K ladiel seems to be immaterial 
{Ileslop V. Vhajtman (1853), 23 L. J. (q. »,) 49, 52, Ex. Ch., and oases cited at 

p. 680, jtost). 

(d) liroad v. //am. supra ; Hinton v. Heather (1845), 14 M. A W. 131 ; Tumtr 
V. Amhler (18^17), 10 Q. B. 252; Haddriek v. //«%{184.S), 12 Q. B. 207, 274 ; 
Ileslop V. Chajfrnmn^ supra ; Ravcwja v. Mackintosh (1824), 2 B. A C. 093 ; irt7/fam« 
▼. Banks (1859), 1 F. & F. 557 ; Johnson v. Emerson (1871), L. B. 6 Kxch. 329, 
351 ; Shroshery v. i/smasUm (1877), 37 E. T. 792; compare Bank of New SmUh 
irai^ V. /*•;>«“, [1897] A. C. 383, F. C. (where, as plaintiff plainly knew that he 
had committed the offcricefor which he was prosocutod, it was held unnecessary 
to ask the jury if the defendant had an honest Kdief in the plaintilf ’s guilt) ; 
see p. 6S6, posf. A person who on the strength of circumstancM^s of grave 
suspicion, which are insufficient to convince him of the guilt of the jienwin 
coDcemi^, institutes an unsuccessful prosecution under a sense of public duty, 
would have a defence to an action of malicious prosecution, not liocause there 
was reasonable and probable cause, but because he could negative tnu Litre 
(Shroshery v. OsmasUm, supra, per Lixdley, J., at p. 795), 

(e) HaiUs v. Marks (1861), 7 11. A N. 56. 

(/) Hicks r, FaiUkn*r,si*}fra; and see r. fTtf/ianw (1843), 11 M. A W. 

205 ; Douglas ▼. Corbett (1856), 6 £. A B. 511. 

(g) Lister T. Perryman (1^10), L. 2k 4 IL L. 521 ; Quartz Hill Odd Mining 
CVjTt. Eyre (1883), 11 Q. B. D. 674, 0. A. ; Abraih t. Norik Kasiem Bail, Co. 
(1883), 11 Q. B, JD. 440, 0. A.; afilrmed (1886), 11 App. Cas. 247; Brown v. 
Hatdem, [18911 2 U. B. 718, 0. A. ; Kelly r. Midland UrmU WeeUm of Ireland 
Hail. Ch, 71872), 7 L E. C. L. 8; S^prmgett r, London and SouShrWedtm Monk 
(1885), IT. Luk 611; t. ATemy (1887), 4 T. L. E. 52. 
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belief in tbe existence of sach facts as would justify a prosecu* 
tion (h). This belief, or the belief in the accused’s guilt, may arise 
out of the recollection of the prosecutor, if he has always found his 
memory trustworthy (t), or out of infoimation furnished to him by 
others and accepted by him as true (fc). 

There may reasonable and probable cause for preferring a 
criminal charge though the prosecutor has before him only pnmd 
facie evidence (Z), or such as would not be admissible before a 
jury (m), and the question will be whether the impression produced 
on tbe mind of the prosecutor by tbe facts before him was such as 
would be produced on the mind, not of a lawyer, but of a discreet 
and reasonable man (n). 

1458. Tbe existence of reasonable and probable cause is not 
suhicient unless the facts which constituted it were known to tbe 
prosecutor at tbe time of the prosecution (o), but if he did know 
those facts, tbe benefit of such knowledge will not be displaced by 
the subsequent communication of some other fact, which, though 
it might affect the mind of a reasonable man, does not alter the 
facts already known to him (p). 

Sect. 6. — Evidence in an Action for Malicious Prosecution. 

Sub-Sect. 1. — In OeneraL 

1454. The evidence to be adduced at the trial of an action for 
malicious prosecution must establish the several matters before 
enumerated (q). 


{h) Hitkt V. Faulkner (1878), 8 Q. B. I). 1G7, 173. It will b© assumed, until 
the Qontrury is shown, that the prosecutor, before prosecuting, was acqiuiinted 
with the substance of the evidence which his witnesses afterwards gave {Walker 
V. tivuth Fadern Hail. Co., SmUh v. Same (1870), L. K. 6 C. P. 640, 644). 

(i) IJicki V. Faulkner, sujtra. 

(k) iliftke V. Faulkner, stiwa; Lister v. iVrywa a (1870), L. B. 4 H, L. 621, 
636, 638. As to the defenaanVs right to act upon reliable hearsay evidence, 
aco Chatfield y. Cbmsr/ord (1866), 4 F. A F. 1008; Gibson v. Vetis^ (1867), 
15 L. T. 686 ; Lister v. rerryman, supra. Omission to sift information 
wliioh ap|K)ars to l)e suspicious may be evidence of tbe want of reasonable and 
]>n>bable cause {Lister v. Ferryman, supra; Brown v. IJawkes, [1891] 2 Q. B. 
718, 728, 0. A.); and see p. 686, fmt. 
if) Dawson v. Vansandau (1863), 11 W. B. 616. 

(m) Uieks v. FatiZZmer, sufera, and oases cited in note {k\ supra. 

(tt) Lister y. Ferryman, supra; Kelly y. Midland Great fl'csfcm of Ireland Rail. 
Co. (1872), 7 I B, 0. L. 8 ; see and compare Zomw v. CoUum (1877), 2 L. B, Ir. 16. 

(o) Ddegal v. IUghley (1837), 3 Bing. (K. o.) 960; Turner y. Ampler (1847), 10 
Q. B. 262 ; Hedop v. Chapman (1863), ^ L. J. (Q. B.) 49, Ex. Oh. ; Johnson v. 
Emerson (1871), L. R. 6 i&ch. 329, 362. If it then exist^ the buiden of proof 
would be on plaintiff to show that the defendant did not know of it {Brooks v. 
Blain (1869), 39 L. J. (a r.) 1). 

( p) Musyrovs v. Nswdl (1836), 1 M. A W. 682 (representations as to good 
character of persons accused) ; see also Harristm v. Kational Frouineial Bank oj 
England (1886), 1 T. L. B. 366 ; affirmed, 2 T. L. E. 70, 0. A. 

(y) See p. 677, ante. In addition to showu^ that the prosecution terminated 
in^ favour, it has been said tliat theplaintiff must show that he was innocent ; 
Me Ahredk v. North Ksustem RaO. Gs. (1883), 11 a B. D. 440, a A., at 
pn. 466, 462, iwr Bowxk, BJT.; (aC. (1886), 11 App. Oae. 247) ; nensim Htskp 
V. CAttmetn, ss^pra; Bank ef Nem &sdh Wedm v. J^jprr, [1897] A. <X 383, 
P. O.Tlmt eompare WURams v, Basdm (1669), 1 P. A P. 667 ; Baddrirtt y. 
jy p B. 987,274; Slmtsiberp v. Oemad m (18771, 87 L. t. 799; 



Part I.-— Abus« of CRimKAC* Procrxdikos. 


68a 


1455. Where it is necessary to prove the trial and conviction or 
acquittal (r) of a person charged with an indictable offence, the 
record or a copy of it need not be produced, but it is sufficient 
to produce what purports to be a certificate, under the hand of the 
clerk of the court or other officer who has charge of the records of 
the court, or of the deputy of either, of the indictment, trial, con- 
viction, or acquittal («). 

1456. Where the action is brought in respect of a charge made 
before magistrates, it is usual to serve the magistrates* clerk with a 
subpoena duces tecum to produce the proceedings, including the 
written information (if any) laid by the defendant, the warrant (if 
any), and the order of dismissal (0* 

Sub-Sect. 2. — Burden of Proof, 

1467. The burden of proof {u) in an action for malicious prosecu- 
tion lies in the first instance on the plaintiff. Jt is not sufficient for 
him to prove that he was innocent of the crime for which he was 
prosecuted by the defendant, and that the prosecution terminated 
in his favour. Ho must also show that the defendant acted 
maliciously and without reasonable and probable cause (r). 

1458. If want of reasonable care on the part of the defendant is 
relied upon, that, as an cdemont in the absence of reasonable and 
probable cause, must be proved by the plaintiff (w); and so if facts 


(r) Some difficulty waa at one time experienced in the proof of a proaecution 
ana of ita determination by reason of an order made in the time of Charles II. 
by five judges at the Old Sailey that copies of an indictment for felony should 
only be mven after order made on motion in open cx>urt at the general gaol 
delivery (I Wm. Bl., 2nd ed., 385, n.). The Old Bailey order, however, did not 
apply to prosecution for misdemeanour (dforHaon v. Kdly (1762), 1 Wm. BL 385, 
where the clerk of the sessions attend^ with the original record) ; and even 
in cases of felony, if the plaintiif in an action for malicious prosecuUon produced 
a copy of ^e indictment, though he hod got no order for it, the court would 
receive it {Jordan v. Lewie (1739), 2 Stia. 1122; Legatirr, Tollervty {\%\\)^ 14 
East, 302). In H, v. Brangan (1742), 1 Leach, 27, Wxlles, C.J., refused to make 
an order on the ground that every prisoner had on acquittal a riaht to a 
copy of the record thereof for any use he might think fit to make of it ; see 
also Be Bouman-t R, v. Middlesex Juetkee (1834), 6 B. & Ad. 1113. 

(i) Evidence Act, 1851 (14 A 15 Viet. c. 99), s, 13. In Freeman t. Arhdl 
(1824), 1 C. & P. 135, the deputy clerk of the po»ico produced the indictment 
which was ignored, and a member of the grand jury gave evidence that the 
defendant was the prosecubir; compare v. Bunhar (1799), 2 Selwyn, Law 
of Nisi Prius, 13th ed., 1015 ; see also title Evidence, Vol. XIIL, p. 550. 

(f) 2 Selwyn, Law of Nisi Prius, 1014; see also Freeman v. ArheU (1824), 
2 B. A 0. 494 (where a magistrate gave evidence). An action may lie though 
the charge was not taken down in writing {Clarke v. Poeian (1834), 6 C. A P. 423). 
As to proofings before magistrates, see title MaoiSTluTXS, pp. 531 siss}., 
ante, 

(m) See, generally, title Evidencb. Vol. Xlil., pp. 433 d §eg. 

(p) See Corea r, Peirie, [1909] A. C. 549. 

(w) Abrath T. North Fadem Bad, Co, (1883), 11 a B. D. 440, 0. A. ; (1886% 
1 1 App. Cks. 247. It was there said that the wantof reasonable care on the port 
of the proeeemtor to iniarm himaell of the true state of the ease was a ^ funda* 
menw fact ” in the determinatiofi of the questton of reasonable and probable 
oaxise, ee disttngolshed from mere erideoce of it* per Bestt, M.B., at pp. 450, 
451. Seealsojasr BowxE,L.J.,etp. 460. Isjid BAAitwxu,, however, oon^^ 
ibis; aC.( 1866 ), llApp. Css 247,atp.254* Intenegaloriee as to groiinAi 
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existed which, if known to the defendant, would have constituted 
reasonable and probable cause, the burden of showing that they 
were not known to him would lie on the plaintiff (a). But the 
burden of proof is not stationary. When the plaintiff has given 
such evidence as, if not answered, will entitle him to a verdict, the 
burden of proof is shifted to the defendant (t). 

If the plaintiff gives evidence that as to some only of several 
charges on which he was prosecuted the defendant acted maliciously 
and without reasonable and probable cause, the defendant will not 
be allowed to prove that as to other charges contained in the same 
indictment there was reasonable and probable cause (c). 

Sub-Sect. 3 . — Evidence of Malice. 

1459. Malice may be implied from the want of reasonable and 
probable cause, if the jury agree with the judge that the facts 
establish this {d). But if there is no other evidence of malice than 
what in the judge's opinion establishes a want of reasonable and 
probable cause, the jury, u|X)n the question of malice, are not bound 
by that opinion, but may determine for themselves whether there 
was a want of reasonable and probable cause (e). If the defendant, 
in prosecuting the plaintiff, honestly believed in his guilt, the jury 
should not infer malice if the only evidence of it is the absence of 
reasonable and probable cause (/). 

1460. Whore the justification alleged for a prosecution shows a 
gro.s8 ignorance of law, malice may be inferred by the jury (/y). 

Again, tbo advertising of the indictment by the dofendaut is 
evidence of malice (/*)» and so is improper conduct on his part in 
substantiating it (i). 

Where the prosecutor knows that the accused is innocent there 
is, of course, clear evidence of malice, and the fact that he was 


which defendant had for instituting the prosecution are not as a rule allowed 
{Ma< te Qoi Li»hi and Voke Ta, [19llJ 2 K. B. 643, C. A.). 

(fi) B fH>ke V. JUain (1869), 39 L. S. (o. P.) 1. 

(/•) Abraihy. Earth Eastern BaU. Vo. (1883), 11 U. B. D. 440, 466, C. A. ; 
(18H6), 11 App. Ca«. 247. 

(c) Ellis V. Abrahams (1846), 8 Q. B. 709 ; and soo Beed v. Taybr (1812), 4 
Taunt. 616; Ealmer v. Ifirminyham Manufacturing Co. (1902), 18 T. L. It. 662 ; 
and 041808 cited at p. 686, post. 

{d) Johnstone v. Sutton (1786), 1 Term Rep. 610, at p. 545, Ex. Ch. ; Mitchell v. 
Jtnhins (1833), 6 B. A Ad. 688; Quartz lliU Gold Mining Co. v. Eyre (1883), 11 
U. B. D. 674, C. A, ; Parrott ▼. Eishwick (1772), 9 East, 362, u. As to malice, 
see, further, p. 679, ante. 

(a) Quartz lliU Gold Mining Co. ▼. Eyre, supra, at p. 687, per Bbett, M.E., 
approving Hitke v. Faulkner 0878), 8 Q. B. D. 167, at pp. 174, 176. 

if) Bri*wn V, Hawl^s, [18911 2 Q. B. 718, C. A.; see Stewart v. Beaumont (1S66), 
4 R & F. 1031. 

(vj Brooks V. Harw^idt (1818), 2 Stark. 389; compare Stufw v. Allen (1816), 1 
Stuik. 602 (where defendant was advised by hia sohoitor on the authority m a 
re|)orted case that he was acting rightly). 

(h) Chambers v. Bobin&on (1726), 1 Stra. 691. 

(i) Caddy v, IMmo (1827), 1 Ifan. A By. (k. b.) 276 ; Edgdl v. Fronde 
(1^0), 1 Han. A O. 222 ; 8te%fms v. Midland Couniiee Bail. Go. (1864), 10 Extdi. 
^2 (where the proeecutor in applying lor a warrant lor the plaintiffe arreat 
atatad that he deaued to puni^ aonie aom so aa to dataar otbefa); Emtis t« 
Actfw(186ahiH«AN.47i 



685 


Part !• — Abuse or Criminal Procerdinos* 

bound on his recognisances to prosecute will be no answer to an 
action (k), 

1461. The mere tact that the plaintiff was acquitted for want of 
prosecution does not prove malice (1) ; and so, where under the 
old practice one person had arrested another for debt, but omitted 
to proceed with the action to recover the debt, malice was not 
proved by the omission (m), 

1462. The defendant on his part may give evidence of all the 
facts that were before his mind at the time of the prosecution, 
whether for the purpose of negativing malice or of establishing 
reasonable and probable cause (n). 

Sub-Sect. 4. — Evidtnct of Absence of lioaaonahle and Probable Cause* 

1463. The plaintiff in proving the absence of reasonable and 
probable cause has to prove a negative, and, in general, need only 
give slight evidence of such absence (a). 

But it cannot be inferred from the most express malice (b). The 
mere innocence of the plaintiff is not jniwd facie proof of such 
absence (c), and the fact that the indictment was thrown out by 
the grand jury (d), or that no indictment was preferred (e), or that 
the defendant did not give evidence at the trial tliough he was 
present in court (/), does not prove it. 
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(Jt) Dul^ois v. Keata (1840), 11^ Ad. & El. 329: FiUjohn v. Mackinder nSGl), 
9 C. B. (n. ft.) 505. Poaeibly if in such a cuae ho merely prefer* a bill, but 
pives no eviuonce in supiwrt of it, he may not lie Ilublo ; eee Fitzjohn ?. 
Mackinder f aujra, at p. 623 ; Prowne v. Siradling (1830), 5 L. J. (a P.) 205. 

(/) PurccU V. Macnamara (1808), 9 EuHt, 301 ; *ee aleo Hyku v. Dunbar 
(1799), 1 Camp. 202, n. 

(m) Sinclair t, Eldred (1811), 4 Taunt. 7; compare Nicholson ▼. Voghill 

i l825), 4 B. & 0. 21 (where the first action wa* diacx>ntinued) ; Webb v. Dili 
1828), Mood. A M, 253. 

(n) Thermos v. RusseU (1854), 9 Exch. 7f>4, 766 ; and »e© Abrath y. North 
Eastern Hail, Co. (1883), 11 Q, B, I). 440, C. A. ; (1886). 11 App. Can. 247. The 
fact that the defendant relied on the opinion of couueol may afford a dfdonco, 
but only if the opinion was founded on a fair htatoment ox the fucta, and was 
acted on 6ond fids Ulavenga y. Mackintosh (1824), 2 B. A C. 693; Heutklt ▼. 
Cruchlst/ (1813), 5 Taxint. 277 ; Pen/M y. Urosvmor Dank (1886). 2 T. lu E. 
759; and see note (/),p. 686,po«f. and title Barhibtehb.VoI. II., p. 402); and see 
BosUxk y, Hamssy Urban District Council (1899), 16 T. L. li. 18. 

(a) Cotton y, James (1830), 1 B. A Ad. 128; 7'aylor v. Wiltans (1831), 2 
B. A Ad. 845, 857 ; compare Fish v. Scott (1792), Poake, 184 [135]. It would 
aeein that the burden of_proof is on plaintiff to put in the dejKwitions (moo v, 
Charrington (1889), 6 T. L.IL 218; (ktrder y. Peninsular amt (H^tal Steam 
Navigation Co, (1892), 8 T. I.-. E. 335). The defendant cannot rely on the 
depositions of the witnesses in his favour, but must call the witnesses {JucJcsfm 
T. Bull and Alison (1838), 2 Mood. A E. 176). 



545, 

(1847), 

Oreentpood (I863)p 1 W. E. 393. ^ .... . . 

(c) But tne proof of innocence may involve with it other circumstances, ay., 
that the prosecutor knew that his evidence wa* false, which would show that 
there was no reasonable and probable cause (Abrath v. Nfrrth Eastern Baft. Ob., 
eupra, per BowEW, L.J.. at p. 462). See Bulier, Law of Nisi Prius, 5th ed., 14. 
(rf) fiwman v. Ar&ell (1823), 1 0. A P. 135, at p. 138. 

(«) Wallis V. A^ (1805). 1 204, n. 

(/} Taglor v. WBlans, supra; and see Indedon ?. Berry, eupra; PurM v. 
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1464. It is sufficient for the plaintiff to show that there was no 
reasonable and probable cause for some of the charges in 
the indictment, though there may have been such cause for 
others (g). 

1466. If the facts before the defendant when prosecuting primd 
facie amounted to reasonable and probable cause, but the defendant 
did not believe the plaintiff to be guilty and he was not so in fact, 
the want of such belief is evidence of the want of reasonable and 
probable cause (h), and is apparently conclusive (i) ; but the plaintiff 
must prove such disbelief if alleged (k). ^ 

Where a prosecutor bad nothing before him but circumstances of 
mere suspicion (1), or where he knew that the acts on which the 
prosecution was founded were done openly and bond fide in assertion 
of a legal right, there is in general no reasonable and probable 
cause (m). 

1466. The fact that the jury took time to consider their verdict 


M^Kamara (1808), X Oamp. 199. From this fact, however, a jury may in certain 
circumstances infer a want of reasonable and probable cause ( Taylor v. WiUam 
(1831), 2 B. A Ad. 845, 847 ; and see Shufflehottom v. AUday (1867), 5 W. B. 315). 

(<7) Rwri V. Taylor (1812), 4 Taunt. «16: EUia v. (1846), 8 Q. B. 

709 ; see also v. Ptobbct (undated), cited 1 Term Bep. 533 ; iMiuer v. Towns 
(1841), I Q. B. 333; Boakr v. Holder (1887), 55 J. P. 277; on objection to 
the statement of claim, Boaler v. Holder (1886), 54 L. T. 298 ; Palmer v. Btr- 
mtnpAom Manu/aeturiny Go, (1902), 18 T. L. K. 552. 

(A) Broad y. Ham (1829), 5 Bing. (K. C.) 722, 

(«) Shro9hery v, OemwAon (1877), 37 L. T. 792, and oases cited note (d), 
p. 681, onfs, and see note (A), tnfra. 

(A) Turner v. Ambler (1847), 10 Q. B. 252; and see Delegal v. Highley (1837), 
3 Bmg. (n. 0.) 950; Williaim v. Banks (1859), 1 F. A F. 557; tieter v. 
Perryman (1870), L. B. 4 H. L. 521. If, however, there was in fact reasonable 
and probable cause for the prosecution, and the jury find that the plaintiff, 
though he escaped conviction, was g^ty of the offence with which he was 
char^, the defendant’s belief in the innocence of the plaintiff might perhaps 
be held to be immaterial (Heslop v. Chapman (1853), 23 L. J. (a B.) 49, 
Ex. Oh.); and see Ahrath v. Horth Eastern BaU, Co, (1883), 11 Q. B. D. 440, 
455, 0, A.; (1886), 11 App. Oas. 247; Bank of New South WaUe v. Piper, 
[1897] A. 0. 383, P. 0.; oompaie WiUiame v. Banks, supra; Shroehery v. 
Osmasion, eujrtra ; note (9), p. 682. ante. As to the effect of taking counsel’s 
opinion before the prosecution, and acting on it, see title Barristers, YoL II., 
p. 402, and p. 685, ante. See also PhiUipe v. Naylor ri859}, 4 H. A N. 565, 
Ex. Gk (where defendant acted band fide under a misti^en view of a doubtful 
point of law) ; Jolmeon v. Mmereon (1871), L. B. 6 Exch. 329, per Bramwell, B., 
at p. 365. 

(n ClemmUs v. Ohrty (1847), 2 Oar. A Kir, 686; Biisef v. OMons (1861), 30 
L. J. (EX.) 75 ; oompare Marham y, Peeeod fl606). Ore. JTao. 130 ; and see 
Bdberte v. Orehard (1863), 2 H. A 0. 769, Ex. Qk ; Beete v. Hart (1868), L. B. 
3aP.322; Cft<Mi5e^v. irfop(lS7aL.B.6^^ ^ 

“ i(l857),2 H. A N.600; Cofomv. 


(m) BunBey v. Btmsofi { 


T. L. B. 59; oompare Cona v. PtiKe, [1909] A. 0. 649, P. 0. (w£m eti the 
facts the defendant wee held to have had ressonable and probable cense): 
WUkineen v. Boots (1856X 5 W. IL 22. As to ^e rmttatum olthe 
honesty, see ir«2h«iisoii ▼. Poofs, esfra; end see Brooke v, Warwick (1818), 2 
Stark. S89i/aiMii v. PAsi^ (1840W1 Ad. A EL 483 ; Hmtan y. Heather (1845), 
14 M. A V. 131 (where ofifenaeni knew that he, and not the jdamtilL 

22 ?. 106 (balamEHOwet 



68 ^ 


Part I,— Abus* of Criminal Procxbdikob. 

before acquitting an accused person is no proof of reasonable and 
probable cause (n). 

1M7* Neither the observations of the judge at the trial of the 
indictment (o), nor the observations of the magistrate in dismissing 
a charge, or of a jury in acquitting (p), can be used by the plaintiff 
as evidence (q). 

1468. Questions tending to show the plaintiff's bad character 
may be put to the plaintiff himself in cross-examination (r). 

Sbct. 6. — Malicious Procurement of Issue of Search Warrant 

1469. An action for the malicious procurement of the issue of a 
search warrant must be supported by evidence of a like kind to that 
required in the ordinary action for malicious prosecution. 

Where a person fairly and honestly lays the facts on which he 
relies and bases his suspicions'before a magistrate, and the magis- 
trate thereupon orders the issue of a search warrant (which may be 
accompanied in some cases by an order to bring the suspected party 
before him (s ) ), he is not liable for the exercise of the magistrate's 
discretion (a). 

But an action lies where a person falsely and maliciously, and 
without reasonable and probable cause, procures, to the damage of 
another person, the issue o! a search warrant (h). The application 
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(n) WiUans v. Taylor (1829), 3 Moo, & P. 360, per PAUK, J., at p. 306, not 
following Smith v. Macdonald (1799), 3 Ksp. 7. 

(o) Barker ▼. Angell (18*11), 2 Mood, & JL 371, not following Trams v. 7’errv 
(1836), per Littledale, J., there cited; compare King v. flendereon, [1898J 
A. 0. 720, 730, P. 0, (rcJisons of registrar in bankruptcy); Bdden y. ThomiUm^ 
(1842), 6 Jut, 265, following irams v. Terry, eujra. 

(p) HiUMrd V, CharUa (1860), 2 F. & F. 126. 

Iq) Wetzlar y. Zachariah (1867), 16 h, T. 432; compare Bichards y. Tamsr 
(1840), Car. & M. 414 ; Baden y. Thomiloe^ eujra (whore the obseryutions 
were admitted). On principle, such observations would «[>jK!wir to be equally 
inadmissible for the defendant. Indeed, the reaKons given by Mellou, J., in 
Wetzlar y. Zacharitiht eupra (inability of the prij<oner to replyl apply rather 
to evidence against the plaintiff than for him; see Broum y. Foatir (1867), 1 
H. A N. 736 (phiintiiTB counsel at police court called by defendant at trial as to 
possible alteration by plaintiff, during a remand, of a book produced in eviilenoo). 

(rS See title Eviuence. Vol. Xlll., pp. 419 see. 



warrants, see title Criminal Law and Procedure, Vol. IX., p. 310. 

(a) Hope y. Evered (1886), 17 Q. B. D, 338, 340 (application for a searoh 
warrant in respect ox a female suspected of being detaini^ for immoral 
mirposes); see Criminal Law Amendment Act, 1886 (48 A 49 Viet. o« 69), s. 10 ; 
LetTrChearinaUm (1889), 23 a B. D. 46, 272, 0. A. (where the maffistrate also 
ottered the amet of the supposed offender) ; see S. 0. (1889), 6 T. L. R. 218, as to 
burden on plaint^ to put in depositions ; see also Leujh y. Weldt (1800), 3 Esp. 
166 : EUee y. Smith (1822), I Dow, A By. (^ B.) 97. As to putting in the 
information, see Grigory v. (1839), 8 C. A P. #49 ; Stevens y. Ckai (1842), 
Ckr. A 1C. 609 ; and p. 671, ante. 

f6) See Cha^ v. Beofl (1785), 3 Esp. 136, 144; cited, in a»ument» as Boat 
y. daoer in jSnetone y. Suttm (1786), 1 Term Hep. 610, 636, Ch. ; Elate y. 
8mSiCmg>ra; Bensworth y. Fowkee (1833), 4 B. A Ad* 4C9; WyaU y. White^ 
mipra; see aim Amon, (1768), 2 Keny. 372. 
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for a search warrant, being finally granted on ex parte information, 
belongs to the class of proceedings which are incapable of terminat- 
ing in the plaintiffs favour (c). For the purpose, however, of 
establishing absence of reasonable and probable cause, it must be 
shown that the search has proved fruitless (d). 

Sect. 7. — Damages. 

1470. To support an action for malicious prosecution or other 
malicious legal proceedings, one of three heads of damage must be 
proved, if not implied by law : 

(i.) Damage to a man’s fame, as where the matter of which he 
is accused is scandalous ; 

(ii.) Damage done to the person, as where his life, limb, or 
liberty is endangered ; or 

(iiL) Damage to his property, as where he is put to the expense 
of acquitting himself of the crime with which he is charged (e). 
Where two or more are indicted for a conspiracy, and, setting up 
a common defence, are acquitted, one of them who has paid the 


U) Soe p. 679, ante. 

(</) A«to mnlico, Bee pp. 679, 684, ante. An application in the first instance for 
eeparuto soarch wurrunts against two different persons in respect of one thing 
suspected to l>e stolen does not nocossarilv show malice ( v. Berney (1888), 
6T. L. K. 39), Ah to rousotiuhle and proDublo cause, see pp. 680, 686, ante. A 
retiscmable suspicion of larceny disclosed by the information is sufRcient to 
justify a magistrate in issuing a search warrant. There need not bo a positive 
averuumtthut g(Kxlshuveboou stolon (Eheev. Smith (1822), 1 Dow. & Ry. (k. b.) 
97, followed in Jonee v. (ferman, [1896] 2 Q. B. 418 ; affirmed, [1897] 1 Q. B. 
874, 0. A.) ; nor need the information refer to speciffc g^xHis {Jones v. Germant 
euf ra). See also titles Cbiminal Law and Pkocedure, Vol. IX., pp. 307—310 ; 
Maoihtiiates, p. 692, ante. A coustublo is not liable in damages for acting in 
olKxlienco to a search warrant unless upon a written demand upon him for a 
I>orusHl and copy of the warrant he refuses or neglects for six days to comply 
with the same (Ooustablos Protection Act, 1760 (24 Geo. 2, c. 44), s. 6) ; and see 
title I^OLICE. As to protection of magistrates and constables acting in intended 
pursuanoe of a public duty, see title Public Autuorities and Public Officers. 
As to the constable's Ihibility lor actii^ in excess of the authority of the warrant, 
soe Hoye ▼. Bush (184^, 1 Man. & O. 776 (arrest of wrong person) ; Crazier v. 
Oundry (1827), 6 B. & C. 232 (^izure of wrong goods). As the wantmt need 
not specify the goods suspected of having been stolen {Jones v. Qerman, sujjra), 
a constable authorised to search for and seize, stolen sugar in a certain 
warehouse, will not be liable if be also seizes there sugar which has not been 
stolen (/Vica ▼, Messenger (1800), 2 Bos. & P, 168; and see title Trespass). 
Before an action is brought a demand for a perusal and copy of the warrant 
must be made (/V»re v. Messenger, suj^), 

(f) Satnle v. Roberts (1698), 1 Ld. Kaym. 374 ; Quartz Hill Cold Mining Co. t. 
Em f 1883), 11 Q. B. D. 674, 683, 689, C. A. ; and see BuUer, Law of Nisi Mus, 
6th ea., p. 13. In SaviUv. Roberts, supra, at p. 381, it was also held that where 
an indictment was iraored, which did not contain matter of scandal, or danger to 
nerson, life, limb or liberty, but which caused expense, an action would not lie. 
But this decision has not bmn followed (/ones ▼. GtcyAttHTH), 10 Mod. Bep. 148, 
214 ; Smith y. Hixon 0734), 2 Stra. 977). Where an mdi<iment (for assault) 
which did not affect the pbtintifi*s reputation was ignored, and the plainUff in 
an action for malioioos prosecution dud not prove that he was put to expense, 
he was non*suited {Byne v. Moore (1813), o Taunt 187; Ereeman y. ArIM 
(1823). 3 Dow. & Uj. (K. B.) 669 ; oompare QuarU HiU QM Mining Co. y. Epro, 
eepra, at p. 691). Damage is also an essential element in en action lor sudiounia 
ahuse of civil prooees; see p. 689 . pesL 



Pabt I. — ^Abxtss of Criminal Proceboinqs. 

eosts of the defence may, it seems, recover them as damages in an 
action for malicious prosecution (/}. 


Part il. — Malicious Abuse of Civil 
Proceedings. 

Sect. 1. — In General. 

1471 . The law allows every person to employ its process for the 
purpose of trying his rights without subjecting him to any liability, 
unless he acts maliciously and without probable cause (^). There 
are, however, certain civil proceedings involving an interference 
with liberty or property, or affecting, or likely to affect, reputa- 
tion (/i), for which, when undertaken maliciously and without 
reasonable and probable cause (i), an action lies analogous to the 
action for malicious prosecution. In all such cases the rule, that 
proof of damage, actual or implied by law, is essential to the cause 
of action, applies, as well as in actions for malicious prosecution 
properly so called (A:) ; and, when the complaint relates to civil 
proceedings, this rule derives additional importance from the fact 
that the extra costa incurred in resisting such proceedings, beyond 
the party and party costs allowed by the court, are not such 
damages as will support an action (Q. 


Z 


(jf) Rowlands T. Samuel (1847), 11 Q. B. 39. Alifet, if tho defoncos are 
distinct, in which case he could only recover a proportion of the costs (t^id.). 
Damages which are too remote cannot bo recovered (//oey v. Felim fl861), 11 
C, B. (N. 8.) 142; compare also Uaddan v. Lott (1854), 15 0. B. 411). As to 
aggravation of damages by persisting in the charge after action, see Warwick 
▼. Foulkta (1844), 12 M. & W. 607. As to damages against scjveral defendants, 
see Drown ▼. AM(m(l802), 4 Esp. 168; Kli^r, Af/sn(1846), 1 C. B. 18 (trespass); 
and see, generally, title Damaoks, Vol. X., pp. 308 tt $ea, 

( 5 f) De Medina v. Grove (1847), 10 Q, B. 172, Ex. Cn., jfer Wilde, O.J., at 
p. 176. 

(A) SaviU V. Roberts (1698), 1 lA. Btiym. 374, 378 ; and see the text, infra, aod 
p. 690, 691, 692, post Tho statement in the text refers only to nroocedings in 
ue form of law, for the abuse of which the plaintifTs remedy is in the nature of an 
action on the case ; see p. 676, ante. If tho proceedings complained of were 
wholly void or illegal an action of trespass will lie for an interference with 
person or property under cover of them, and malice need not be alleged or 
proved ; see p. 691, post ; and see p. 671, ante, and see title TuE 81 »a 8 s. 

(4) As to &e evidence, and the functions of judge and jury, m regard to 
malice and reasonable and probable cause, see p. 680, ante, and p. 091, pose, 

(*) Quarfa HiU Gold Mining Co, v. Fgre (1883), 11 a B. D. 674, 0. A., 
Bower. L. J., at p. 688 ; and see p. 688. atife. There are some caw in which 
damage is necessarily involved, e.g., whore a peUtion is malicidusly prcsieoted 
to wind up n oompuny. .t loMt o trading oonipany, for tho prooontotion of such 
n petition mnot ujuiw tho credit of tho oampany {iHd., at pp. 891 — 893), or 
vh«« the prooeeding. affect or endanger a man's liberty (tMoL, at pp. 683, 889 ; 
citinc Bavilt ▼. BoberU, tupra ; and see note (r), p. 694, vod), or reauU in the 
detmticmof gaoda(rA« WaUer D. WaUtt, [1893] P. 203. M7, applying ChomflM' 
e. i)WiJtoa{ 186 a), 8 H.*aW 8 (em)aatiTedistr 8 «a)). 

(fl See fwtim r. Bmmar (1798), I Boa. ft P. 203 ; Bathawaf t, BamwflMT), 
1 Oamp. 1*1: SiadWr ». EUnd (1811), 4 Taunt. 7 (malkioua aneat); WAUr 
n. BiActv (1888), By. ft U. 419; /<mUM t. Biddtd^ (1827), 4 Bing. 180j 
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Halicioub PBOSEcunoN AND Fhoceduee 

1472« As a consequence of the above rule as to damapies^ it has 
been laid down broadly that the bringing of an ordinary civil action, 
although it is brought maliciously, and without reasonable or 
probame cause, will not support an action by the person sued, against 
the plaintiff for maliciously bringing the first action (m). The reason 
given for this proposition is that such an action cannot cause legal 
damage either to person, fame, or property, because if the malicious 
action is tried in public the fame of the defendant will be cleared, 
if it deserves to be cleared ; while if the action is not tried, his fame 
will not be assailed. Again, such action involves no damage to his 
person ; and as to his property, the court by its judgment will give 
him such costs as he is entitled to (n). 

1473. The weight of authority favours the view that, apart from 
the law of champerty and maintenance (o), an action will lie against 


Grace v. Morgan (1836), 2 Bing. (k. c.) 534 (vexatious and excessive distress; 
see title Distress, Vol. XI., p. 204) ; Cot^eU v. Jones 0851), 11 0. B. 713 (wWe 
A. and B. conspired to bring an action in the name of 0. against D., and there 
was a nonsuit without any order as to costs) ; Quartz Hill Gold Mining Co, v. 
Kytt (1883), 11 Q. B. D. 674, C. A. ; see also Coekhum v. Edwards (1881), 18 
Oh. I). 449, 459, 462 ; compare Sandhack v. Thomas (1816), 1 Stark. 306 ; Gould v. 
BarraM (1838), 2 Mood. & B, 171 (which in view of the above cases, and not- 
withstanding the dictum of Martin, B., in Howard v. Lovegrove (1870), L. E. 6 
ExcIl 43, must now be considered as overmled). Under the old procedure there 
were oases (e,g., writs of error) in which it was not the practice to award costs ; 
and it was said that if such proceedings were vexatiously prosecuted, the full costs 
might be recovered as damages in a subsequent action (see Grace v. Morgan^ 
eu/rot at p. 537 ; I)oe v. Eilliter (1844), 13 M. & W. 47, 50). Under the existing 
practice there is, it is believed, no case, other than PRuper cases, where specifu 
precautions are taken against vexatious actions (see It. S. C., Ord. 16, r. 24), in 
which taxed costs may not be awarded to a successful defendant (see E. S. G., 
Ord. 65, r. 1 ; Judicature Act, 1890 (53 & 54 Viet. c. 44), s. 5 ; and title pRAcncx 
AND Procedure). Where costs and expenses are voluntarily and unnecessarily 
incurred, they are not recoverable (Bieten v. Bwrridge (1811), 3 Gamp. 139, 
whore plaintiff, who had received notice that a warrant was out for his arrest, 
but immediately afterwards was told that there was a mistake, and that he need 
not pay any attention to the warrant, notwithstanding which he put in bail and 
paid the bailiff, was nonsuited. 

(m) Quartz Hill Gold Mining Co, v. Ayre, supra, per Bowen, Ii.J., at pp. 689, 
690. Early oases, however, appear to favour the right to bring such action 
where special damage could be proved ; see TVaterer v. Freeman (1617), Ilob. 
205. 266, 267 : ** If a man sue me in a proper court, yet if his suit be utterly 
without ground of truth, and is certainly known to himself, I may have an 
action on the case agamst him for the undue vexation and damage that he 
putteth me to by bis ill praotioe”; see also Atwood v. Monger (1653), Bty. 
378; and in Bavt/s v. Boberie {Wd%), 1 Ld. Eaym. 374, relied on by the 
court in Quartz Hill Gold Mining th, v. Eyre, supru, it was held that if a man 
fancies he has a right against another he may bring a civil action. But if the 
action is one of mere vexation, the person sued cannot bring an action for 
damages merely because the fiM action was brought malidously ; he must 
prove some iqteoial dami^, s.a., that he was held to excessive baiL As to these 
two cases, see BVsa v. WeBd (1869), L. B. 4 Q. B. 730, 736. 

(a) Quartz Hill Gold Mmimg Ox v. A^rs, eupra, per Bowen, L, J., at p. 680 . 
The statement in the text was not necessary for the deoiste el the cose, 
and it is submitted that the first of the above reasons is not univstsally 
applicable. Serious damage s^bt be eansed to a pemm by the publicatimi in 
ifiterlocv^tosT proceedings, or in the oouxee of a long trial, cl injuiioiis mUagm* 
lions which ne would have no immediate onportoni^ of ^ontrodioting. 

(e) Sse title Acnoir, ToL p*. fit* 



Part II,— Mauciods Abuse of Cmu Pbockedinos. 

one who malioiouBl;^, and without reasonable and probable cause, 
puts the law in motion in the name of a third person, who is 
to pay the taxed costs of ttie litigation (p). 

1474. In an action for the abuse of civil proceedings the plaintiff 
has to al^e and prove a case similar, mutatU muiandu, to that of 
a plaintiff m an action for malicious prosecution (^). 

In the first place malice must be alleged and proved (a), except in 
eases where the proceedings were wholly void or illegal (I)). 


Jp) Fiv<ar.Nic^ (1M6), 2 0. B. m ; Ram Ooamar Coondoo v. aunderContt 
^oojsenee (1876), 2 App. Gag. 186, 201, P. 0., approving CottereU v. Jonw (1851), 
11 O. iJ, 713, per Williams, J., at p. 730* Assuming thocosts to constitute legal 
damage, the o^y measure of such damage is the costs ascertained by the usual 
(sowse oflaw (tWd., per Talfourd, J.. at p. 731 (i.s., by taxation) ). In the two 
last-mentioned oas^ conspiracy was alleged, but although the malicious action 
womd be li^le to be stayM if brought without the plaintiffs consent, it does 
not appw from the dicta above referred to that, assuming legal damage to be 
sumcientlv established, conspiracy is a necessary element in the cause of action ; 
aw Psc^ Y. Wateon (1841), 8 M. & W. 691; FlioU v. Leman (1843), 4 Q. R 
* L ^ however, that both malice and absence of reasonable and 
nroM^ cause must be proved (S. 00.; and see Daviea v. Jenkins (1843), 11 
Jd. A W. 746, 766). 

(?) T. ridding (1846), 16 M. ft W. 200, 207. Mort of the case*, 

presently to be cited, illustrating this were decided, of course, before the Debtors 
Act, 1869 (32 A 33 Viot c. 62). 

(o) Schetbel v. Fairhaim (1799), 1 Bos. A P. 388 (arrest not countermanded 
payment, but no malice alleged); see Page v. WipU (1803), 3 East, 814 ; 
(hbe(m Y, CJuUers (1800), 2 Bos. A P. 129 (arrest on an alias writ ; action failed 
M plaintiff sued in case, and not in tmpass, and failed to prove malice); 
Sinclair v. Eldred (1811), 4 Taunt 7 ; Spencer v. Jacob (1828), Mood. A M. 180 ; 
q^e^ge v. Jhciford (1828), 3 0. A P. 464 ; Stokes v. WhiU (1834), 1 Or. M. 
A R 223; Oibbe v. P&e (1842), 9 M. A W. 361 (registration under the 
Judgmants Act, 1838 (1 A 2 Viet, o, 110), s. 19); Horsleg v. Sigh (1893), 9 
^*1 4 ^ (registering document erroneously alleged to be a bill of 

Dimmack v. Bowleg (1867), 2 0. B. (v, s.) 642 (filing, after payment 
judge's order for payment of debt) ; De Medina v. Grove (1847), 10 Q. B. 162, 
172, Oh. ; aSssold v. Oratc^, [1910] I K. B. 374 ; reversed, [1910] 2 K. B. 

9^. ground that the action was one of trespass (issue of execu- 

^n ato payment) ; Drummond v. Pigou (1836), 2 Bing. (if. o.) 114 (outlawry 
for debt) ; Saaeon v. Castle (1837), 6 Ad. A EL 662 (arrest for more costs than 
were due, but malice not alleged); Porter v. Weston (1839), 6 Bing. (n. c.) 716 
(causmg, without malice, plaintiff to be rendered in disf^rge of his bail) ; Jackson 
V. (17991, 3 Esp. 34 (arrest without malice for more than £10 when less 

thw £10 was afterwards accepted); Turner v. Turner (1818), Oow, 20 (con* 
spiracy in issuing a commission of lunacy) ; TdhuU v. Hcli (184^, 1 Car. A Kir. 
4^ ; Danids v. Fielding, supra (arrest procured by falw amdavit) ; Moore 
V. Ouardner (184D, 16 M. A W. 695 ; Tozer v. Child (1867), 7 E. A B. 
377, Ex. Oh. ; Gibson v. Veaseg (1867), 16 L. T. 686 ; MiUiidl v. Jenkins 
(1833), 6 B. A Ad. 588 (want of reasonable and probable cause evidence of 
inelio^. As to malicious detention, see Crater v. Pilling (1825), 4 B. A C. 
26; Moore v. Guardntr, supron As to malicious issue of writ of extent, see 
CMg V. HastU (1843), 4 U. B. 481. As to liability of solicitor, see Croser v« 
supra; Stoekleg v. Homidpe (1837), 8 0. A P. 11 ; Johnson v. Emerson 
1871), L. B. 6 Exch. 829 ; snd title SouerroBS. As to refuring tender of 


ebt, see Ormer v. PUling, supra; Drury v. Hounsfidd (1839), 1 1 Ad. A EL 98. 
Disoonttiiiiaxiee of fmmer proos^ogs by defendant would be evidsoee of 
ma lice {Eieholmm v. CogkiU (1826), 4 B. A 0. 21); not so mere failure to carry 
them on (Sfnelitir V. mired, supra; Webby, Hm (1828L Mood. A M. 263). 

(6) Bosdm V. BreJutrnLim), 3 Wils. 368; BaUs v. minq (1826), 6 B. A a 
1^1 Or«^kklsf,euprai ma aleo p, 692, post. 
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Again, the plaintiff must allege and prove that the defendant 
acted mthout reasonable and probable cause (e) ; and either 
that the entire proceedings against him have terminated in his 
favour (d), or that the particular process complained of has been 
superseded or discharged (e). 

It is not, however, necessary that the termination of the pro- 
ceedings should have been in the plaintiff's favour if from their 
nature they were incapable of so terminating (/) ; nor if the plaintiff 
makes no complaint of the proceeding in an action conducted to 
judgment, but complains of the defendant's proceedings in enforc- 
ing the judgment, for example, by levying execution for an excessive 
amount (,9). Further, where the arrest or other proceeding com- 
plained of was an abuse of the process of the law to effect an object 
not within the* scope of such process, neither want of reasonable 
and probable cause (h), nor termination of the proceedings in the 
plaintiff’s favour (i), is an essential element in his case. 


(r) Dronefidd v. Archer (1822), 6 B. A Aid. 613 ; Austin v. Debnam (1824), 

5 B. AO. 139 (admitted set-on not taken into account by plaintiff), over- 
ruling Brown v. IHgeon (1811), 2 Oamp. 694; Brook v. Carpenter (1825), 3 
Bing. 297 ; Vanids v. Fidding (1846), 16 M. A W. 200 ; Roret v. Lewis (1848), 

6 Dow. A L. 371 (ca. «a. against person under protection of bankraptcy 
order) ; Wentworth v. Bullen (1829), 9 B. AO. 840 ; Stevenson v. Neumham 
(1863), 13 0. B. 286, Bx. Ch. (distraining for more rent than was due) ; Oibaon 
V. Veaaeg (1867), 16 L. T. 686; see also Ooslin v, Wilcock (1766), 2 Wils. 
302; Smith v. Cattd (1768), 2 Wila 376 (holding to bail where court had no 
jurisdiction) ; TVJtalley v. repper (1836), 7 0. A P. 606 (probable cause for 
action but technical defect); Riddell v. Pakeman (1836), 2 Or. M. A B. 30 
(affidavit of debt irregular). ^ In Daniels v, Fidding, supra, at p. 207, the court 
seemed to bo of opinion that if a plaintiff fairly placed the facts before a judge, 
and the judge thereupon ordered an arrest, the plaintiff, though he did not 
believe that the defendant was about to quit England, would not be responsible 
for the arrest. But as to this, compare Johnson v. Emerson (1871), D. E. 6 
Kxch. 329, 340, 362, 363; Quartz llill Gold Mining Co, v. Eyre (1883), 11 
Q. B, 1). 674, 684, 0. A. ; Bank of British North America v. Strong (1876), 
I App. Oas. 307, 315, P. 0. ; Mitchdl v. Jenkins (1833), 6 B. A Ad. 688 ; see also 
Ross y. Norman (1860), 6 Exoh. 369; Nevill v. Loadman (1860), 2 F. A F. 313 ; 
Melia v, Neate (1863), 3 F. A F. 767. As to evidence of mauoe and want of 
reasonable and probable cause, see pp. 684, 686, ante, and note (/), p. 693, pod, 

(rf) iroforer v. Freeman (1617), Mob. 206, 266 ; Parker v. Jungly (171^, 10 
Mod. Bep. 146, 209 ; Bristow v. Heyufood (1815), 1 Stark. 48 ; Brandt v. Peacock 
(1823), I E A C. 649 ; WhUwwrth v. HaU (1831), 2 B. A Ad. 696, 698; BroJk 
V. Car^tenUr (1826), 3 Bing. 297 (where the prooe^ngs were stopped by a rule 
of court); vomhe v. Cajrcn (1834), 1 Mood. A E. 398; Nicholson v. CoghiU 
(1826), 4 B. A 0. 21 ; Watkins v. Lee (1839), 6 M. A W. 270 (where the prooM- 
tng« were discontinued); Arundetl v. IFAt^e (1811), 14 East, 216; see also 

V. Howd (1830), Mood. A M. 495 proressue by consent not a 

sufficient termination); compare iTtrA v. Fren^ (1794), 1 Esp. 80; Norrishr, 
RUhards (1836), 3 Ad. A El. 733, at p. 737 ; Partm v. HOI (1864), 12 W. E 763 
(foreicTi attachment). 

(i) V. Patterson (187^, 7 Ch. D. 866 (writ ne exeat regno not eet aside 
before action) ; Qihsm v. Veasey (1867), 16 jL T. 686 (action not terminated, 
but j^ntiff aischarged from custody). 

(/) See and compare Steward v. Ormndt (1869), 7 0. B. (w. 8 .) 191 ; and p. 679, 

(g) (Hiding V. Eyre (1661), 10 0. B. (w. a.) 692 (oo. sa. lor more than remained 
due on the fudgiMat; plratifl paid the amount wioni^y demanded and then 
sued). 

(k) (Mnger v. ffiU (1888), 4 1^. (n. a) 213. 

(i) (hasagar v. (where the object waa to extat ooortain p r uperty to 
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Part U.— Maucioos Abusi or Civil Paocbxdinos. 

1475. As in the case of malioioas prosecution, the burden of 
proof in respect of everything that goes to make up his cause of 
action rests primarily on the plaintiff (j). 

SscT. 2.— Malicious Arrest of Person on Civil Process. 

1476. Actions for malicious arrest on civil process (k) are now 
rarely brought ; for, in the first place, arrest for non-payment of a 
judgment debt or other sum ordered to be paid, can only take 
place by the order of a judge, on satisfactory proof that the person 
in default has, or has had since the date of the judgment or order, 
the means to pay the sum in respect of which he is in default, and 
has refused or neglected, or refuses and neglects, to pay it (Z). 

1477. Again, the power to arrest on mesne process (m) is now 
abolished («), but, notwithstanding (o), if a plaintiff in an action 
in the High Court before final judgment satisfies a judge that 
he has a good cause of action against the defendant to the extent 
of at least £50, and that there is probable cause for believing that 
the defendant is about to quit England, and that his absence will 
materially prejudice the plaintiff (p), the judge may order the defen- 
dant to be arrested for a period not exceeding six months, unless he 
gives security that he will not go out of England without the leave 
of the court (q). 


which defendants were not entitled); Watererv* Freeman (161T), Hob. 205, 
266 ; and see Ueywood v. Collinge (IS^S), 9 Ad. & Kl. 26H ; ParUm v. IliU (1S(W , 
12 W. E. 763, 764 ; Ma^er v. Walter (1S70), 64 Pennsylvania State Eoport**, 
283 ; see also cases cited m note (5), p. 691, aw/e. 

{j) Seep. 683, ante. Discontinuance, though suflBcicnt evidence of fonriination 
of the action, is not evidence of malice or want of cause UiruUno v. JlnrumMi 
(1815), 1 Stark. 48 ; and see Ifrook v. Carpenter (1825), 3 Bing. 297 ; Watkinn v, 
/.« (1839), 5 M. & W. 270; Arunitdlv. KV/tVe (1811), 14 East, 216 ; The Cd tin- 
grofve. The Numida (1885), 10 P. D. 158, 161). As to the functions of judge 
and Jury, see p. 680, ante, 

(k) As to what amounted to an arrest under the old practice, see Jirrrg v. 
Adamson (1827), 6 B. & C. 528 ; Wthb v. IliU (1828), Mood. & M. 253 ; (Jraiviftr 

V. HtU (1838), 4 Bing. (n. c.) 212 (plaintiff must have l>oen, if not actually 
arreifted, under rcwstraint); see also Lloyd v. J/arrie (1792), Peake, 231 [174]. 

(/) Debtors Act, 1869 {32 & 33 Viet. c. 62), s. 5 ; see title BANKiturxcY akd 
Insolvency, Vol. II., p. 339. , • a 

(m) any process between primary and final, primary process being the 
writ of summons, and final process being the writ of ca. sa or execution ; «06 
Mi^harton’s Law Lexicon. 

(«) Debtors Act, 1869 (32 A 33 Viet. c. 62), s. 6. , , 

(o) The Judgments Act, 1838 (1 & 2 Viet. c. 110), s. 1. abobshed arrest on 

mesne process with certain exceptions mentioned in the Act. P or the state of 
the law on point before and after that Act, see l/aniels v. Fielding (1846), 16 
M. A W. 200, 205-207. . , . . 

(p) /.e., that the plaintiff will be nreiudxt'ed in Uie prosecution of the action, 
not in obtaining the fruits of it liorkehire Engine Vo, v. Vi right (1872), 21 

W. E. 15). After judgment the order of arrest, with all its incidents, is annulled 
(ibid. ; Hume v. Ihmyff (1873), L. B. 8 Exch. 214 ). The power to order arrest is 
aiscretionarr (Hasluck v. Lehntan (13^^), 6 T. L. B. 435, C. A-). 

(q) Debtors Act, 1869 (32 A 33 Viet, c- 62), a. 6. This only smilies to actions 
in which if brought before the commencement of the Act the defendant would 
have l^n liable to arrest (i^td.). Where the action is for a penalty or stun in the 
nature of a penalty (other than a penalty in reipect of a contract}, the security 
liven Is, not that the de f enda n t will not go oof el Engl a nd, but that any sum 
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As in other actions for abuse of legal procedure, damage should 
be alleged, and, where not implied by law, proved, in an action for 
maUcious arrest on civil process (r)« Proof of malice and of the want 
of reasonable and probable cause is, as appears above, necessary («). 

1478. Writs ne exeat regno may still be issued, and it would seem 
that one who maliciously, and without reasonable and probable 
cause, procures the arrest of another under such a writ may be liable 
to an action (t). 

roooyered in tbo action shall be paid, or that the defendant shall be rendeied to 
prison. In this case the plamtiu ne^ not prove that defendant’s absence from 
England will materially prejudice him in prosecuting his action (ibid.). As to 
the practice, see E. S. 0., Ord. 69. 

(r) See and compare ChurchiUr, Biggera (1864), 3 E. A B. 929; Jeningsv, Florence 
(1867), 2 0. B. (n. s.) 467. In these cases the court held that it was neoesspy 
for the plaintiff to auoge special damage. In each case the defendant, having 
recovers judgment, was entitled to a writ of ca. «a., but haying received part 
of the judgment debt otherwise than from the plaintiff, he wrongf^y 
procured a writ lor the whole amount. The plaintiff had to show as specif 
^mage that by reason of his arrest and detenticm for the larger sum his 
imprisonment was prolonged or the expense of obtmning his discharge increased. 
But goneralljr. on its being shown that the plaintiff has been unjustifiably 
deprived of his liberty, special damage need not be proved, for the law in that 
case implies some damage ; see Bavilt v. JlcherU (1698), 1 Ld. Eaym. 374 ; Quaria 
Hill Gold Mining Co, v. Eyrt (1883), 11 Q. B. D. 674, 683, 0. A. ; see p. 688, ante. 

(t) See notes (a) and (c), pp. 691, 692, ante; see also Spencer v. Jacob (1828), 
MockI. a M. 180 ; action on the case not maintainable where, by mistake ana with- 
out malice, the wrong person was arrested, nor where, in such circumstances, he 
was sued to judgment and execution was put in UJaviee v. Jenkine (1843), 11 
M. A W. 745) ; compare Jarmain v. Hooper (1846h 6 Man. A G. 827, where 
^spass lay for an execution against the gO(^8 of a person who was not ^e 
judgment debtor. As to termination of proceedings, see notes (d), (e), (/), (t), 
p. 692, ante. Notwithstanding the change in the law effected by tne Debtors 
Act, 1869 (32 A 33 Viet, a 62), s. 6 (see the text, eupra), the following oases may 
be usefully referred to, as being oases in which claims were made for maliciously 
and without reasonable and probable cause arresting a debtor on final process, 
or for detaining him in prison after tenderer payment of the full amount of the 
debt and oosts — Oroter v. Pilling (1826), 4 B. A 0. 26 (refusal to accept x>ayment 
of debt and oosts tendered after arrest is primA facie evidence of malic^ ; but 
the evidence may be rebutted, as in Hountfiedd v. Drury (1839), 11 Ad. A JBl. 98 ; 
Lewie V. Morrie (1834), 2 Or. AM. 712 (arrest under concurrent writ of tap^ 
after payment made under another writ, but no malioe shown) ; Tebbutt v. Holt 
(1844), 1 Oar. A Kir, 280 (arrest on a eapiae alter satisfaction of the judgment by 
a oo-aefendant ai^sted on a concurrent writ) ; JVenttvorth v. Buflen (1829), 9 
B. A 0. 840 (action lay for arrest on a capias indorsed to levy more than was 
due under the terms of a cognovit) ; and see as to this, Saxon y, Castle (1837), 6 
Ad. A El. 652 ; Churchill v. Siggrre, eupra; Jeninge v. Florence, eupra; QHding 
V. Eure (1861), 10 0. B. (if. 8.) 692 ; see Moore v. Chtardner (1847), 16 M. A W. 
696 (refusing after payment to assent to release of person attached for non- 
payment of costs, but no malioe proved). Again, no action lay for mere non- 
feasance without malice ; see Bcheehei v. Fairbain (1799), 1 Bos. A P. 388 (writ 
of eapiae sued out before payment and not oountermanded by creditor after 
payment) ; Page v. ITtpis (1803), 3 East, 314 ; see also PhilHpe v. Oeneral 
Ommbue Cb. (1880), 50 D. J. (o. B.) 112 (in the absence of malice no action lor 
failure to withdraw the sheriff on erraitor becoming bound by a statntmry 
composition offered by the debtor). In all such cases as those above mentionea 
when an action liea, we solicitor of the creditor, as well as his client, if malioe 
is alleged and pfoved against him, may be lieble in damages (CVneer v. PiUmg, 
eupm); and see tittle Souoitoiui. 

(I) 8k»e Bomk if BriHeh Nmrik Amtrioa v. Strong (1876), 1 App. Gas. 307, P. 0. 
SmUe, a writ as meeat regno will only be granted in oasea which come witra the 
Debtors Aoti 1863 (33 A 38 YkL o. 62), a 3| p» 633, oalt (see Droew v« Segei^ 
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1479. A person privileged from arrest by reason of his having been 
ordered as a witness to attend a court, or by reason of any other 
order, cannot, if arrested, recover damages, though the arrest was 
made maliciously and with knowledge of the privilege (m). The 
privilege is that of the court which made the order (»), and the 
remedy is to apply to the court for release (a). 

1480. In an action for malicious arrest time runs from some act 
of the defendant in putting the law in motion ; not from the 
expiration of an imprisonment under the order of a judicial 
authority (b), 

1481. A solicitor who, knowing that there is no debt due to his 
client by the plaintiff, maliciously and without probable cause 
procures the plaintiff’s arrest may be personally liable therefor (c). 

Sect. 8. — Malicious Kxecution. 

1482. Interference with property by process of execution is much 
more common than arrest of the person. An action may be 
brought for the abuse of such process, in support of which the 
plaintiff must be prepared, as in actions for malicious prosecution, 
with proof of malice and of the absence of reasonable and probable 
cause (d). 

Where the judgment has not been fully satisfied, and the judg- 
ment debtor complains of the execution thereunder, his remedy is 
an action in the nature of an action on the case, and he niuHt prove 
malice and the absence of reasonable and probable cause (e). 


(1879), 13 Oh. D. 242, 0. A. ; nand$ v. Hands (1881), 43 L. T. 760) (iu tho 
loiiuer case the Court of Appeal refused the writ on tho pround that th<^ debt 
was a mere legal demand). There must be a debt presently payable {Oolverium 
V. Bloomfield (1885), 29 Cn. D. 341, C. A.), and theovidonce of intention to leave 
Kngland must be clear (lie Underwood, He Howies, V, v. W, (1903), 51 W. K 
335; see also Sobey v. Smey (1873), L. R. 15 2(MJ; Lees v. Hatierson (1878), 

7 Ch. D. see ; R. S. C., Ord. 69). As to arrest of debtor in bankruptcy, see 
Bankruptcy Act, 1883 (46 & 47 Viet. c. 52), s. 25, as amonded by tho BankrupU y 
Act, 1890 (53 & 54 Viet. c. 71), s. 7 ; see also title BANKHuriCY aa’J) Insolvehoy, 
VoL II., pp. 55, 76. 

(u) Mayiiay ▼. Burt (1843), 5 Q. B. 381, Ex. Ch. (where witness wus arrestcHl 
on returning from an examination oi-dered by tho court) ; Yearsley v. I/eons 
(1845), 14 M. & W. 322 (arrest after protection order mud© under Insolvent 
Debtors Act, 1842 (5 A 6 Vict. 1 16), s. 4). 

(v) Maynay ▼. Burt, suprn, 

(a) Ibid,; Yearsley v. Ueone, sujtra; soe also Watson v. Carroll (1839). 4 
M. A W. 592; PhiUips ▼. JNaylor (1858), 3 U. & N. 14 ; affirmed (1859), 4 
H. A N. 565, Ex. Oh. Tho rem^y, xi any, for continued detention after an order 
for release would appear to be an action for trespass (Magnay v. Burt, suma), 

(5) ViMty.Si ' 

banxruptoy 


i (1857), 8 E. A B. 344 (detainer under the old practice in 

(1837), 8 0. *P. n : »oo also Crovr v. Pitting (I82fi), 
4 B. ft 0. 26, Slid title SouerroBS. A« to evidence that arTrat wee m^e at 
instance of defendant, see title 3Evii)ENCE, Vol. XI IL ; see also Aruudm y* 
mOe (1811), 14 Bast, 216. 224; Or»^ky. Dowling {1782)^6 Doug. if. B.) 75 ; 
Ca^m y. BM (1818), 2 Moore (a T.), 60 ; Fariey. Lamont {1842} 3 Man. A O. 

W. . . , . u- 1. *1. 

(d) For examples of cajos in which the action lies and of th^ in which the 

remedy is in the natniw of tiespass, see title 

et eeg.p end the eases there cited ; see also Oough ▼. Ortbb (1843), 11 M. A W. 
497 ; and the eases xefomd to in note («), P. 694, oitfa /..w-x 

L) See €HmM y. OredMey, [191^ 2 K. B. 244; y. Biygen (1654), 

IE. AB. 999; JMifse. Amm (IW), 9 O. B, (w.s.) 467; oompaie, howefsir. 


SnoT.f. 

Mallcioas 
Amstof 
Person on 
Civil 
Process. 

Arrest of 

privileged 

i>ersons. 

From what 
event time 
runs. 

Liability of 
solicitor. 


Application 
ami nature of 
remedy. 
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BaoT. •. If payment or part payment of a debt bas preceded a jndgmdnt 
ICaUdoiM for each debt, an execution for the whole amount (roadless of 
Ezecntloa. such payment) will not be actionable nnleea the judgment is 
first set aside or rectified (/). 


Sect. 4. — Malidous Presentation of Bankruptcy Petition. 

IW 1483. A.n action will lie against a person who procares an 

teqaind, adjudication of bankruptcy to be made against another if it be 
alleged and proved : 

(i.) That the proceedings in bankruptcy were taken maliciously (g ) ; 


De Medina ▼. Orove (18-17), 10 Q. B. 162, Ex. Ch., per Wilde, O.J., at p. 176, 
commented on in Churchill v. Swz/era (1854), 3 E. & B. 929, 939. 

(/)://«/«■ ▼. Allen (1866), L. It. 2 Exch. 15, applied in Turley ▼. Daw (1906), 
94 L. T. 216 (no action aa^inst bailiff for false return of service of judgment 
summons vrmle committal order founded thereon stands) ; compare Bynoe v. 
Bank oj England, [19021 1 K. B. 467, C. A. (no action against witness for false 
evidence while plamtiff^s conviction unreversed); and see titles Estoppel, 
Vol. Xlll., pp. 321 et seq. In Ilujfer v. Allen, eu^a, the debt had been reduced 
by payment after writ issued, and before judgment, which was signed, in 
default of appearance, for the full amount, for which a ca. sa. issued ; and 
the question was raised, but not determined, whether, if the jud^ent had 
been rectified, the plaintiff, upon proof that the defendant had signed judgment 
and issued execution with knowledge of the payment, and had acted maliciously 
and without reasonable and probable cause (l>e Medina v. Qrove (1847), 10 Q. B. 
152, 172, Ex. Ch.), could have maintained an action. It is submitted that he 
could, and that as to the excess there would have been a sufficient termination 
of the former action in his favour. See the judgments of Kelly, G.B., and 
I’XOOTT, B., in Iluffer v. Allen, eupra; and compare Ilodgea v. Callaghan (1867), 
2 0. B. (n. 8.) 306; Gilding v. Ei^ (1861), 10 C. B. (N. 8.) 592, and cases cited 
in the preceding note. As to setting aside judgment, see and compare Hughes v. 
Juetin, [1894] 1 Q. B. 667, C. A. ; Armitage v. Pareeme, [1908] 2 K. B. 410, 
C. A,, and, generally, title Judgments and Orders, Vol. XVIIL 
(y) Johneon v. Emerson (1871), L. B. 6 Exch. 329, 344. Malice, which is a 
question for the jury, may be inferred from the absence of reasonable and 
probable cause {mUchell v. Jeidcins (1833), 6 B. & Ad. 588 ; see p. 684, ante) ; 
and there was evidence of malice where the proceedings were taken, not to 
procure equal distribution of the debtor's assets, but to coerc.e him into the 
admission of a debt {Johnson v. Emerson, supra, at p. 355). So there will be 
strong, if not conclusive, evidence of malice where the banjcruptoy proceedings 
were an abuse of the process of the court, or were taken for tne purpose of 
extortion, or of putting an improper pressure on the debtor, e,g,, where the 
object was to st^ an action against a thiid person {Be Kemp, Ex parte Kemp 
(1841), 1 Mont, V, A Be Q. 657) ; or, in violation of good faith, to put an end to 
a valuable lease {Be Qallimore, ^ parte Gallimore (1816). 2 Hose, 424) ; or to 
dissolve a partnership between the petitioning ci^itor and the debtor {Be 
Browne, Ex parte Browne (1810), 1 Hose, 151 ; Christie (1833), Mont. & B. 
329, 351; Be Johnson, Ex parte Johnson (1842), 2 Mont. B. & Be 0. 678; Be 
Cottlson, Ex parte Phi^ (1844), 3 Mont. B. 5b Be G. 505); or where, there 
being no assets, the sole oojeot was to defeat an action {Be Baume, Ex parte 
Bourns (1826), 2 GL 5b J. 137) ; see also Be Davies, Ex parte King (1876), 3 
Ch. B« 461, C. A. (where a petition presented lor the purpose ox extorting 
money from the debtor was dismissed) ; Be Adams, Ex parte Orijfin (1879), 12 
Cb. B. 480, 0. A. (where petitioner pur^ased a debt so as to obtain an adjudi- 
cation for a fraudulent purpose); Owen v. Aa very (1900), 16 T. L. & 375. 
But it seems that the eadstenoe of a mere bye motive, not affected with 
fraud, will not render bankruptcy proceedings an abuse of the process of 
the court ; and so the proceedinn were not avoided where the object of tlm 
pedtioninff enditor was to jget &e bankrupt out cl a irm wi^ which tho 
petitioner had exienatvo dealings, thera haing no fraud on the part of the pdUm 
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(ii.) that they were taken without reasonable and probable 
cause (ft); and 

(Hi.) that the adjudication has been annulled (t). 

If a man, by evidence false in fact, maliciously and without 
reasonable and probable cause, procures an adjudication in bank- 
ruptcy, it will be no answer to an action for damages brought after 
annulment, that, even if the evidence were true, an adjudication 
could not have been properly made (ft). 


SaoT.A 

Malidoiis 

Presenta* 

tlonof 

Baakmptcr 

Petition. 


1484. With regard to damages, an adjudication of bankruptcy, as Damag«^ 
tending to injure or destroy credit, necessarily involves damage, at 
all events in the case of a trader (Z). It seems probable that the 
same rule would apply in the case of a non-trader (Z). 

Whether an action will lie without special damage for the pro- 8i>cci«i 
sentation of a malicious and unfounded bankruptcy petition which 
has been dismissed is not clear, but such an action will not be 
summarily stopped as frivolous and vexatious (m). 


1485. A solicitor who procures an adjudication of bankruptcy on Liability of 
behalf of a client may himself, if he has acted maliciously and 
without reasonable and probable cause, be liable in an action for 
damages when the adjudication has been annulled (n). 


Sect. 5. — Malicious Presentation of Winding-up Petition, 

1486. The presentation, maliciously and without reasonable and wipding-up 
probable cause, of a petition to wind up a company, at all events if 
It be a trading company, will, on the dismissal of the petition, give 
a cause of action, though no pecuniary loss or special damage has 
been suffered. In such a case the advertisement and hearing of the 
petition must necessarily injure the reputation and credit of the 
company (o). 


tioner or concert with the other partners [Re Wilbeam^ Ex varte Wilheam {182(|), 
Buck, 469 ; «tt6 nom. Re Wilbran, Ex parte Wilbrant 6 Madd. 1 ; approved in 
King v. ffendereon, [1898] A. 0. 720, P. 0.); and see Re Chrietie (1830), Mont. A 
B. 329, 351, and title Bankruptcy and Insolvency, Vol. II., pp. 60, 137. 

(h) Whitworth v. fJall (1831), 2 B. & Ad. 696; approved in MetrojyolUan Rank 
w, PooUy (1886), 10 App. Cus. 210. As to evidence of want of r©ia»onable and 
probable cause, see p. 685, ante; see also Cotton v. Jamen (1830), 1 B. A Ad. 128 ; 
Hay V. Weakley (1832), 6 C. A P. 361 (annuluicnt of adjudication not 
sufficient evidence) ; Jonneon v. Arnerson (1871), L. K. 0 Ihccb. 329, 351 , 362, 353 ; 
Cox V. English, Scottish, and Australian Rank, f 1906] A. C. 168, P. C. 

(t) See cases cited at the beginning of note (A), sujtra; see also Matthews r, 
Dickinson (mi), 7 Taunt 399. The action may lie, though the bunkniptcy 
statute gives another remedy [Chapman v. Vickersyill (1762), 2 Wils. 146; 
Brown v. Chapman (1763), 3 Burr. 1418). 

(k) Farley v. Ranks (1866), 4 E. A B. 493; Johnsim v. Emerson, supra, at 
p. 341 ; see also Quartz HtU Gold Mining Co, v. Eyre (1883), 11 Q. B. D. 674, 
684, 0. A. 

(l) Johnson v. Emerson, supra, at p. 340 ; Quartz Hill Gold Mining Co, r, 
Eyre, supra, at pp. 684, 691 ; Savile v. Roberts 0698), 1 Ld. Baym. 374, 
878 ; see p. 689, ante ; WyoM v. Palmer, (1899] 2 Q. B. 106. 0. A- 

(m) Wyatt v. Podmer, supra. It should be noted that bankruptcy pettiions 
ars heard in ohambers, ana not in open court, ns winding up petitians are. In 
the case of the latter, too, ^e hearing of the petition is ndvortised^wforshaniL 
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KtUdoos 
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AdnlnUty 

prOMM. 

Duma^ 

impliecU 


Other 

proceeiiings* 
Tlaffiitration 
of jndginonu. 


Shot. 6.-^MaUcioug Arreit of a Ship^ 

1487. An action lies against one who, malioiouBljr and without 
reasonable and probable cause, procures, by means of Admiral^ pro- 
ceedin^, tbe arrest of a ship, if the ship has been released and the 
proceedings have terminated in favour of the person aggrieved by 
the arrest (p). 

In such a case damage is implied b^ law, and no actual or special 
damage need be proved, the plaintiff, if he succeeds, being entitled 
to at least nominal damages (q). 

In cases where at least actual damage has been sustained, the 
Admiralty Court will not, if the facts are properly brought to its 
knowledge, which ma^ be done by affidavit (a), put the injured party 
to the necessity of bringing a fresh action ; but will, in tbe original 
action, award him damages for the wrongful arrest (6), usually in 
tbe nature of demurrage (c). 

Sect. 7. — Other MaliciofUM Proceeding$. 

1488. The principles already discussed have been applied in other 
cases when the abuse of civil proceedings has been alleged. Thus, 
the improper registration under the Judgments Act, 1838(d), of a 


Vol. V., p, 399. It is submitted that the proposition in the text applies also to 
non -trading companies whose credit miist oe injured by a petition. The 
judgment of Bheit, M.11., in Quartz Hill Gold Mining Co. ▼. Eyre (1883), 11 
Q. n. D. 674, C. Am at p. 683, seems wide enough to include them. As to special 
dsmnge, the liability to pay extra costs would not be sufficient {ibid. ; see also 
Vottfrell V. Jones (1851), ll 0. B. 713). As to malice, see p. 679, ante. As to 
absence of reasonable and probable cause, see p. 680, ante ; Quartz Hill Qold 
Mining Co. y. A’yrc, eupra^ at pp. 687, 693. 

(p) Iteihvay v. MeAndrew (1873), L. R. 9 Q. B. 74 ; The ** Strathnaver ’* (1876), 
1 App. Otts. 58, 67, P. C. ; The Cdlingrove (1886), 10 P. D. 158; The WaUer 
/). Wallet, The Numida, [1893] P. 202 ; see p. 677, ante; Munce v. Black (1858), 
7 I. C. L. IL 475; Casirniue v. Behrene (1861), 3 K ft £. 709 (termination of 
prficeedings in plaintiffs fayour). As to practice in Admimty, see title 
Admikalty, Vol. I., pp. 88 ei eeq. 

(y) The n aWer J). Wallet^ euprcL 

(a) The Collingrove^ The Numida (1885), 10 P. D. 158, 161. 

(h) The Collintprove, The Numida, eupra, atp. 160, foUowing The Orion (1852), 
8w. 378, n. ; The Evangeliamoe (1858), Sw. 378, 381, P. C. ; approved m The 
** Strathnaver,** eupra ; and see The (1856), Sw. 105 ; The Qlaagow (1856), 

Sw. 145 (where the element of malice seems to have been wanting). From the 
language of the court in The CoUingrove, The Numida, eupra, at p. 161, it 
might be inferred that to entitle the owner of a ship to damages for her 
causeless arrest it is enough to show something less than malice, namely, 
** that it was the result of gross nexligenoe ** ; but a referenoe to the authority 
on which this language is founded shows that the negligence must be that 
craaea neglit^enHa from which the law implies malice {The Evangeliemos, sttpra). 

(r) The Nautilus, supra ; Ths Olasgtne, supra. Before Noyember, 1900, the 
amount of commission ]>aid to procure bail for the release of a ship which had 
been maliciously and without cause arrested was recoverable as draages {Ths 
Chltingrave, The Numida, eupra); and, even where the original prooeedings 
terminated in the plaintiffs* favour, if the result showed that they had arrested 
the ship for an exorbitant sum, for which they had reoiiired bail, tbe oourt 
would award the defendants the oosts and expenses of nndhig it (The Oeorge 
(JkmUm (1884), 9 P. D. 46). Under the present rules of oourt a commission 
or fee ]^id io a surety on a bail bond is reeovefable on taxation (B. 8. 0., 
Old. 12, r. 21 (a); and see title AnmnaiOT, Yot L, p. 90). 

(d) 1 ft 2 Viot 0 . 110, a. 18, 
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jad^eot <w order for the payment of monej, whereby the party flaw. r. 
against whom it has been obtained is prejndioed in disposing of his Other 
lands, is not actionable without proof of malice and want of reason- Malidoos 
able and probable cause (e). Proceed- 

Again, in order to sustnin an action for maliciously and without Wa 
reasonable and probable cause procuring a foreign attachment to ProoeMoatof 
be issued out of the Mayor’s Court of London (a process ancillary Usjor'i 
to an action in that court) to attach a debt alleged to bo due from 
the plaintiff (the defendant in the original action) it would be 
necessary to show that that action had been determined in his 
favour (/■). 

1489. If a man in good faith makes an unfounded claim, which, Unfonodad 
however, he believes to be well founded, to the property of another, ^ 
he is not by reason thereof liable to an action though damage P*"®*^^* 
ensues (g). But he is liable to be sued for damages by the owner 
of the property, if such claim has been made maliciously and with 
out reasonable and probable cause, and damage to the owner has 
resulted therefrom (/i). 


(e) Qibbi v. Pike (1842), 9 M. & W. 351, where the question was raised whether 
the order could properly be registered under the Act. 

(/) Parton v. Hill (1864), 12 W. R. 753. The process of foreign attachment, 
though still valid, has fallen into disuse since London Gorjioration v. London 
Joint Stock Bank (1881), 6 App. Cua. 393. See title Mayor’s Court, I^onpon. 

(g) Qerard v. Dicheneon (1590), 4 Co. Rep. 18 ; Loi^tt v. TT’«55er(l616), 1 Roll, 
Rep. 409 ; Hargrave v. Le Breton (1769), 4 llurr. 2422 ; Smith v. Spooner (1810), 
3 Taunt 246; Pitty. Donovan (1813), 1 M. & 8. 639; KVen v. WHld (1869), 
L. E. 4 Q. B. 730; IlaUey v. Brotherhood (1881), 19 Ch. JXir. 386, C. A. 

(^) Green v. Button (1835). 2 Or. M. & R. 707, as to which compare Alim v. 
Flood, ri898] A. 0. 1, 35. See also the cases cited in note (y), eujfra. As to 
claim of right, sec title Trespass. 


MALTA. 


See Dependencies and Colon rES. 


MANDAMUS. 

See CnowM Practice ; MAawriuTEH. 
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MANOR. 

COF 7 HOX.DS ; BeA£. PbOPBRTY and ChATTRIjS RbAZs. 


MANORIAL COURTS. 

See Coi*YHoi-i>s ; Couhts. 


MANSLAUGHTER. 


ffee C1UMINAX4 liAW ANI> PliOCKl>UIlB« 


MAP. 


See SviDKKCB. 


MARGARINE. 


See Food ahd 1>&i7cm. 
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MARINE INSURANCE. 

See iMSimAMOB; Sbippino ako StyiOAiion, 


MARINE STORES. 

See Cremikal Law akd Pboceditbb; Tbadb and Tbadb Unions. 


MARINERS. 

See Cbiminad Law and Pbocbdubb ; Fishbrtbs ; Mastbb and 
Servant ; Shipping and Navioation. 


MARITIME COURTS. 

See Admiralty ; Courts ; Shippino and Navioatiom. 


MARITIME LIEN. 

See Lien ; Shipping and Navigation^ 
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MARKET GARDEN. 

See Aobiouz/tobb. 


MARKET OVERT. 


See Criminal Law and PaocEnuBm; Markets and Fairs; 

Sale of Goods. 
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INDEX 


XiIBN, 

abandonment of, what will amount to, 28 

advances, consignees or agents, by, for West Indian estates, lien attaching in 
respect of, 22 

agent, lien of, for advances in respect of West Indian estates, 22 
position of, necessary to obtain a general lien as a factor, 8 
agreement, charge land, to, when no lien arises in respect of, 25 
distribution of partnership assets by, effect of, 32 
illegal, when lien may attach in respect of work done under, 
lien not attachable to void, 4 
bankrupt, lien of, effect of bankruptcy on, 18 
bankruptcy, effect of, on general lien, 10 
bottomry bonds, possession not necessary to lien under, 2 
carrier, lien of, not affected by refusal to accept delivery, 20 
cestui gue trust, effect of lien on interest of, where trustee a vendor. 17 
charge, land, on, agreement for, when no lien arises in respect of, 25 
common carriers, rights of, as to particular lien, 11 
company, enforcement of lien against land taken by, 27, 28 

sale to, vendor's lien in respect of, when not attaching, 18 
conduct, parties, of, as affecting general lien, 8 

consignees, lien of, for advances in respect of West Indian estates, 23 
continuoua possession, necessity for, 6, 7 

right to, upon what depending, 7 
contract, general lien created by, 9 
lien superseded by, 2 

right of unpaid vendor of land to rescind, 27 
covenant to settle, lien arising from, 24, 25 

when no lien arises out of, 25 

creditors, payments by, when lien attaches in respect of, 21 
debt, nature of, to which lien attaches, 3, 4 
delay, lien not lost by purchaser's, 17 

documents, effect of allowing possession where particular purpose at ao 
end, 6 

enforcement, equitable lien, of, remedies, 27, 28 
legal lien, of, rights as to, 25, 28 
equitable lien and common law lien, distinction between, 14, 15 

equitable charge, where no distinction between. It 
possessory lien, distinction between, 4, 14 
definition of, 14 
enforcement of, 27, 28 
extent to which managers entitled to, 22 
purchaser of land, of, 16, 17 
solicitor, of, extent of, 23 
taking of security no discharge of, 30 
trvmteeB, of, to what extending, 23 
validity of, as a maritime lien, 23 
what to, 4 

executor, lien in respect of share of defaulting. 24 
expenditure, lien by, when attaching, 21 

mortgagor, by, no lien as against mortgagor, zJ 
property of another, on, where no lien in respect of, 20 
factors, general lien of, bow arising, 9 
lidaclaiy vendors, lien as effecting, 17 
general lien, banker, of, extent of, 8 

conduct parties as affecting, 8 
creation of, by contract, 9 
instances of, 7, 8 
nature 7 


( 1 ) 



Inokx, 


geneT&l lieu, nature of usage to establish, 9 

otherwise than by express agreement, 9, 10 
particulax lien not extended to^ as against strangera, 10 
troatment of, at law, 7 
usage, by, how defeated, 9 

when not presumed, 9 
when excluded, S, 9 

illegal agreement, when lien may attach for work done under, 4 
incumbrancers, no lien of estate as against, 22, 23 

payments by, when lien attaches in respect of, 21, 23 
innkeeper, particular lien of, 12 

statutory right of sale in, of goods subject to lien, 26 
intention, loss of lien a question of, 80 
judicial lien, what is, 4 

land, agreement to charge, when no lien attaches to, 25 
l^al lien, as to enforcement of, 25, 26 
lien, definition, 2 
nature of, 8 

limited owners, payments by, when lien attaches in respect of, 21 
liquidation, cdfect on lien, 10 

livery stable keeper, absence of agreement as affecting claim to lien of, 6 
managers, right of, in respect to equitable lien, 22 
maritime lien, validity of equitable lien as a, 23 
married woman, payment by, when lien attaches in respect of, 22 
mortgagee by deposit, lien of, where deeds in possession of mortgagor, 21 
payment by, for which lien will attach, 21, 22 
sale by, cuctent of purchaser’s lien, 17 
negotiable instrument, Cixtent of lien attaching to, 5 
notice, lien arising from, 9, 10 

particular lien, arising by agreement on deposited property, 9 
cases in which allowed, 11 
how treated at law, 11 
innkeeper, of, 12 
instances of, 13, 14 
nature of, 10 

not extended to general Hen as against strangers, 10 
right of common carriers as to, 11 
purpose, attachment of lien at end of, 6 
how may be shown, 6, 6 
fMirtnership lien, extent of, 18, 19 
when lost, 32 

pawn, right of person redeeming at request of owner, 21 
{>ossisuiioii, continuous, upon what depending, 7 

essential incidents of, to constitute valid lien, 3, 4 
loss of, effect on lien, 29 
necessity for continuity of, 6, 7 
no lien where wrongfully obtained, 4, 6 
particular purpose, for, right may be excluded by, 6 
when necessary to right of lien, 2 
possessory lien and equitable lien, distinction between, 4, 14 
as to enforcement of, 26, 26 
liens, claasiffcation of, 3 

power of sale, when should be stipulated for, 27 

premiums, lien of married woman in respect of, paid on policies effected 
under her marriage settlement, 22 

presumption, none of general lien by usage where parties ignorant of 
it, 9 

printer, extent of lien as to engravings, 12 
property, covenant to settle, lien arising from, 24, 25 

where no lien arises out of, 25 
expenditure on another’s, where no lien attaches, 19 
purchaser’s lien as aifecUng, 18 
public company. Hen arising on purchase by, 16 
publisher, lien of, on anthor’a copyright, 14 
purehase-inoDsy, extent of vendors Hen for, 15, 16 

improper sale, arising from, light of debtor as to, 29 
purebaaeir, delay of. Hen not lost by, 17 

land, Oif, aqultabla Hen of. 16, 17 
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purchaser, lien of, how transferrod, 18 

property alTccto<l by. 18 

non-coinplelion caused by act of, effect on lien, 81 
racehorse, when trainer has no lien in respect of, G 
railway company, sale of superfluous lands by, effect os to lien 16 
redo]ircJ 7 ox goods, lien destroyed by, 29 ’ 

registratKH), lien, of, in Yorkshire, provision for, SI 

necessity for under the Land Transfer Acts, 31 
remainderman, lien of, in respect of waste by tenant of limited interest, 23. 2i 
ro-saie, power of yendor of land as to, 27 
sale, improper, right of debtor to proceeds, 20 
salvage, doctrine of, not applicable to ordinary property, 19 
seamen, wages of, possession not necessary to right of lieu In respect of, 2 
security, equitable lien not discharged by taking, 30 
principle acted upon where vendor takes, 31 
revival of lien on failure of, 29 
when lien destroyed by taking, 28, 29 

vendor shown to rely on and not on property, effect of, 30 
servant, no transfer of lien to, for work done for master, 12 
ship, right of persons salving goods on, 11 
solicitor, equitable lien of, extent of, 23 

Statutes of Limitation, equitable lien and equitable charge as affected by, 14 

sub-purchnscr, lien available to, 17 

tea trade, right of sale in respect of lien in the, 26 

tenant for life, payments by, extent of right of lien attaching in respect 
of 21 

tender, effect of, on creditor’s lien, 28 

third party, wrongful act of, when affecting lien, 5 

trainer, racehorse, of, right to lien, when not attaching, 6 

transfer, lien, of, mode of, 18 

trustee, effect of lien where vendor is a, 17 

trustees, equitable lien of, to what extending, 23 

payments by, for which lien will attach, 21, 23 
usage, nature of, to establish general lien, 9 
vendor, coses in which iicn of, arises, 15, 10 

may be lost, 80, 31 

costs of, when no lien attaches on sale to company, 18 
effect of lien when a trustee is, 17 
how lien of, transferred, 18 

lien on property lost by, where security relied on, 30 
nature and extent of lien of, 16 
non-completion caused by act of, effect on lien, 31 
principle acted upon where security taken by, 31 
remedies of unpaid, 27 
right of unpaid, to rescind contract, 27 
void agreement, lien not attachable to, 4 

wages, seamen, of, possession not necessary to right of lien In respect of, 2 
waste, lien of remainderman in respect of, 23, 21 
West Indian estates, enforcement of lien on, by sale, 28 

lien of consignees and agents for advances in respect 
of, 22 

work done, completion necessary to attachment of lien for, 12 
lien attaching for, 12 

manner of payment for, as affecting lien, 13 
wrongful possession, lien not attachable to thing subject to, 4, 

Yorkshire, registration of lien in, necessity for, 81 


LIBIITATION OF ACTIONS. ^ 

abandonment, possession, of, by trespasser, effect of, 167, 168 
•broad, abacnce, no disability as to claims to land or rent, 133 

of defendant, effect of , 66 . ^ 

on $ppUcoiioD of Civil Proccduar Act, 

1838. ..79 

person liable In respect of specialty debt, effect of, 83 
cause of action arising, when statoto affecta, 66 , 

death of person Uab£ to •ctkm. IMOitj of personal represeiitaUvei, 

68 
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mbrtxudf rettirs of defendant from, effect on statate, 56 
acceptance, bill of exchange in blank, of, when etatate rnns aa to, 44 
account, actions for, bow limited, 170 

admission as to, when action pending, aa a sufficient acknow- 
ledgment, 66 

factor, by, application of statnte to, 47 

liability of persona to, when not affected, 166, 166 

rents, of, when a sufficient acknowledgment by mortgagee, 151 

right of trustee to an, 136 

acknowledgment, admissibility of parol evidence to prove, 03 
admission of parol evidence where lost, 60 
after action brought, as not affecting that action, 60 
agent, master not for purposes of, 93, 160 
bankrupt's balance sheet os an, 03 

by and to whom, where Real Froperty Iiimitation Act, 1833, 
applies, 103. 104 

Civil Procedure Act, 1833, under, essential to valid, 70, 80 
conditional promise as a sufficient, 64, 65 
debt, of, cifect on operation of statnte, 58 
effect of, on application of the Heal Property Limitation Act, 
1874.. ,02 

right of mortgagor to redeem, 151 
only applicable to debt, 60 
when by one of several executors, 62 
cither party under disability, G1 
given to person under, 185 
pointing to particular mode of payment, 

qualified by a condition, 64 
executor, by, effect of, 61 
executors, by one of two, effect of, 104 
how and by whom construed, 63 

indorsement of bill of exchange or promissory note, when an, 
71 

Infant, by, when binding, 62 

insufficiency of unsigned statement of accounts an, 66 

joint obligors, by one of eeveral, effect of, 81 

lunatic tenant for life, 1^, payment into court as an, 93 

made after six years, effect of, 59 

mortgagee, bv, as to form of, 151 

rnortgageos, by one of more, effect of, 152 

mortgagors to one of more, effect of, 152 

no provision where enactments provide special periods. 183 

partnership debt, of, by one partner, effect of, 62 

proof of, 185, 186 

stamp duty not payable In respect of, 60 
statement of amount not necessary to valid, 03 
sufficiency of, to affect mortgi^r^s right, 151 
*tenaDt at will, by, payment of rent as an, 123 
tillo, of, effect of, 132 

essentials to, 132 

time from which taking effect, 131 

what is a sufficient, 132, 133 

admissible as e^dence of, 132 
to an estate tail, application of provisions to, 181 
to whom must be made, te, 63 
trustee, by, effect of, 62 

when sufficient by agent, 93 
what constitutes an insufficient, 63 
will, in a, sufficieoey of, 02, 03 
words neeeesary to sofficiwat, 68, 64 
aequioseeiiee, as affecting right of action in resp^ of waste, 138 
when court may refuse relief on account of, 144 
act committed/* meaning of, 178 
action, debt, of, period of limitatiim for, 88 

nature ^ to be within the appUcation of ibe statute, 100, 101 
aftnpic contract, arising onl period of Uinftataoii for, 87 
tort, of, period of Umltatioa for, 87 
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action, when deemed to be brought, 137, 188 
actiona, general application of statutes to, 1G9, 170 

special statutes, under, application of the Act of 1C23 to, 38 
in rem, the Act of 1023 not applicable to, 40, 41 
administration action, effect of statute on claims under, 190 

claim for general, periods of limitation in respect of, 87 
effect of statute on claims under general, 90 
administrator, part payment to a next of kin by, when right not revivc<l by, 95 
pleas by, 180 

when time begins to run against, 53, 122 

runs against, where money becomes payable between 
the death and the grant, 88 

Admiralty action, seamen's wages, for, statute applicable to, 39 
ailrcrso possession, effect of statutory provisions on doctrine of, lor», lOO 
limitation of action for account in rcsi><»ot of, 171 
advowson, application of doctrine of adverse possession to, 154 

claim to estate in, which tenant in tail might have barred, when 
barred, 154, 156 
limitation opplical)le to an, 105 

mortgage of, foreclosure or redemption of, no limitation of action in 
equity as to, 173 . 

running of time in case of an adverse prcsenlatiiui, lok 
agent, acknowledgment by, effect of, 61 

agreement by, not to sue, enforcement of, 173, 174 
payment by, when effective, 71 

oi rent to, presumption as to, 127 
to, effect of, 72 

trustees, of, sufficiency of acknowledgment by, 93 
alienation, claim arising from, when statute applies as to, 115 
amendment, writ, of, when refused, 188, 180 

without leave, 189 

annuitant, right of, when barred, 115 *.i 

annuity, action to recover, time within which must bo brought, 85 
charged on land, statutes applicable to rcct»vcrv of, 08 
effect of statute on, when charged on land, 141 
existence of an, as affecting residuary legatee, 90 
secured by deed, statutes applicable to recovery of, 98 
••appointee,” meaning of, in lU^al Property Limitation Act, 18.33...1 u 
appropriation, payment, of, by debtor, 09 

^ rights of creditor, 41, 42 

presumption where none made by dcbttir, 09 
arrangement, fresh cause of action arising from, effect of, 
arrears, interest, of, period of limitation for recovery of, 9i 

rent, of, after twelve years, as affecting reversioner, 127 

period of limitation for recovery of, 97 
Mumpsit, when ^tion for account to be treated as action of, 61 

award, action for debt upon an, 38 . , 

oompcosation. time from which statute runs, 
bailee, action for recovery of goods from, when statute beguis » 

b^J\ad cMtonMsr. applicaUon of M 

baakraptcT, balance ahcct in. aa an “cknowl^gmeni^ 83 

effect at proceedinga in, on ngbU of partiM. I»1 
where time has commenced to run, 54 
payment made under, no promise inf^r^ from. 70 
i^ival of debt by payment on eve of, #0 

Twyment at fixed time, when atatute nina aa 44 
roriew wbra Icaro U> bring action In nature of, refa*^, 19- . 

iwwof. « aSlon .raw. on'wb^nn lying. 184 
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caeb at bank, effect of Btatuie os to recovery of, 47 
catiBo of action, accrual of, as beginaing of running of time, 4S, 77 
arising abroad, when statute affects, 56 
death of person to whom accruing, effect of, 53 
statutes bar the right, not the, 182, 183 
when accruing, 53 

cannot accrue, 53 
suspended, 55 

0 ssM qve truti, as agent of trustee for purpose of receiving payment, 72, 73 
barring of trustee by lapse of time, effect on, 138, 139 
not to be deemed a tenant at will, 125 
remedies of, 1G5 

remedy of, as against trespassers, 139 

rights of against purchaser for value with notice, 140, 141 
volunteers, 140 

when time begins to run against, 163 

title acquired by possession by, 125, 126 
eeaiuU qus truat, application of Ecal Property Limitation Act, 1833, to, 
120 

cViange of parties, rights not affected by, 191, 192 
charging order, right of solicitor to, when barred, 42 
charities, %vhen affected by Statutes of Limitation, 138 

rights in respect of, pre<%crved from lapse of time, 142 
charity, possession of land of, by trespasser, when time runs in cose of, 

142 

trustees, lease by, right of persons to npset, when barred, 142, 

143 

cheque, noo>prescntation within reasonable time, effect of, 45 
when action will lie in respe^ct of dishonoured, 45 
Church property, limitations applicable to, 105 

Civil Procedure Act, 1833, effect of disability on application of, 78, 79 
oo^contractor, absence abroad of, effect of, 57 
payment by, effect of, 73 

on account by, effect of, 61, 62 
co-contractors, liabilities of, inter ae, 73, 74 

when statute begins to run as between, 46, 47 
co-debtor, absence abroad of, effect of, 57 
payment by, effect of, 73 
co^debtors, effect of statute as between, 46, 47 
liabilities of, inter ae, 74 

company director, action against, statute applicable to, 39 
compensation award, time j^om which statute runs in respect of, 41 
compulsion of law, payment by, effect of, 93 
conditional promise, when a sulBcient acknowledgment, C4, 65 
constructive trust, operation of statute affected by, 164 

time not prevented from running by, 142 
continuing breach, when cause of action arises in respect of, 78 
injury, when time begins to run in respect of, 178 
contract, breach of, when cause of action accrues for, 42, 43 

contingent, when cause of action arises in respect of, 43 
indemnity, of, when right of action accrues on, 45 
rescission of, action mr, on ground of misreprcsciitalion, effect of 
slatute on, 50 

contribution, right of deviiCes to, when mcemiog, 88 
convict, effect of statute where cause of action accrues to, 53 
co-owncr, receipt of entire rent by, application of statute to, 130, 131 
coparceners, disability ai affecting, 134 

co-p)aintilf, disability of. when not affecting operation of statute, 57 
copyhold fine, recovery of, time from which statute runs, 38, 48 
copyholds, possessory title In, interest acquired by, 157 

Bcisure of, by lord of the manor, effect of, 113 

costs, right of tnistcMe to indemnity as to, 43 
co-snreUes, effect of statute as between, 46, 47 
counterclaim, appl leal ion of the Act of 1623 to, 89 

proof req tired of plaintiff when defence a plea of, 181 
covenant, action on, in ao indenture of demise, period of limitation in respect 
ot 97, 98 

mortgage deed, to, period of limitatioii of oetion on, 88 
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ooY<»iaut for title, cause of action in respect of breach of, when arising, 7d 
when time runs on breach of, 77 
coverture, when a disability as regards claim to land or rent, 133 
credit, sale of goods on, time from which right of action accrues, 43 
creditor, surety and, when statute begins to run os between, 46 
Crown, effect of presentation where right forfeited to the, ir>4 

limitation to claim to manor or real property by, 16U, IGC 
period witliin which rents are scciirecl to the, IGO 
possession against the, effect of, 161 
prosecutions, limitation as affecting, 175 
reversion to, when not barred, 127, 160 

right or title of, when accruing to demised properly, 160 
when Act of 1623 applicable to proceedings by or*agaiast the, 41 
date, written acknowledgment, of, how may be proved, 69, CO 
days of grace, effect of, on running of statute, 45 
death, person to whom cause of action accruing, of, cffin't of. 53 

plaintiff or defendant, of, right of reprcsent.'itivi^ as to fresh action, 73 
right of action where disability continues until, 57 
rightful owner, of, when claim to land or rent accrui^s on, lit 
time not affected by, where running before, 51 
debt, acknowledgment, effect of, only applicable to, 60 
action of, period of limitation for, 38 
how taken out of the operation of the statute, 58, 59 
mention of amount of, not necessary to suflicient acknowledgment, 66 
payment by instalments, when time runs as to, 43, 44 

interest on, whore scK'urities hel<l, effect of. 07. 69 ^ 

•imple contract, recovery of, when charged on land, period of limitation 
affecting, 84 

statute-barred, direction to pay, effect of. 168 
debtor, when cause of action cannot accrue again.st, 53 
debts, assignment of, inclusion of debt barre<l at date of, effect of, 168 
provision by testator for payment of another’s, effect of, 16.; 
trust for p.‘iym<‘nt of, wlmn creditors not affeett'd by statuU*. 167, 168 
deceased persons, entries by, of payments made, admissiiiii ns evidence, 71 
deceit, action of, time from which right to bring, accrues, 49 
deed of arrangement, effect of, on operation of statute, 55 
defence, promise not to plead the statute, as reply to, 187 
when statute imi>t be pleaded as a, 18.3 
aiefendant, return from abroad, effect on application of statute, 66 
deposit account, recovery of money on, when time runs as to, 47 
itdinuc, action of, time from which statute runs in resiiect of, 50 
derattavit, action ag.ainst executor for, sUilute applicalde to, 40 
devise, subject to gift over, when statute, applicable to, 121 
devisee, payment by, when not binding personal reprasentaUve, 71, 75 
devisees, right of, to contribution, when accruing, 88 
di lectors, company, as tru.steca, 167 . 

statute applicable to action against, 89 
disabilities, no provision for, where enactments provide special periods. J82 
disability, as affecting the application of the Heal Property I#imitation Act» 
1874. ..91, 92 

CO- parceners as affected by, 134 

coverture as a^ as regards claim to land or rent, 133 
effect of acknowIc<lgment given to person under, 135 

to or by pcrjtori under, as to specialty 


debt. 81, 82 

when either party is under, 61 
mortgagor or his heirs, of, mortgagee not affected by, 150 
plaintiff, of, effect on application of statute, #8, ^9 
provision as to, no effect on right of party to sue, 58 . 

right of persons under, as to claim in respect of rent or land, 138 
•econd, when time runs as from, 67 
subsequent, running of time not affected by, 134 
successive, effect of statute on, 134 

running of statute as to, 134 
tiUe to eatate tail, as affecting, \37 
dtacoctlinaance, possession, of. nature of, before statute operates. 111 

time from wbich statute runs as to, 110 
receipt of rent, of the, what oonsUtutos, 1 1 1 
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dishonoured bill, cause of action on, when arising, 44, 45 
dispossession, extinguishment of title by, 155 

nature and effect of title acquired by, 155, 150 
owner of subsoil, of, when statute runs as to, 112, 113 
rightful owner, of, tme test as to, 110, 111 
time from which statute runs in case of, 110 
dower, action by widow to obtain assignment of, nature of, 107 
arrears recoverable in respect of, 103 
drawing account, recovery of money on, when time runs as to, 47 
Duke of Cornwall, limitations affecting rights of, 161 
ICcclcsiasticul Commissioners, when barred as to vested estates, 153 
ejectment, proceedings in, by mortgagee against mortgagor, rights as to interest, 
102 

eleemosynary corporation sole, period of limitation affecting, 152 

when time runs against an, 152, 153 
Employers' Liability Act, 1880, limitation of action under, 181 
entry, right of, not preserved by continual claim, 130 
under void lease, effect of, 113 

when statute runs as to, 123, 124 
equitable actions, general application of statutes to, 100, 170 
claim, when tlic Act of 1623 applies to, 40 
ejectment, limitation of action in respect of, 171 
relief, laches os a bar to, 174 

rights to realty, limitation for proceedings affecting, 137, 13S 
eqnity of redemption, settlement of, when persons under, barred as against 
mortgagee, 149 

proceedings in, period of limitation applicable to, 105 
estate tail, when statute bas no application to, 137 
evitlonce, acknowledgment of title, of, what is admissible as, 132 
executor, acknowledgment by, effect of, 61 

not affected by dissent of co-cxccutor, C2 
action founded on devastavit by, statute applicable to, 40 
disability of, effect of, where deceased under disability, 53 
legatee, rights of, not affected by statute, 91 
pa^-ments by, effect of, as against legatees, 74 

of a deceased co-contractor, effect of, 74 

pleas by, 186 

wh(?n not a trustee, 167 

time runs against an, 53, 122 

executors, acknowledgment by one of several, effect of, 62 

two, effect of, 104 

extent to which action will lie against, for wrong done by de* 
ceased, 75 

express trust, effect of, in preventing running of time, 164 

legaey secured by, effect on the statute, 85, 86 
limitation in respect of money ebarg^ on land not affected 
by, 83 

when lapse of time unimportant in case of, 141, 142 

where persons claim under, 139 
140 

factor, accounting by, application of statute to, 47 
false imprisonment, effect of statute in action for, 61 
Fatal Accidents Act, 1346, limitation in respect of claim under, 181 
due, copyhold, recovery of, time from which statute runs, 38, 48 
foreclosure action, amount of arrears of interest recoverable in, 101 
right to, when barred, 138 
order, effect of, 147 

foreign Judgment, application of the Act of 1623 to action on, 89 
llorfcTture, extent of arrears of rent payable by lessee to obtain relief agalnsti 
100 

when right accrues in ease of, 121 
fraud, aetiou in respect of, time from which right to acemes, 49 
concealed, effect of, on running of statob^.lfS 
diligence must be used in discovery of, 344 

equitable relief against, no Umitatiem of time in respect of, 173 
nature of, to be within the statatmy provisioii, 143, 144 
party sued must be privy to, 144 
plea of concealment as a good reply, 137 
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fraud, rights of bomd purchaser fox ralue not affected by, 144 

tsJciDg of minerals by, statute no effoct on action in respect ol, 49 
trustee not protected in case of, 163 

when statute not prevented from running on account of, 144 
when time runs from the discovery of, 172 
fraudulent misrepresentation, action for rescission of contract on ground of, 
effect of statute on, 50 
guardian, liability to account, 165, 166 

guardians of tbe poor, action against, as to limitation in respect of, 180 
uoldsmiths* Company, limitation of proceedings by officer of, 77, 175 
head rent, payment of, by sub-tenant, effect of, 127 
heir, payment by, when not binding personal representative, 74 
hcriots, as to application of Statutes of Limitation to, 108 
highway, recovery of expense of repairing damage caused by heavy weighty 
limitation in respect of, 180, 181 
husband and wife, limitation of land to survivor of, effect of, 120 
not co-contractors as to ante-nuptial debt, 73 
indemnity, contract of, when right of action accrues on, 45 

Land Transfer Act, 1897, under, statute applicable to action on, 

40 

when action arises in respect of, 

46 

indorsement of document, subject to the Civil Procedure Act, 1833, effect 
of, 80, 81 , . , 

promissory note or bill of exchange, when an acknowledg- 
ment, 71 . , , 

infancy, effect of, where claim in respect of money charged on or payable 
out of land, 9 1 

possession during, inoperotion of statute, 136 
infant, rights of, not affected by statute, 50 

when binding acknowledgineut may be made by, 62 
Informer, limitation of penal proceedings when brought by an, 175 
innkeeper, extent of liability of personal representaUvos of, for deceased s 

installments, debt payable by, when time begins to run os to, 43, 44 
insurance, marine, action in respect of, when statute applic^s, 45, 46 
interest, arrears of, pericKl of Uinitation for recovery of, 97 

recoverable in ejectment proceedings by mortgagee, 102 
foreclosure action, 101 
redemption action, 101, 102 
on judgment debts, 100 

where due under judgment, lien, or legacy, 
09 

money chaigcsd on a reversion in land, 
100 

no covenant in mortgage, 101 
avoidance of statute by payment of, 07 

by and to whom payable to preserve mortgagees rights, H 6 

charged on land, aUtutos applicable to recovery of, 98 

due under covenant in a mortgage deed, period of limitation as 

judgment for, promise to pay principal not 

payment of, as affecting mortgagee s rights JJ***^^ parri<fi, 118 

^ ^ right of mortgagee, 140, 147 

principal as acknowlc^lgincnt In respect of, 65 
question arising on, 09 

totcatoteT^roeoTcry pewonai esUte of, UmiUUoo of Mtioo ia 

noo-enrolmcnt, for, when »tatnl« ran* In favour of pM- 

loiiU^S>flitTt*right of action againat Individuai* on a, 

* oblisaia. aatnowlcdgoientl^ one of •cveral, effect of, *1 
part payment by, effect of, 81 
cwoership, effoct of presentatioo adverse to a 
possosakm, interest of pcBrsons < ^ ta ifiing title 467 
tenant, possession by one, of more tbw share, <^ect oL 130 
lodgment, mcUoa^ solorce, time witbln which to be Iwoogbt, 77 
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judgment debit arrears of interest oOt amount reeororablCt 100 
right to receive, when arising, 80 
post obit bond, on, when time begins to run against, 89 
recovery of money secured on, period of limitation afleciing, 83 
justices, recovery of civil debt before, limitation afifocting, 181 
laches, refusal of equitable relief on account of, 174 

land, action to recover money charged on, time within which must be 
brought, 77, 82 

annuity charged on, when statute affects, 141 
claim to, when accruing on death of rightful owner, 114 
payment of rent to person acting for true owner, no dispossession by 
ratification, 116 

period of limitation for recovery of, 104 

pica of plaintiff in action for recovery of, 183, 184 

proceedings to recover, limitation as to, 83 

recovery of simple contract debt charged on, period of limitation 
affecting, 84 

suh*dividcd, when subject to a rcntchargc, effect of non-payment as 
to part, 114 

tux, recovery of yearly sums by lessee who has redeemed the, limitation 
applicable, 84 

when time begins to run in respect of money charged upon or payable 
out of, 87 

**]and,*’ what is included in term, under the Heal Property LimitatioD Acts, 
IOC 

Land Transfer Act, 1897, action on indemnity under, statute applicable to, 40 
cause of action on indemnity under, when arising, 46 
Xtnnds Clauses Consolidation Act, 1646, application of statute to land takcu 
under, 111, 112 

lease, charity trustees, by, when right of persons to upset is barred, 142, 143 
non-payment of rent under, running of time as to, 122 
writing, in, non-payment of rent under, title of landlord unaffected by, 
127 

leaseholds, liability attaching to possessory title in, 156 
legacy, action to recover, time within which must be brought, 86 
express trust to secure, effect on statute, 85, 86 
xvlien time begins to run in respect of, 89 
legatee executor, rights of, not affected by statute, 91 
lessee, ri^ht to adjoining plot as trespasser, 158 
libel, action for, when must be brought, 38 
lien, cnforeemcnt of, after debt barrcil. 42 

vendor's, in respect of land, limitation affecting, 84 

when right accrues in respect of purchasc-moncy secured 
by, 87 

light, obstruction of deceased's, extent to which personal representatives 
may claim, 76 

I^iimitaUon Act, 1023, actions not within the, 40 
application of, 38, 39 

limited interest, claim to, effect on whole estate, 158 
owner, effect of payment by, 96 
local Acts, as to period of limitation under, 177, 178 
lunatic, acknowledgment by, payment into court as, 93 

action against, when statute will run in respect of, 171, 172 
rights of, not affected by statute, 56 

malicious prosecution, when cause of action accrues in respect of, 51, 63 
mandamus^ Statutes of Limitation not applicable to action for, 41 
marine insurance, action in respect of, when statute applies, 45, 46 
married woman, discontiuuance of possession by, and her hushed, effect on 
statute, 120 

payment by, effect on her separate property, 72 
when coverture a disability as regards land or rent, 133 
nerger, particular estate la the reversion, of the, effect on remaindertnan, 
118 

mesne profits, amount of arrears recoverable in action for trespass, 61 
minerals, fraudulent working of, statute no effect on action in resist of, 49 
mistake, limitation of action in respect of, 173 

recovery of mmiqy paid by, time from wldch cause of action acemetb 
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UHZTATION OF AOTIOVS—eoniinued. 

“ money charged upon land,** how to he read, 100 

money lent, application of statute where time for repayment specified, 48 
mortgage debt, acknowledgment of, when of no ofToct^ 80 

'« persons who may make effective payment in respect of, 94, 98 
deed, action on covenant in, limitation in respect of, 83 
effect of, when in form of trust for sale, 150 
limitation in respect of money secured on, 82 

personalty, of, no limitation in equity in actions in respect of, 173 
when within the Real Property Limitation Act, 1874... 100 
mortgagee, date from which time runs against, 145, HO 

payment of interest os affecting rights of, 140, 147 
possession by first, effect on time as against second mortgagee, 119 
interest allowed to an accounting, 102 
when right of mortgagor to rodeeni is barred, 149 
puisne, arrears of interest rcicovcrable by, where prior incum- 
brancer has been in possession, 102, 103 
purchase of life estate in equity of redemption by, effect on re- 
mainderman, 150 

receipt of rent by, while in possession, effect of, 94 
for twelve years by, effect of, 113 
right of, against third party in possession, 148 
entry of, when barred, 145 
on sale of mortgaged property, 102 
treatment of property in possession of, where mortgagor barred, 
150 

when a trustee for surplus arising from sale, 165 
mortgagor, disability of, os not affecting rights of mortgagee, 150 
not to be deemed a tenant at will, 125 

payment off by, effect on running of time as against third party, 
148, 149 

puisne incumbrancer when not affected by acknowledgment of, 

surety for, rights of, where mortgagee’s remedy against iriort- 
gagor barred, 83, M 

title of, not revived by subsequent acknowbHjgment, 150, 151 
when deemed tenant at will to mortgagee, 117 
negligence, action in respect of, time from which right of accrues, 51 

innkeeper, of, extent to which action will lie against bis per- 
sonal representatives, 76 

negotiable instrument, cfftKSt when taken in payment of debt, 55 
negotiations, statutory periods not prevented from running by, 182 

Workmen's Compensation Act, 1897, under, effect of, 182 
next of kin, administrator and, when time runs as l>etween, 91 

claim for general administration by, periods within which action 
to be brought, 87 

non-acceptance, dishonour by, when time begins to run as to, 45 
occupation, what will amount to permissive, 125 
occupier, admission by, as to nature of tenancy, effect of, 123 
parol evidence, admissibility of, to prove acknowledgment, 03 

where no date to written acknowIe#Igm»*nt, 
59, 00 

part payment, acknowledgment by, under Civil Prfx^edurc Act, 2833, whrn 
sufficient, 79, 80 

administrator, by, to a next of kin, effect of, 95 
avoidance of statute by, 67 
compulsion of law, by, effect of, 95 

effect of, on ^plJcatioo of Real Property Limitation Act, 1871, 

payment one of two mortgagors as, 91 
bow may be made, 70, 71 
joint obligors, by, effect of, 81 
nature of, from what inferred, 68 

out of rents of emc security, where several for one deht« 
effect of, 96 

parol acknowledgment of, admissibility in svidcuce, 71 

fKTOof of, 185, 186 

stranger, to, no effect on statute, 78 

wboi sffscUve, 94 
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LIMITATION OP ACTIONS— eontinued. 

parlicular estate and reversion, application of atatnte when rested In same 
person, 121 

barring of, when in possession, effect of, 120 
effect of owner being ont of possession, 117 
merger of, in the reversion, effect on remainderman, 11$ 
right on determination of, 117 
partition, action for, when right barred, 138 
paitner, fraud by, statute cannot be set ap in respect of, 50 
partners, when statute not applicable as between, 47 
partnership account, action for, when time runs in respect of, 171 
debt, acknowledgment by one partner as to, effect of, 62 

presumption where payment made by one partner, 74 
paving expenses, charge in respect of, period of limitation affecting, 84 
payment, appropriation of, right of creditor as to, 41, 42 
into court, effect when less than claim, 70 
on account, by co-contractor, effect of, 61, 62 
to the use, application of statute in respect of, 47 
pecuniary legatee, effect of statute on claims by, 90 
penal proceedinf^, when time begins to run in respect of, 176 
statutes, limitation of proceedings under, 174, 175 
permissive occupation, what will amount to, 125 
** person,” dehnitioo of, in Real Property lAimitaiion Act, 1838... 109 
personal estate, intestate's, period of Umitation of action to recover, 86, 87 

repre.sentative8, alternative remedy against, where deceased sold tbs 
subject of a tort, 76 

office t of statute on fresh proceedings by or against, 55 
extent of right of action in, for obstruction of de- 
ceased's light, 75 

to which action will lie against, for injury 
done by deceased, 76 

when action of tort in respect of deceased may be 
brought by, 76 

personalty, trust of, for payment of debts, statute not affected by, 168 
plaintiff, disability of, effect on application of statute, 78, 79 
pica of, in action for recovery of laud, 183, 184 
proceedings on behalf of, ana others, extent of bene 6 1, 190 
Police Property Act, 1897, claim in respect of property delivered up under, 
when to be made, 181, 183 

possession, aitsurance by tenant in tail in, when statute affects, 136 
discontinuance of, nature of, before statute operate^ 111 
infant, on behalf of, 135 

one joint tenant, by, of more than his share, effect of, 130 
owner, by, of undivided share of the whole, effect on remaining 
owners, 130 

through occuplfsr, effect of, 125 
relative of person entitled as heir, by, how considered, 131 
ancccsslve trespassers, by, owner's right barred by, 158 
uniier tenant in tail's assurance, when taking effect, 136 
what constitutes, 1X3 

wrongful claimant, by. during term, effect on revcraioncr*s title, 
128, 129 

fM«l ebii bond, judgment on, when time runs in respect of, 89 
presumption, as to payment of interest, 96 

where no appropriation made by debtor, 69 
principal debtor, payment by, as affecting surety, 95 

ana surety, when time begins to run in favour of respee- 
lively, t7, 78 

anrety, and, when time runs as between, 46 
proceedings, behalf of plaintiff and others, on, extent of benefft, 190 
promise^ not to plead statute, effect of, 65 

to pay, conditional, when a sufficient acknowledgment, 64« 65 
«^cct of, on operation of statute, 58, 69 
only applicable to debt, 60 
implied, when supported, 68 
necessity for writi^, 59 
when eanae of ectlon erises in r eepeet of; 48 
promissQoey note, when statute rune aa to, 44 

pubbe antbotlty, pmeon acting under, when entitled to benefft of st a tu t e, 180 
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LIMITATION ON A0T1ON8-^B»n«i*i««A. 

purcba<er» for Taluot fraud no effect on right of 5ond fidtt, 141 

with notioey rigbtc of cestui gu 0 intH against, lin, lit 
invalid conToyance for non'-enrolment, ander, where statato runs io 
favour of, iS4 

qnit-renU, as beii^ within the definition of rent, lOS, 109 

right of action to recover, when deemed to accrue, 184 
ratification, no dispossession of true owner of land by, 115 
Heal Pronely Iiimitation Act, 1874, disability as atrccting the application 
of^ 91, 98 

realty, Utritations of proceedings in equity affecting, 187, 138 
receiver, appointment of, effect on rights of parties, lUl 

in lunacy, payment by, to guardians of union, effect of, 72 
land in possession of, pendente lUe, effect on riglits of stranger, 139 
mortgaged property, of, effect of payment by, on mortgage debt, 72 
payment of rent by, to mortgagee, effect of, 04 
receivers, aa trustees, 167 

redemption, action for, arrears of interest recoverable in, 101, 102 

when mortgagor barred os against mortgagee io possession. 
149 

effect of provUion for extension of time for, 140, 150 
registered land, bow adverse title acquired in rtispect of, 159 
reliefs, not within the Ileal Property liimitatiuu Act, 1838... 108 
remainder, assurance by tenant in tail in, when affected by statute. 130 
estate in, when right accrues in respen^t of, 110 
limitation affecting the Crown in respect of a, 100 
nature of right of, on conveyance by tenant in tail, 119. 120 
remainderman, arrears of rent recoverable by, from mortgagee in possession 
of tenant for life, 99, 100 
claim under tenant in tail b^, when barred, 13.*} 
merger of particular estate in reversiou as affecting, 118 
right of a successive, 118 

seltlcnieiit by, when of no effect ogainst statute, 118 
when right accrues to, in respect of interest unpaid by tenant 
for liSi, 88 

remedy. Act of 1023 bars the, not the right, 4 1 
renewal, arrears payable by lessee, when entitled to, 100 
rent, arrears of, period of limitation for recovery of, 97 

claim to, when accruing on death of rightful owner, 114 
discontinuance of receifit of, when sUiiute runs in respect of, 113, 114 
limitation io respect of money charged or payable out of, H2 
meaning of, 99 

non-payment under a lease, running of time as to, 122 
payment by tenant at will, effect of, 123 

sub-tenant in occupation to superior landlord, effect of, 129 
to wrongful claimant, as affecting rightful owner, 128 
receipt of, as against tenant or lessai;, effect of, 113 

by agent, on behalf of heir, when statute not applicable to, 115 
co-owner of tho entire, application of statiilo to, 130, 13* 
mortgagee while In pos^o'SKion, effect of, 94 
aecoTcrablc by remainderman from mortgagee in possession of tenant for 
life, extent of, 99, 100 

recovery of arrears of, under a covenant, period of limitation applicable 
to, 77 

as an inheritance, peiiod of limitation affecting, 77 
doe under covenant in indenture of demise, perifKj of limita- 
tion affecting, 84 

where secured by a sjieciaUy, statutes applicable to, 97, 
98 

services, when within the definition of rent, 109 
when t»ot deemed answered to the Crown, 160 
**reDl,*' wbat is included in term under the Real Property Limitation Aols, 
107, 108 

renichaxge, non-payment of part, where land subdivided, effect of, 114 
payment of interest on mortgage of, effect of, 147 
r ee ovs ury of, period of limitation affecting, 77 

where secitred by covenant^ sUUites applicable tet 
98, 99 

fSBts, period lor which, secured to the Crown, 160 
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XiXUITATION OP ACTIONS— wnffJMiarf. 
reproBcntriiiTe cbmracier, picas in, 186 

rcttidoary legatee, effect of existence of annnitv on rights of, 90 

time from which statute will run against, 89, 90 
rerersion and particular estate, effect of statute on, when vesting in same 
person, 121 

estate in, when right accrues aa to, 116 
limitation aiTcciiiig the Crown in respect of a, 127, 160 
renewal of lease as affecting, 119 
reversionary legatee, effect of statute on claims by, 90, 91 
reTersioner, nature of claim to affect rights of, 129 

payment to wrongful claimant as affecting, 128 
right of, where land held under lease, 121, 122 
settlement by, when of no effect against stalutc, IIS 
when barred, 119 

right of entry, lapse of time as only means of barring, 101, 105 
mo, mortgagee, by, rights as to arrears of interest, 102 

of goo<& on credit, time from which right of action accrues, 48 
seamen, claim against property of deceased, liiuitation in respect of, 181 
securities, payment out of rents of one where several for one debt, effect of, 96 
security, enforcement of, after debt barred, 42 
service of writ, when out of the jurisdiction, 188 
set-off, application of the Act of 162B to, 39 

proof required of plaintiff when defence a plea of, 184 
sottlcmcnt, new rights not raised by putting estate into, 117 

xemaindermau or reversioner, by, when not affectiug statute, 118 
shares, transferor of, when time runs in respect of liability of, 78 
simple contract, action arising out of, period of limitation for, 37 
appitcution of the Act of 1623 to actions for, 39 
debt, recovery of, when charged on land, period of limita- 
tion affecting, 84 
statutes affecting, 
97 

idander, action for, periods of limitation in respect of, 38 

solicitor and client, claim for account between, when statute not applicable, 
166 

claim agaiust, when Act of 1623 no bar to, 42 

costs of, right of action for, when time begins to run, 48 

undertaking to pay on taxation, effect of taxation, 96 
delivery of bill by, running of time not affected by, 48 
payment off of client's mortgage debt and receipt of rents by, how 
treated, 160 

right to charging order on property recovered, when barred, 42 
specialty, debt, absence abroad of person liable in respect of, effect of, 82 

effect of acknowledgment to or by person under disability in 
respt'Ct of, 81, 82 

period of limitation for action in respect of, 76 
specialty,” meaning of, 76 

spiritual corporation sole, period of limitation alTccting, 132 
when lime runs against, 152 
courts, period of limitation for proceedings in, 105 
statement of account, Insuthcleiit acknowledgment by unsigned, 66 

request for, when a sufficient acknowledgment, 64, 06 
stamp duty, acknowledgment not an agreement subject to, 6J 
statute, omission to plead, effect of, 187 

promise not to plead, when action will lie in respect of, 66 
whmi must be pleadcxl, 183 

statute-barred debt, enfurcement of lien in respect of, 41, 42 

payment by tenant f6r life, no revival against remainder* 
man, 96 

right of creditor to appropriate to, 41 
Statutes of Limitation, construction of, 37 
nature of, 36, 87 

none applicable to action for mandamus, 41 
special, actions under, application of the Act of 1623 to, 39 
statutory authority, aot done under, when within the statute, 179 

period of iimitatioo iu respect oi acts done under, 176, 177 
stranger, part payment to, of no effect, 73 

MbsmI, diap n sa c s iton of owner of, when statnts nms as to, 112, 113 
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UMCTATICN OF ACTIONS— con^inutfA. 
mb-tenani, admission by« effect of, 127 

payment of bead rent by, effect of, 127 

rent by, to superior landlord, effect of, 122 
anmmary proceedings, limitation in respect of, 176 
aorety, creditor, and, when statute begins to run as between, 46 

mortgagor, for, rights of, where mortgagoe*s remedy barred against 
mortgagor, 83, 84 

payment by, as affecting principal debtor, 95 
principal and, when statute will run as between, 46 

debtor and, when time runs in favour of, respectively, 77, 

taxation, undertaking to pay solicitor's costs on. effect when taxcil, 66 
tenancy, admission hy occupier of, nature and effect of, 123 
at will, running of time as to, when dctcruiincd, 124 
tenant at will, acknowledgment by payment of rent as uffecling, 123 
ogreement to pay rent by, effect of, 123 
mortgagor not to be deemed a, 125 

resumption of possession by dispossessed, when time runs in 
favour of, 124 

right to lease, with, how far landlord affected by statute, 126 
time from which right of, accrues, 123 
when mortgagor deemed to be, of mortgagee, 147 
for life, action for waste against, when time begins to run in respect 
of, 51 

and remainderman, conveyance by, how running of time 
affected by, 118, 119 
not “the last person entitled,** 118 
ouster of, by succeeding tenant, effect of, 120, 121 
part payment by, effect on devisee in remainder, 81 
power of appointment of, when not affected by statute, 121 
rights of, on paying off charge on the estate, 150 
when action may be brought for waste committed by. 63 
In tail, assurance by, in possession, when affected by statute, 136 

remainder, when affected by tbo statute, 136 
conveyance by, nature of right of remainderman on, 119, 120 
right of persons claiming under, when barred, 135 
thirty years, when pertc^ of Limitation extends to, 105, 133, 134 
time, accrual of cause of action as beginning of running of, 42 
ao break where commencing to run, 64 
when beginning to run, 77 

in respect of claims to money charged or payable 
out of land, 87 

title, acknowledgment of, time from which taking effect, 131 
covenant for, cause of action for breach of, %vbcn arising. 78 
deeds, action for recovery of possession of, when time runs, 60 
proceedings to recover, when barred, 137, 188 
extinguishment of, by barring of right of entry, 105 
dispossession, 155 

nature and effect of, acquired by dis}) 08 scs 8 ion of owner, 155, 156 
of, when acquirea against the Crown, 160 
possessory, quantity of estate acquired by, 156 
subsequent acknowledgment as not defeating statutory, 131 
sufficient acknowledgment of, wbat will be, 132, 183 
time within which, can be enforced, 105 
traverse, plea of statute, of, nature of, 181, 185 
trespass, actioii for, time ^rom which right to bring accrues, 51 

person, to the, period of limitation for actiofi in rcsspect of, 38 
trespasser, abandonment of possession by, effect of, 157, 158 
possession by, when rightful owner barred by, 129 

of charity land by, when times runs in caso of, 142 
remedy of cifMtuU que truH as against, 139 
rights of, while a lessee, 168 

trespassers, possession by successive, title acquired by, 157 
siicce^ive, owner’s ris^ht barred by, 158 
trover, action for, time from wliicb statute runs In resjiect of, 60 ^ 
trust account, when statute no applicaticm to, 170 

constructive, time not prevented from ranaiog by, 142 
effect of, oo application of statute, 103 

< 13 ) 



* Index. 


LMriTATIOK OF AC3TIOKB— 

tnuit, eicprew, limitation in respect of money ehazged on land not afToctod by* $3 
when lapse of time nninmortant in claims under, IS9, HO 
for sale, mortgage in form of, effect of, 100 
nature oi, to prevent time running, 164, 165 
right to account where there is no, bow Limited, 170, 171 
trustee* acknowledgment by agent of, safQciency of, 03 

effect 62 

claims against, effect of Trustee Act, 1888, on, 161, 1C2 
effect where barred by lapse of time, 138, 130 
exclusion of, by cestui que trust, 125, 126 

money charged on land in favour of, when time runs as to, 88, 89 
moj^t^aged property vested in, effect of non-payment of interest, 

payment of interest by, effect of, 10 i 

to cestui que trust as agent of, 72, 73 
person receiving trust property, when a, 160, 167 
right of, to an account, 139 
rights of indemnity of, as to costs, extent of, 42 
when time does not run in favour of, 161 
Trustee Act, 1888, actions within the, 102, 163 
twelve years, actions which must be brought within, 109, 110 
underground, occupation of space, title acquired under the statute as to, 112 
undivided share, possession by owner of, of the whole, effect on remaining 
owners. 130 

universities, effect of presentation when right forfeited to the, 164 
unsound mind, persons of, not affected by statute, 50 
use and occupation, action in respect of, statutes applicable to, 97 
vendor, land, of, when right of action accrues to, in respect of unpaid pur* 
chase >money, 87 

void lease, entry under, effect of, 113 

when statute runs as to, 124 

waste, action against tenant for life in respect of, when right accrues as to, 53 
equitable, when right to action barred in respect of, 138 
legal, when right of action in respect of, barred, 138 
time from which statute runs in action for, 51 
will, acknowledgment in, sufficiency of, 92, 93 
windiog-up proceedings, persons benefiting by, 191 
work dono, when cause of action accrues iu respect of, 48 
Workmen’s Compensation Act, 1897, limitation of action under, 181, 182 
srxit, amendment of, when refused, 188, 189 

without leave, 189 
issue of, effect on cause of action, 189 

os time of commencement of action, 187, 188 
loss of, provision aa to, 188 
renewal of. effect on running of stetute, 188 
writing, necessity for, on promise to pay, 69 

wrongful claimant, payment of rent to, as affecting rightful owner, 128 

possession by, during term, when time runs against the 
reversioner, 128, 129 
wrongful claiming,*' meaning of, 129 

yearly tenant, payments by, nature of, to prevent statute running, 127, 128 
proof necessary as to payments by, 127 
right of, when deemed to accrue, 126 


lttkrart and scientific institutions. 

Act, the, statute referred to by expression, 196 
olleretiont purposes of lusUtution, of, how effected, 203, 20$ 
rules, of certified, procedure as to, 207, 208 
amalgamation, institutioiia, of, how effected, 202, 203 
appeal, refnaal of exemption, on, who may, 208 

1 < registrar's certificate, on, right of society, 208 

^*^^^®e«»bers to, where proposed alteration of purposes objected 

where rate wrongfully nrade, 208 
epportionment, rent* of, efiTeot cm erantee, 100, 200 

wbm 1^ cooT^wl for pwpoM oC tfc* Act MbjM* 

toil 190 
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arts* finBi Act i^plicabla to institutions founded to promote, 196 
bequests, pictures or works of art, of, how vested when bequeathed to the 
nation, 214 

books, deposit of published, at British Museum, provision for, 213 
borrowiog powers, none implied in literary or scientific institution, 200 
trustees, of, of institution, extent of, 200, 201 
British Museum, acquisition and foundation of, 210, 211 

appointment of new trustees of, provision for, 211 
deposit of published books at, provisiou for, 213 
exemption from jurisdiction of Charity Commissioners, 213 
property tax, 218 
librarian of, appointment of, 211 
nature and constitution of trustees of, 210, 211 
powers of trustees of, 211, 212 
staff of, bow nominated, 211 

buildings, letting of, effect on right to exemption from rates, 207 

nature of occupation of, to exempt institution from rates, 20G, 207 
bye*laws, British Museum, of, power of trustees to make, 211, 212 
power of governing body to make, 202 
recovery of penalties imposed by, 202 
certificate, alteration of certified rules, of, how obtained, 207, 208 
registrar of friendly societies, of, effect of, 207 
charges, power of trustees of institution to borrow in respect of, 200, 201 
charitable institutions, societies of the nature of, 196 

purposes, power of persons holding land for, to convey for litcrarj 
or scientific purpose, 199 

Charity Commissioners, British Museum exempt from jurisdiction of, 213 
Civil JSngineers, exemption of Institution of, from corporation tax, 209 
commonable land, gift of, for literary or scientific purposes, effect of, 197, 
198 

compulsory purchase, power of trustees of National Gallery to acquire lands 
by, 214 

conveyance, effect of execution on grantee, 199, 200 
equitable owner, by, how effected, 198 
form to be followed, 198 

copyholds, grant of, for literary or scientific purposes, effcict of, 198 
corporation tax, exemption of Institution of Civil Engineers from, 209 

societies from, 208, 209 

corporations, application of purchase-money where purchase made from, 200 
power of, to convey lands for literary or scientific purpose, 199 
costs, power of trustees of institution to borrow In respect of, 2(X), 201 
Cottonian Library, acquisition and preservation of, 210, 211 
death, donor, of, within twelve months, gift not affected 1^, 198 

dnties, remission of, where gift for natiouai, scientific, or historical 
interest, 214 

director. National Gallery, of, appointment of, 213 
dissolntion, society, of, disposition of property on, 209, 210 
procedure, 209 

rights of members to division on, 206 
dividends, rules to provide against, where exemption claimed, 206 
duplicates, power of trustees of British Museum to dispose of, 212 
ecclesiastical corporation sole, application of purebaso-rooney where sale by, 
200 

purposes, power of persons holding land for, to convey for 
literary or sci^ title purposes, 199 

embezxteinent, liability of member of insU to lion to prosecution for, 202 
cuorolmcoit, conveyance for purposes of National Gallery subject to, 218, 214 
equitable owner, form in which land may be convey^ by, 198 
exchange, articles at British Museum, of, power of trustees, 212 

of land, powers, where land held for literary or scientific purpetM, 
200 

exemption, effect of refusal of registrar’s certificate on, right to, 207, 203 
rates, of institutions in respect of, 204 
societies, from corporstioo tax, 206, 209 
du^ generally, 209 

flue arts, Act applicable fo respect of prop^y tax, 206 

to Institutions founded to promote^ 196 
free libraxy, liability to rates, 2(M 
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tlTXBABT AND SCIBNTIPIO INSTITPTIONS em iHn ued. 

friondl/ toeiety, nsgistration of literary or •cientific Mde^ m , 197 
funds, purchase of pictures, for, control of, 214 
geographical knowliige, nsiture of, society founded to promote, 106 
gifts, not affected by death of donor within twelye montlu, 108 

pictures and wor^ of art, of, bow rested when given to the nation, 
214 

goyerning body, insUtntion, of, how constituted, 201, 202 

power of, to make bye*lawB, 202 
Ooyerninent grant, nature of, 206 

grantee, effect of apportionment and cxccntion of conycyance on, 109, 200 
incorporated institutions, name in which to sne and be sued, 213 
Incorporation, societies, of, when provided for, 190 
increment value duty, exemption of societies from, 209 
infant, conveyance of land by, how effected, 108 

insUlution, meaning of, In connection with “ literary ” and “ scientific,** 208 
transfer to local authority, powers, 203 
Instmction of adults, institutions promoting the, Act regulating, 196 
judgment against institution, how enforced, 204 

lusticcs of the peace, consent of, to grant of land, how given, 100 
land, exchange of, powers, where held for a literary or scientific purpose, 200 
extent of, which may be held for purpose of a literary or scientifio 
institution, 197 

gift of waste or commonable, for literary or scientific purposes, effect 
of, 107, 108 

power of trustees of Britisli Museum to acquire, 211, 212 

National Gallery to acquire, by compulsory pur- 
chase, 214 

provision for apportionment, when subject to rent ' and conveyed for 
purposes of tlie Act, 109 
purchased for National Gallery, how conveyed, 213 
reverter of, when ceasing to be used for the purposes intended, 201 
sale of, where held in trust for Utc^rary or scientific purpose, powers, 200 
when conveyance may be made to, 108 

Lands C/lauses Consolidation Act, 1845, application of purchase -money, when 
regulated b^, 200 

lease, institution premises, of, power of trustees to make, 200 

legal proceedinp, personal property of institution, how described in, 203 

librarian, British Museum, of, appointment of, 211 

residence of, on society's buildings, no effect on right to exemption, 
207 

libraries, Act applicable to the foundation and maintenance of, 106 
library, free, liability to rates, 204 

Literary and Scientific Institutions Act, 1854, extent of application of, 197 

societies to which applicable, 
106, 107 

literary insUtation, provisions for winding up unregistered companies in- 
applicable to, 210 

loan, power of trustees of National Gallery to moke, of pictures and works 
of art, 214, 215 

local auUiority, power to transfer institation to, 203 
lunatic, conveyance by, bow effected, 108 

maitagcmcnt of institution, constitution of governing body, 201, 202 
managers of institution, persons included in expression, 203 
member, embexxlement by, liability, 202 
members, rights and liabilities nf, 202 
municipid library, liability to rate, 204 

museums, public. Act regulating the foundation and maintenance of, 107 
name by witicb institutions sue and are sued, 208, 204 
National Gallery, constitution of governing bodv of, 213 

power of trustcea of Drltish llasenm to remove pictures to, 
212 

to enlarge, 218 

sale of sturplns pictures, power of trustees, 214 
rortralt Gallery, governing body, 218 

power of tmstes of British Museum to icmovn 
pi p t n res to, 212 

new tmstes, British Mnsenm, provisiem for appointment of, 211 
newspapera, storage and inspeetkm of, provision for, 212 
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oecupailoiit nature of, to suatain claim for exemption from rates, 206, 207 
paintings, galleries of. Act regulating the foundation and maintenance of^ 100, 
197 

penalties, recovery of, when imposed by bye-laws, 202 

personalty, vesting of, in incorporated and non-incorporated institutions, 201 

pictures, control of funds for purchase of, 214 

gift of, a bequest to the nation, how vesting, 214 
man of, power of trustees as to, 214, 215 

power of trustees as to removal to National Qallery and National 
Portrait Qallery, 212 

sale of surplus, power of trustees of National Qallery os to, 214 
porter, residence of, on society's premises, no effect on right to exemption, 207 
proce<^ing8, legal, description of personal property of institution in, 20H 
profits, application of, arising from exhibition of pictures lent by trustees, 216 
property, discrip lion of personal, in legal proceedings, 203 
disposition of, on dissolution of society, 209, 210 
meaning of, 208 

tax, exemption of British Museum from, 213 
societies in respect of, 208 

pnbllc museums, Act regulating the foundation and maintenance of, 196, 197 
publications, proyislon for delivery of copy of, to British Museum, 213 
purchase-money, application of, when regulated by the Lands Clauses Oou- 

solidation Act, 1846... 200 
where sale by ecclesiastical corporatian eole, 
200 

vendors under disability, 200 

persons to give discharge where purchase made from infant 
or lunatic, 198 

quarter sessions, society’s right of appeal to, 208 
rate wrongfully made, r^ht of app^i against, 208 
rates, exemption from, enect of letting prcfiiiscs on right to, 207 
in what cases, 204 

liability of free library to, 204 ^ 

power of trustees of institution to borrow for, 200, 201 
reading rooms. Act applicable to the foundation and maintenance of, 196 
Registrar of Friendly Societies, effect of certificate of, 207 
registration, literary or scientific society, of, as friendly society, 197 
removal of collection, powers of trustees as to portions of, 212 
rever^on, where land ceases to bo used for purposo intended, 2vJl 
duty, exemption of societies from, 209 
Royal Charter, when societies first incorporated by, 190 
Qeographical Society, object and nature of, 196 
Society of London, purpose for which founded, 196 
when incorporated, 196 
mles, registration of, procedure, 207 

society, of, provision against distribution of funds in, 206 
snbmission of, to Registrar of Friendly Societies, 207 
sale, surplus fixtures, of, power of trustees of National Gallery as to, 214 
of land, powers when held for literary or scientific purpoixs 200 
••science,” reference as to meaning of, 196 

whot term includes, 205 * ^ 

ScienUfic Societies Act, 1843, exempUon of instituUons from rates under, 204 

staff, British Museum, of, nomination of, 211 . ^ 

stamp doty, none on conveyance of lands for purpose of National Qallery, 218 

Tate Gallery, as a branch of the National Gallery, 218 

taxes, power of trustees of iostitation to borrow for, 200, 201 

tenant for life, grant by, for literary or scientific institution, consent ncces- 

application of purchase-money, where purchase made from, 200 
borrowing powers of, on security of institution, extent of, 200, 201 
British Museum, of, nature and constitution of, 210, 211 
powers of, 211, 212 
National Gallery, of, how constituted, 213 
new, of British Mnseom, provision far appointment of, 211 
powers of, to lease part of institution premises, 200 
lend plctnres or works of art, 214, 215 
when eonveyaooe may be made to, 196 
Mdevdoj^ duty, exemption of societies from, 209 
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unincorporated inatitotioiui, name in which to ano and be raed, t04 
▼eodor, application of purchase-money by, when an eoelesiastical corporation 
iole, 200 

Toluntary contributionSy amount of, necessary to entitle inatitation to exemp- 
tion from rates, 206 
when institution supported by, 206 

waste land, ^ift of, for literary or scientiEc purposes, effect of, 207, 208 
works of ait, gift or bequest of, to the nation, how vosting, 214 
loan of, power of trustees os to, 214, 216 


LOAN SOCIETIES, 

accounts, annual abstract of, provisions for, 221 

liability of society to penalty for non-delivery of, 221 
Act, the, statute referred to 217, 218 
action, power of trustees to bring or defend, 219 
advances, prohibition against receipt of sums before making, 223 
alteration, rules, of, procedure to effect, 220 
amendment, rules, of, registration of, 219 
application, loan, for, fees on, 222 
ballot, illegality of making loans by, 223 

liability of society on granting loans by, 223 
bund, construction of, where given to society, 220 
exemption of, from stamp duty, 219 
ofBccr's, right of trustees to sue on, 219 
book, rules, of, right of inspection of, 220 
borrower, inquiries as to character of, provision for, 222 

liability for costs when proceedings taken for recovery of losm, 
224 

payments by, before advance prohibited, 223 

provision for entry in pass-book, 224 
Central Oflioo, registration of rules in, 219 
oertiheate, as to ml os, when registrar grants, 219 
charges, payments covering all, 222 

county court, proceedings for recovery may be taken in, 225 
deaUi, debenture-holder, of, payment on, 221 
debentures, exemption of, from stamp duty, 222 
issue of, right of societies as to, 221 
property upon which charged, 221 
when trustee or officer liable in respect of, 221 
deceased borrower, right of society to proceed against personal representa- 
Uve of, 226 

discount, power of trustees to take, on making loan, 223 
distress, enforcement of order for payment by, 226 
enrolment of rules, effect of, 219 

provision for, 219 
evidence, rules as, 220 
exemptions, stamp duty, from, 222 

ftMiS, preliminary, power of trustees to require, on application for loan, 222 

6nos, provision prohibiting, for irregular payment of instalments, 223 

formation, loan society, of, procedure, 218 

** friends of labour,** object of societies of, 218 

gambling device, illegality of loans made by, 223 

illegal loans, when made by ballot, 223 

tnqu trios, character of borrower, as to, dutv of trustees as to, 223 
time within which to be made, 2^2 
instalments, amount of, how regulated, 223, 224 

prohibition of filnes on irregular payment of, 223 
repayment of loan by, rules may provide for, 223 
interest, rate of, how regulated, 223, 224 
IxMm Soeieties Act, 1840, purposes of, 218 
loan society, formation of, 218 

nature and c^ieet of business of, 217, 218 
loaas^ discount on, power of trustees to take, 223 

documenla given tn acknowledgment of, exemption from stamp dn^, 

extent of amount of, to one person, 222 

notes given in respect of, when liable to stamp duty, 222 
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member, no set-off of deposit against sum due under bond in action by ofEksiai 
liquidator, 226 

new trustees, vesting of societies* property in, 221, 223 
notes of hand, bow to be made payable, 221 

proceedings on, where society not enrolled, 225 
right of society to take and recover upon, 223 
oflioers, liability of, on taking consideration for granting loans, 222, 223 
loan society, of, duties of, 218 
security required from, 219 

payments, borrower, by, provision for entry in pass-book, 221 
penalty, liability of society on neglect to deliver accounts, 221 
personal representative, borrower, of, right of society to sue, 226 
proceedings, death of trustee not affecting, 219 

note of hand, on, where society not enrolled, 225 
power of trustees to bring or defend, 219 

recovery of loan, for, courts in which may be taken* 224, 
225 

property, society, of, how vested, 220, 221 
recovery, loans, of, procedure, 221 
registration, debentures, of, necessity for, 221 

rules and amendments, of, procedure, 219 

of, when not in accordance with the Act, 224 
repayment, loan, of, rules to provide for time and manner of, 223 
rules, alteration or rescission of, how effected, 220 
date from which effective, 220 
extent to which binding, 210 
how to be kept after enrolment, 220 
notice of, when deemed to be given, 219 
powers and sphere of society's action contained in, 219 
registration of, how effected, 219 

when not in accordance with tlio Act, 221 
when evidence, 220 

second loan, repayment of first a condition precedent to, 222 
sectirities, provisions making not transferable, 224 
security, officers of society required to give, 219 

set-off, none by member of, deposit against sum due under bond in action by 
official liquidator, 226 

•tamp duty, exemption of debentures from, 222 

officer's bond or security from, 219 
•ummary jurisdiction, recovery of loans in court of, 221 

when loans not recoverable in court of, 221 
•ureties, loan, for, effect of rules on, 219 

right of society to proceed against, 226 
transfer, securities, of, provisions prohibiting the, 224 
treasurer, as person to sue for recovery of loans, 224 
trustee, death or removal of, as not affecting proceedings, 219 
trustees, duty of, as to the annual abstract uf accounts, 221 
liability of, on neglect to deliver accounts, 221 
power of, to bring or defend action, 219 

take discount on granting loans, 223 
vesting of societies’ property in, 229, 221 
winding-up, loan societies, of, procedure, 226, 227 

when cemsisting of less than sc\en meiiiber% 
227 

liOCAI. GOVERNMENT, 

absence, when municipal councillor disqualiuedl by, 3(^ 
county council, of, provision for keeping, 362 

making up and returning, 368 
treasurer, of, provision for passing, 346 
municipal corporaUon, of, provisions relating to, 323 
parisb council, of, provision for making up, 244 
meeting, of, when to be made np, 260 
rural district council, bow kept and mfiide up, 337 
urban district council, of, provision for depositing copy of, 288 

keeping, 283 

cetkm, liability of urban district cooocll to, 290 

power Hi urban dhttriet council tq 290 
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adrertuementSy ezpeuBca iucuxiud bjr cvantj council, when boroughs exempt 
as to, 357 

alderman, county, qualification and term of office of, 34 1 
aldermen, borough election and retirement of, 303, 303 

rules of disqualification applicable to, 303 
when becoming disqualified, 307, 308 
annual meeting, parish council, when to be hold, 245 
parish meeting, proceedings at, 20G, 267 

report, urban district council, of, provision for publishing, 283 
Appeal, Local Government Board, to, by person aggrieved by surebargo, 286, 
287 

party aggrieved by surcharge, byt procedure, 286 
riglit of palish council as to, against rate of county council, 360 
appearance, proceedings against urban district council, in, 290, 291 
apportionment, expensoe, of, between rural district and contributory places 

33G 

for particular county purposes, 358 

arbitration, assessment of compensation by, under the Bublic Ileal tb Acts, 
271 

area, borough, of, procedure on alteration of, 323 

assixes, provision of accommodation for the, duty of county council, SG4, 3G5 
audit, accounts, of, county council, provision for, 303 

borough, provisions governing, 325 
joint committee, bow regulated, 325 
parish council, method of, 244 

meeting, pro\'isioii for, 200 
rural district council, provi.’^ion for, 337, 338 
urban district council, of, bow regulated, 284, 285 
auditor, certificate and report of, 287 

duty of, as to disallowance and surcharge, 286 
elective, romuncuration of, 325 
who may be, 824 

power of, to compel production of documents, 285 
auditors, accounts of urban district couacil, of, appointment and duties of, 284 
borough, composition of, 324, 325 
bankrupt, disqualification of, as a municipal councillor, 307 
bills in Farliament, conditions to bo observed by local authorities in pro- 
motion of, 381, 382 

limit of power of local authorities as to promotion of, 381 
powers of county council to promote, 374 

local authorities under the Borough Funds 
AcU, 380, 381 

procedure for obtaining consent of parochial electors, 
382, 883 

when consent of parochial electors necessary to, 362 
books relating to parish affairs, provision sad custody of, 253, 254 
borough arca«, procedure on alteration of, 323 
auditors, composition of, 824, 826 
council. See municipal coaocll. 
exercise of transferred powers in a, 371 
fund, constitution of, 319 

order for payment out of, by whom signed, 320 
payments out of, how to be made, 319, 320 

when order of council necessary for, 320 
larger quarter session, retention of powers by, 372 
meaning of, 293 
position of, as to powers, 872 

quarter sessioii, created since 1888, snbjection of, to county comicll, 
878 

rate, what is the, 820, 821 

smaller quarter session, daties of; administered by eoiaaiy oooiielL 
872, 878 

treasurer, appointment and doties cC, 818 

duty as to making hs]f*yoarly aoconnts, 828, 824 
when reSienred in rtispeet of WcMts and Measures and Diseases ef 
Animals Acts, 856, 857 

with separate oommissloQ of Iba p ea c es transfer cf powers to oona^ 
eouncU, 876 
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Borotifirh Funds Acts, powers of local authorities under, 380 
boronghs, union of, procedure, 328 
borrowing powers, county council, of, 861 

municipal council, of, 817 
parish council, of, 244 
rural district council, of, 337 
urban district council, of, 282, 283 
boundaries, borough, alteration of, procedure, 322, 323 
parish, upon what depending, 237 
burgess, rights a, 294 

“ burgess,** inclusion of “ citizen ” In term, 294 
bye-laws, power of municipal council to make, 328 
Cambridge, constitution of, 312 

casting vote, power of chairman of municipal council as to, 313 
chairman, county council, of, appointment, position and privileges of. 84 

342 

power where ofllce of clerk x*nc:int, 311 
meeting of owners and ratepayers, of, who is tlie, 395, 350 
municipal council meeting, at, 315 

of, casting vote of, 815 

parish council, of, election and disqualiheation of. 211 
meeting, of, election and qunlifiention of, 255 
rural <!istrict council, of, election of, 33) 
urban district council, of, appointment of. 292 

as eat oiJficio justice of the pracc, 2C3 
duties and liabWitics of, 27U 

Cheques, payment by parish council, on, how signed, 246 
Cinque Ports, what arc the, 301, 302 
city, what is a, 299 
“city,” nature of title, 300 

clerk of the peace and county council, appointment of, 818 

duties of, 843 

appointment of deputy to, 314 
vacancy in office of, provision for, 818 
parish council, to, appointment or, 250 
closing order, power of the county council as to obtaining, 375 
colonization, powers of county council as to, 374 
committees, appointment of, at parish meeting, 256 

by municipal council, 317 

urban district council. 279, 280 
delegation of powers of municipal council to, 310, 317 
urban district council to, 280 
duty and power of county council to appoint, 348 
parish council, how may be coustituted, 246 
provision for proceedings of, by county council, 348, 340 
compensation, assessment of, by arbitration under Public Health Acta, 271 
nature of damage to be the subject of, 272 
right of officer of local authority undi.T local Act to, 885 
when officers of rural dwtrict council enttllc^d to, 833 
conferences, cost of attending, power of rural district council as to, 837 
contracts, disqualification of municipal councillor by interest in, 301, 306 
municipal council, with, law relating to, 818 
nature of, by which municipal councillor not disqualified, 306 
rural district council, of, provisions relating to, 882 
security to be required f*jr due performance of, 270 
urban district council, witb« by what governed, 268 

effect uf, 270 

wben unsealed, 269 
matters to be specifie d in, 269 
wben to be under seal, 268 
when fenders for, to be Invited by public notice, 270 
ConCributofy place and rural district coaocii, apportionment of expenses be 
tween, 886 

payment by, bow <^tained, 886 
•* contributory places,*’* what are, 835, 886 
corporate land, bow disposed of, 318, 819 

aooeptanos of, 296 

casual vacancy in, bow filled, 299 

( 23 ) 



IVDBX. 


Z.OCAI. OOTEBNKSNT-hnmiMihmA. 

mporaCe office, neoeisitj tar declaration lo holdliifft 29B 
petaona exempt from holding, 297, 298 
what ic a, 296 

acting in, 297 

officer, diaqnaliftcation as not affecting raliditj of acts of, 297 
penal action against, who may bring, 820, 827 
proceedings to compel election of, how brought, 327 
resignation of, 298, 299 

property. Testing of, in municipal corporation, 298 
stock, of what it consists, 295 
costs in criminal cases, duty of county treasurer as to, 845 
oouncillcns, municipal, statutory disqualifications as, 308, 304 

quiuification of, 803 
who may be, 802 

persons disqualified as, under the Local Oovornment Act, 1894.. 864, 
2C5 

rural district, provision for election of, 330 
urban district, acceptance of office by, 264 
election of, 268 
qualification of, 268 

County alderman, mialification and term of office of, 341 
borough, effect of constitution as a, 800, 801 

exercise of transferred powers in, 371, 372 
what is a, 800 

contributions, exemption of larger quarter session boroughs from, 365, 
866 

position of smaller quarter scission boroughs as to, 350 
council, accounts, provision for keeping, 362 

acquisition and sale of property by, 864 

and borough, adjustment of finances between, 363 — 355 

appointment of chief officers of, 342 

medical ofiiccr of health by, 346 
vice-'Chairman of, 342 
area of local government by, 874 
borrowing powers of, 361 

chairman of, appointment, position and privileges of, 341, 
342 

collection and retention of local taxation duties by, 360, 351 
compulsory appointment of committees by, 350 
constitution of, 840 

distinguishing cbaractcrisUcs of, 340, 341 

division of parishes by, 238 

duty and power to appoint committees, 343 

Exchequer contributions to, 350 

how loans may he raised by, 361, 862 

income of, from what derived, 358, 359 

incorporation of, 840 

inquiries that may be held by, 374, 375 

necessity of appointment of standing joint committee by, 849, 
850 

officers which must be appointed by, 347 
powers as to contributions to County Councils Association, 374 
custody of parish documents, 254 
ptbmoUon of hills in Parliament, 874 
In and concerning parishes, 379 
of delegation in, 850 
UDenshig, 869 

over an urSan district council, 878 
distriets and parishes. 377 
relating to rural d^icta and guardians, 878 
transferred £rom quarter sessions to, 863, 369 
to, from justices, 871 

vested in. Jointly with quaker sessions, 870, 371 
where partiffi eooneil unable to act, 241 

rmral district council ineffeetive, 382 
properties and institutions dealt with by, 869 
provision for an annunl financial statement, 857 
fin a nci al n^yustment as to sthemaa 
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ooantjr coancil, provision for signing cheques of a, 858 
rating powers of, 867 

regulations as to meetings and proceedings of, 847, 348 
remuneration of officers of, 842 

statutory powers of quarter sessions transferred to, 370, 871 
transfer of duties and liabilities of iahabltanU to, 371 
malices to the, 307, 308 

powers from liocal Govcruiueut Board to, 373 
vesting of property in, 863 
eouDciilors, election and number of, 341 

qualifiication and disqualification of, 341 
restrictions on voting of, 348 
fund, payments to be made into and out of the, 358 
purposes and expenses, when general, when special, 358 
apportionment of expenses for particular, 358 
rate, basis and standard of, 359, 360 

collection of, procedure in, 360, 861 
how made, 360 
purposes of, 359 

surveyor, appointment, duties and salary of, 346 
treasurer, appointment, removal, and salary of, 314, 315 
duties of, 345 

passing of accounts of, provision for, 340 
•• county,” meaning of, 340 

damage, nature of, to be the subject of compensation, 271, 272 
declaration, necessity for, by urban district councillor, 204 

to holding of corporate office, 290 
demolition order, power of the county council aa to, 870 
Diseases of Animals Act, relief of small boroughs in ra^ipect of, 350, 357 
disQualificatioo, acting or voting during, offence of, 205 
aldermen, of, rules applicable to, 309 
holding public office, for, effect of, 200 
mayor, for position of, 310 

tnuuicipal councillor, of, by interest in contract, 308, 804, 

806 

when by office, 806 

persons subject to, as councillors under the Local Govern* 
ment Act, 1891... 264, 205 
when contracts not a, 306 
distress, recovery of surcharge by, 287 

district council, neglect by, power of county council as to, 375 
fund, formation of, 281 
rate, purpose for which levied, 281 
division, county, of, power of the county council, 809 
parish, of, for what purpose, 237, 238 
bow made, 238 
requirements on, 239 

documents, power of auditor to compel production of, 285 
relating to parish affairs, custody of, 253, 254 
right of inspection by elector in rural district, 334 
drainage distnets, power of rural district council as to, 331 
eiectioa, parish councillor, of, proceedings on, 242 
elective auditors, remuneration of, 325 
who may be, 324 

elector, when poll may be demanded by single, 200 
electors, parochial, right of, to inspect accounU, 260 
einigratioo, powers of county council as to, 874 . * . • 

Exchequer Contribution Account, contributions In aid of local rates charged 

to the, 352, 853 

nature and application of, 351, 352 
eontribtttions to county couociis from the, 350 
ftnsiscial returns, duty of county treasurer as to, 845 

statement, duty of urban district council as to, 288 
firs apparaUis, provision of, by parish council, 258 
freedmu, borough, of a, when may be cmiferred, 822 
fraeowHi* borough, of a, former positfou of, 821, 322 
preaeot meaning of, 822 

graMtles, fuabiUty of urban district eouuell to grant, out of rates, 272 
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highways, powers of county coouefl as to, 375 

housing of the working classes, powers of the county council as to, 876, 377 
inspector of ouisoncos, appointment by rural district council, 383 

powers and duties of, in urban districti 
278 

compulsory appointment of, 277, 278 
duties of, how regulated, 273 
salary of, provision as to, 278 
iTiCome, county council, of, from what derived, 358 
Joint board, constitution and powers of, 339 

formation of, by urban and rural districts, 339 
provision of cost of formation of, 339 
statutory provisions regulating proceedii^ of, 339 
committee, matters referred to, by county councils, 376 
power of urban district council to form, 280 
purposes for which may be appointed by county council, 
349, 350 

when powers of county conncils are relegated to, 377 
justice, chairman of urban district council as 0 x-o’fficio, 262 
justices, powers transferred to county council from, 371 

urban district council from, 266 
recovery of surcharge before, proof required on, 287 
land, municipal corporation, of, disposal of, 318, 319 

power of municipal corporation to acquire and hold, 318 
parish council to acquire or sell, 253 
leasing powers, county council, of, 364 

l^al proceedings, by whom parish council may appear in, 241 
licences, duties collected and retained by county council in respect of, 
851 

licensing, powers of justices as to, transferred to comity council, 809 
loans, municipal council, to, provision for repayment, 317, 318 
pmvers of county council as to raising, 361, 362 
local authorities, powers of, under the Borough Funds Acts. 380 
I«ocal Qovernmeot Board, appeal to, right of person surcharged as to, 236, 

287 

power of , as to adjustment of property, debts, and 
liabilities, 289 
division of parishes, 238 
local acts, 884, 386 

to enforce duties of urban district 
council, 291 

relegate to urban district council, 267 
iransfex of powers to county council by, 379 
local taxation account, power of T«ocal Government Board to supplement, 851 
share of connty council in, 351 
what is the, 351 

magistrate, position of mayor as, 809, SIO 
mandamus to compel election of corporate officer, 327 
mayor, deputv, ajipointment of, 310 
how olect<^, 309 

remuneration and social position of, 309 
rules of dlsqualiflcatlou applicable to, 310 
term of office of, 309 

medical officer of health, appointment by rural district council, 333 

for two or more districts, 276, 276 
by whom appointed, 276 
conditions of ap^intment of, 275 
eounly council, au^ of, to appoint, 346 
qnalificatioiis and duties 847 
flowers duties of, 277 
qualification of, 276 
tenure of office and salary of, 277 
urban district, in, regulation of duties of. 272 
vacancy in offliee provision for filling, 2769 277 
when deputy may be appointed, 276 
meeting, eer nem and ratepayeia, of, chairman of, 865, 866 

how summoned^ 866 
paMsh eonnetl, hemr eonvened, 246 
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ineetiiitf, pariah conncU, place of, 244, 246 
procccdlnga at, 215 
powers of, 256 
proceedings at, 255, 256 

public, to obtain consent to promote bill la rarllamont, procedure^ 
382, 383 

meetings, county council, of, regulations as to, 347, 318 
municipal council, of a, how regulated, 311 

summoning of members, 314, 315 
rural district council, how regulated, 331 
urban district council, of, how summoned, 278 
proceedings at, 279 
provision for holding, 278 

minutes, procoedings of municipal council, of, inspection of, 316 

provision for taking, 316 

municipal corporation, acceptance of corporate office in, 296 
by and through whom acting, 302 
composition of, 294 
corporate offices of a, 290 
power of, to purchase and hold land, 318 
statutory powers of, 310, 311 
style of, 295 

vesting of corporate property in, 205 
what is a, 293, 294 

Municipal Corporations Act, 1882, description of provisions of the, 328, 329 

protection of persons acting under, 32; 
provision as to corporation accounts, 323. 
824 

municipal council, admission of public at meetings of, 316 
borrowing powers of, 317 
conduct of business of, 316 
loans to, provision for repayment, 317, 818 
minutes of proceedings, provision for recording, 316 
nature of powers of, 310 

officers to be appointed under Public Hen 1th Acts, 
813 

power of, as to payment in proceedings against its officers. 
327 

to make bye-laws, 328 
when member of, may not vot/C, 815 
eouncillor, persons disqualified to act ns, 306, 807 
statutory dhtqitnlificaUon as a, 803, 301 
qualification of, 303 
term of office of, 307 

when becoming immediately disqualified, 307, 808 
not disqualified by contract, 306 
councillors, who may be^ 802 

name, new parish, of, provision for on order for division or union, 239 
notice, audit, of, urban district council a<?counts, provision for. 281, 28.5 
office, avoidance of, of municipal councillor, procedure on, 308 
disqualification by, 306 

officer, regular forces, of, disqualification of, as municipal councillor, SOT 
officers, appointment and removal by county council, 369 

corporate, penal action ajgainst, who may bring, 826 
county council, of, appoiotnicnt, 342 
remuneration of, 342 

municipal council, of, appointment, 311, 312 
remuneration of, 812 
who are, 812 

parish council, of, powers as to appototment of, 249, 250 
provisions as to tenure of office, 249, 250 
of a, who are, 249 

rural district council, of, appointment of, 332 

disabilities alfocfing. 833 
urban district council, of, accountabUity of, 275 

oontradm which may be entered Into by* 
274 

disabiliUm of, 274 
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offleen, urban district cmmcU, of, method of appointiiimii of, t79 

removal of, z/4 
remuneration of, 278, 274 
when required to gire security, 276 
whose appointment must be made^ 27% 
278 

overseers, appointment of, by parish council, 260 

owners and ratepayers, prorision for summoning a meeting of, 366 

Oxford, constitution of, 302 

oarisb accounts, prorision for making up, 244 

boundaries of, upon what depending, 237 
council, acquisition and sale of land by, powers, 268 
annual meeting, when to bo held, 246 
appearance in legal proceedings by, 241 
appointment of clerk to, 260 

officers by, 240, 250 
orcrsccrs by, 260 
treasurer of, 250 
borrowing powers of, 244 
constitution of, 240 
creation of, 239 

election and disqualification of chairman of, 211 
expenses of, powers as to, 242, 243 
how and when dissolrcMl, 240 
to be styled, 240 
meetings of, place of, 244, 245 
miacellaneous powers and duties of, 243, 249 
nature and powers of, 241 
power of county council on inability of, 24] 
powers and duties transferred to, 24G, 247 
OTcr property rcurted in, 262 
which may m delegated to, 249 
with regard to rural district council, 249 
proceedings at meeting of, 246 
right of parish meeting to petition for, 239 
Tocancy on, how filled, 242 

when consent of pari^ meeting necessary to acts of, 268 
parish entitled to, 289 

conncillor, acoeptance of office by, what aignifles, 248 
resignation of, 242 
term of office of, 242 
oouncillors, diaqualification of, 241 
election of, 241 

diriaion of, for what purposes, 237, 238 
how made, 238 

or union of, r^uirementa on, 239 
meeting, appointment ot oommittecs at, 256 
authentication of acta of, 266 
election and qualification of chairman of, 265 
expenses of, how defrayed, 259 
bow conatituted, 254 
limitation of rate leried by, 260 
persona forming the body corporate of a, 254, 256 
place of, 266 
power to convene, 267 

powers and duties transferred to^ where no parish counett la 
existence, 267, 268 
as to adcMpUre Acts, 267 
exercisea 1^, 258 
proceedings at, 266, 266 

proTinee of, when parish eouncil in exislenoe, 269 
prorlsioQ for aanuiu assembly, 266, 267 
keeling of minutes, 256 

submisaioii of remotioiis to a poll, prcrrislon for, 260 
resting of property la, 269 

when ebainaaa of parish couaell presides at, 267 
parish boaiuoss eontroUed kgr, 289 
to ha bald, 266 
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pwiili property, meeting of, 250— -262 

mral, affAiia of, in whom Tested, 237 
** pnrish,** meaning of, 236, 237 
pariflhes, dissolution ox group of, how dissolred, 240 
grouping of, provision for, 240 
powers as to uniting, 238, 239 

Parliament, ineligibility of paid officials of county council to serve in, 343 
penal action, against corporate officers, provisions regulating, 820, 327 
penalty, application of, 319, 827 

liability of councillor to, on acting before making declaration, 2G4 
person acting in corporate office before making dcclam* 
tion, 290 

urban district council on refusing insp ction of accounts 
286 

petition, dissolution of parish council, for, when may be renewed, 240 
poll, demand of, by owners or ratepayers, procedure, 300 

electors, of, as to promotion of bill in Parliament, procedure and effiKit 
of, 383, 384 

resolution of parish meeting, as to, provision for demand and conduct 
of, 200 

port sanitary anthority, definition of, 292 

delegation of powers of, 293 
expenses of, how defrayed, 293 
how constituted, 292 

powers derived from order of constitution, 292, 293 
private improvement expenses, rural district, in, nature of, 330, 337 
rate, what may be payable out of, 281, 282 
proceedings, appearance by urban district council to, 290, 291 

by or against municipal corporation, provision as to, 326, 320 
municipal corporation, by, when affected by limitation, 320 
powers of county council as to bringing and defend mg, 371 
urban district council, liability of, to, 290 

power of, to take., 289, 290 

property, corporate, vesting of, in municipal corporation, 296 
provisional, order of Local Government Board when, 289 
public, no right of admission into meetings of county council, 318 

urban district council, 279 
right of, to attend meetings of parish council, 216 
public health, power of county councils as to, 375 

Public llcaltb Acts, adjustment of differences arising on execution of powers 
under, 289 

appointment of officers by municipal council under, 313 
requirements of, as to contracts of urban district council.^, 
2C8 

Public Health Acts Amendment Act, 1890, adoption by rural councils, 38G 

expenses and prr)cecdiugs under, 
liow defrayed, 386 
D)etbod of adoption of, 385 
power to borrow and raise stock 
under, 385, 380 
right of appeal under, 337 
1907, application and admiaistratlon of, 
387, 888 

public office, disqoaTificalion for holdiDg, effect of, 26G 

quarter se s slpoa, borough, larger, exemption of, from county contributions, 355, 

356 

smaller, position of, as to cimnty contributions, 855 
what is a, 801 

duty of county cmuncil to provide accommodation for, 364, 8Gf 
powers transferred from, to the county conncIl, 868, 369 

to urban district council from, 266, 257 
vested In jointly with county council, 370, 871 
imorufit, number of urban district councillors forming a, 279 
Railway and Canal Traffic Act, 1838, powers of tociu authorities under, 88f 
rate^ borough, wbat Is the, 820, 821 
county. county rate. 

limitation of, srhen levied narl^ meeting, 860 
**tmUmhkm vulae^** meanin g of, 850 
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TAtcpaycrB and owaers, provision for summoning a meeting of, B$5 

right of, to object to passing of accounts by auditor, 285, 286 
rates, contributions ebarg^ to the Exchequer ContribuUou Account in aid of 
local, 852, 853 

recorder of borough, disqualification to hold o£Bce, 307 
resignation, corporate ofiSoc, of, 298, 299 

parish councillor, of, provision for, 242 
resolution, on poll of owners and ratepayers, publication of, 3G6 3G7 
returning officer, chairman of parish meeting as, 2Gi 
rights of way, powers of county council as to, 376 
roadside wastes, powers of coanty council os to, 875, 876 
n««'al and urban districts, powers as to formation of joint board, 839 

councils, adoption of the Public Health Acts Amendment Act, 1890, by; 
38G 

district, areas of, provision for alteration, 834 

council, appointment of medical officer and inspector of nui- 
sances by, 833 
officers by, 332, 338 
borrowing powers of, 337 
conferring of urban powers on, 332 
constitution and powers of, 329 
election of chairman of, 380 

vice-chairman, 830 

enforcement of duties of, provision for, 338 
expenses of, how raised, S3G 
nature of, 335 

keeping and making up of accounts, 837 
meetings and proceedings of, how regulated, 834 
neglect by, power of county council on, 870 
number of councillors forming, 331 
power of parish council with regard to, 219 
powers, duties, and liabilities of, 331, 332 

of, as to cost of attending conferences, 337 
union of districts, 338 
provision for audit of accounts of, 337, 338 
coonc tilers, provision as to acceptance of office, 330, 831 
for election of, 380 

qualification and disqualification of, 330 
tenure of office and retirement of, provlsiocs 
governing, 380 

name and nature of administrative body of, 329 
pariah, affairs of, in whom vested, 237 
seal, absence of, from contract of urban district council, effect of, 2C9 
contract of urban district council, when to be under, 208 
municipal corporation, of, 295 
aacurity, municipal officers must give, 312 

urban district council officers, when required to give, 275 
separate commission of the peace, effect of grant of, 301 
sewers, powers of county council relating to, 875 . 
sinking fund, creation of, by municipal council, 818 
aulicitors* bills, against urban district council, taxation of, 288, 289 
apocial rate, what is a, 321 

standing joint committee, county council, of, necessity for, 349, 350 
stock, power of county council to issue, 302 
surebaig€% duty of auditor as to, 286 

proceedings to enforce payment of, limitation in respect of, 288 
proof required in proceedings to recover, before justices, 287. 
2S8 

recovery of, 287 

right of appeal in case of, 286 

surveyor, urban district council, of, necessity of estimate and report of, 
before works undertaken, 269, 270 

taxation, eoUclUtts* bills agSdnst uH>aii dbtrict council, of, procedureb 288, 
282 

tender, Invitatkm by public notice of, when necessary, 270 
town clerk, appointment and duties of. 312 
d^^^, appedntaaent of, 812, 812 

^fowns XmpiOfeaMnt Clauess Act, 1847, deecripUcii of pfOfliloiis of the^ 828 
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Towns ImproTcment Clauses Act, 1847, incorporation with Tublic Health Act. 
1875.. .2U2 

treasurer, boroagh, appointment and duties of, 313 

county, appointtnent, removal, and salary of, 344, 845 
duties of, 345 

parish council, appointment of, 250 
«rban areas, civil functions in connection with, how exercised, 240 

district, conversion into borough, elTcct on rights and liabilities. 311 
council, accounts of, provision for keeping, 283 

appearance by, to legal proceedings, 290, 201 
appointment of chainnan, 2G2 
borroAving poAvers of, how regulated, 282, 283 
contract of, how governed, 2G8 
duties and liabilities of chairman of, 279 
of, as to financial statement, 288 

powers of l.ocal Government Board to en- 
force, 291 

execution of works by, in adjoiriinn district, 2G8 
expenses of, out of what payable, 280, 281 

when charged in Public llcalth Acts, exe- 
cution of, 282 

liability of, on refusing inspection of accounts, 285 
to action, extent of, 290 
meetings of, provision os to, 278 
officers which must be appointed by, 272 
power of county council lo order election of, 2G8 

to absorb authorities constituted under adop- 
tive Acts, 207 
unite, 291 

powers and duti(« of, 200 

of, to take proceedings, 289, 200 
transferred from justices to, 2GC 

to, from quarter sessions, 200, 207 
effect of the Bocal Government Act, 1891, as to an, 202 
"urban district council,” what is included in term, 202 
urban district councillor, acceptance of office by, 204 
election of, 208 
qualiffcation of, 208 

powers, when conferred on rural district council, 382 
▼acaney, corporate office, in, how filled, 299 
parish council, on, how (illcd, 212 
urban district council, on, when created, 205 
Tcslry, poAvers of, 20 1 

clerk, Avhen becoming clerk to parish council, 250 
vice-chairman, power of urban district council to appoint, 202 
rural district council, election of, 330 
▼ote, when member of municipal council may not, 315 
TOting, county councillors, of, restrictions on, 348 

where poll demanded by owner or ratepayer, procedure, 300 
wards, division of borough into, procedure, 323 
parish into, powers as to, 238 
watch committee, constitution and purpoao of, 821 
waterways, powers of county council as to, 375 

Weights and Measures Act, relief of small borouehs in respect of, 858 
women, eligibility of, as municipal councillors, 809 
» urban district councillors, 2G2 


LUKATICS AND PERSONS OF UNSOUND MIND, 
abroad, alleged lunatic, power of the court, 418 
absence, on travel, provision for, 518 

trial, provision for, 517, 518 
power of medical officer to grant leave of, 518 
access, alleged lunatic, to, when may be granted, 418 
aooommodatlon, provision of, by local auUiority where deficient, 482 
account, liability of committee to, 431 

aeoonots, delivery of, by committee or gaatf-corntniitae, 435 

final, application for passing open compicUoa of nrparsafsar, 436 
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accoants, ▼erificatlcm of, by aflSIdaTlt, 486 
action, by and against lonatJc, 462 

not so found, hoir taken, 463 
effect of lunacy occurring after, 463 
leave required by committee to bring or defend, 462 
liability of committee to, for account, 458 
administration, deceased lunatic’s estate, of, none by court in lunacy 457 4ca 
property of lunatic, of, considerations in the, 437 * * 

administrator, duty of, on appointment, 467 
admission, not presumed in absence of pleading, 465 
advances, lunatic’s maintenance, in respect of, when repayable, 442 
affidavits, medical, necessity for, on application for supersedeas, 426 

filing petition, 417 

■gent, acts of, not to be done at his discretion, 432 
effect of lunacy of principal or, 406 

extent of duties, of, when appointed by committee or guasi-committeOf 
inability of lunatic to appoint, 406 

power of committee or yaf»t*committce to appoint, 432 
security required ftonit 433 
who may be appointed, 432 

agreement, contents of, when local authorities agree to unite, 484 
alien lunatics, jurisdiction of the court over, 41G 
removal of, 421 

alh^ged lunatic, conveyance of, after justices’ order, 607, 608 

to institution named in order, powers, 606 
power of judicial authority on receiving information as to, 
506 

allowances, when made to lunatic’s relatives, 438 
alteration, private asylum, of, notico required on. 456 
amendment, order of settlement, of, when made, 493 

rc'ccpti6n order, of, powers as to, 611, 512 
annuity, savings bank, to whom paid, 439 

apixiaf, against refusal of justices to make order for lunatic’s maintenance^ 
494 

gu^dians, by, from order of adjudication of settlement, proccduic, 497. 

order arising from prosecution, against, to what court, 529 
appearance, duty of plaintiff on lunatic’s default of, 461, 465 
lunatic’s behalf, on, bow entered, 464, 466 
appliances, proliibition of mechanical, as means of restraint, 51G, 617 
application, how made in respect of a small estate consisting of a fund in ooortt 
412 

partial supersedeas, for, how made, 426 
particulars of detention, for, 626 
petition, by, when necessary, 416 
quash finding of inquisition, to, how made, 422 
supersedeas, for, by whom made, 425, 426 
title of, when affecting lunatic’s mortgage, 464 
traverse an Inquisition, to, bow made, 412 
when made to master in lunacy, 412, 413 
appointment, committee, of, principles followed in the, 423 

when taking effect, 424 
yiuur^-committee, of, procedure as to, 430 
assurauces, execution of, by committee or auasi-committcc, 456 
asylum, appropriation of land not required for purposes of au, 481. 433 
approval of rules regulating, 483 
borough or county, assessment of, 488 
clerk to, duty as to books and documents, 481 
consent required to alteration of, 482 
control of, when outside lunita of local antbority, 488 
definition of, 479, 480 
duty of commiastoners to visit, 470 

viatUng committee to visit, 470, 471 
sIBoera, appointment of, 483 
provisions of reception order as to, 610 
purchase and furnishing of buildings for, 430, 431 
removal of panpor Innalic to or from, powers, 613 
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„ a^loiB, c^aiia to, tight al yisitiBg ooiamitt«a to ordei, 482* 

_ vMtiiw comimttoe for, appointmeat and datiea of, 467, 468 

•Il6g6d lonati C t of, on diBobodieoco to ordcur for oxaminatioii, 

%Z2 

AUm^-Oeneral, aitendanoe of, where person found lunaUc, when nocosaar/, 

Bnnk of England, duty of, to act on office copy order, 461 
bankruptcy, effect of adjudication In, on lunatic's property, 141 
right of trustee where lunacy follows, 441 
board of visitors, how composed, 467 
bond, enforcement of surety's, 434 
bo<As, asylum, duty of clerk to keep, 484 

entries to be made by visiting guardians in workliousc, 517 
borough asylum, receipt of private patients in, 487 

breach of promise, marriage, of, unsoundnoss of mind before proaiUe nc 
defence to action for, 401 

British possession, extension of powers in lunacy Jurisdiction to, 413 
"British possession," definition of, 413 

burden of proof, as to knowledge of person contracting with lunaiic, 407 
sanity in probate action, 407 

on prosecution for failure to deliver prescribed document, TiSC 
question of existence of licence for bouse or hospital, B3( 
burial, patients and officers, of, provision for, 482 

business, lunatic's, when committee or -committee nmy carry on, 4Jr>, 41( 
capital, recourse to, for maintenance in case of small estates, 437, 43H 
certificate, complete, grant of, on approval of hospital regulations, 478 
grant of provisional, on registration of hospital, 478 
removal of pauper lunaiic only on, 520 
Chancery Division, issue to be tried in suit in, 406 

jurisdiction of, os to lunatic's property, 411 

none as to lunatic's person, 411 
power of, to order transfer to foreign curator, 453, 4r#4 
visitor, duties of, 467 

duty of, when unable to find residence of lunatic, 431 
inadmissibility of report of, as cvidenco of insanity, 410 
rei^rts to be made by, 46U, 470 
visits required to be made by, 460 
eoarge, innatSc's real estate, on, effect of release of, 450 

power of committee or -committee to raise money by, 442 
charging order, funds in I^unacy Court, on, cfTect of, 440, 441 
children, payments for maintenance of lunatic’s, os nof'ossarios, 490 
clerk, asylum, to, duty to keep books and documents, 481 

of the peace, duty of, to keep account of licence foes, 475 
visiting committee, to, appointment of, 408 
visitors appointed by justices, to, appointment of, 469 
closing order, hospital, for, when may be made, 470 
commission, when evidence directed to be taken on, 438 
CommissioneTS in Lunacy, duty of, on inspection of patients, 171, 4 72 

where special rcjiort uui-afisfat tory, 512 
functions of, 466, 467 
power of, to discharge patient, 515 

to order removal of pauper lunatic, 520 
qualification of paid, 467 
visitation of asylums by, 470 

licensed bouses by, 514, 518 
pauper lunatics by, 473 

when inquisition mny bo ordered on repf)ri of, 418 
DO special visit required by, 5)5 
order for detention may be made by, 500 
committee, acts of, for which leave necessaiw, 432 

allowance for maintenance pending appointment of, 430 

appointment of, when taking effect, 424 

bosineaa of lunaiic, when may be carried on by, 445, 448 

death of patient, not a discharge to, 434 

delivery of accounta by, 435, 436 

duly of, aa agent of the Crown, 432 

to person of funatlc ao found, 431 
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XfUKATXCS AND TEIISONS OP UNSOUND MUStD^-eoniinued, 
oommittoe» execution of assaraoces by, power as to, 466 

exercise of power by, wnen for Innatic’s benefit, 448, 469 
powers of Innatic tmsiee or guardian by, 466 
leasing powers of, 446, 447 
IcaTO required by, to sue or defend action, 462 
liability of, to account, 431 

to action for account of dcceasod lnnatic*a estate, 468 
nc»w appointment of, when will be made, 421 

performance of lunatic’s contract by, power of judge to order, 400 
power of, to appoint new trustees, 466 
principles followed in the appointment of a, 423 
security by, when required, 433 

not required of, 431 

separate appointment of, as to person and property, 42 1 
surrender of lease by, powers, 447 
when remuneration may be paid to, 433 
common law, issue to bo tried in action at, 406 
compulsory purchase, sale of land to bo acquired by, 444, 443 
conditional contract, application to confirm, how made, 444 
conduct, alleged lunatic, of, admissibility of evidence as to, 408 
consent, effect of, in proceedings, 4G5 
nature of, 896 

required on alteration of asylum, 482 
oonsidcration, sale of lunatic’s property, on, how may be authorised. 4 13 
constable, duty of, os to lunatics not under proper enre or control, 603, 000 
contract, capacity of persons to, legal theory as to, 390 

fionfirmation of lunatic’s, by the court, powers, 397 
exception to general rule as to lunatic’s, 307 
market overt, in, not avoidable by lunatic, 898 
nature of, with lunatic to bo upheld, 400 
necessaries, for, liability of lunatic on, 398 
none by lunafie, 396 

pica of insanity n.s good defence to action on, 807 
power of committee or ^uo’si^committce as to, when made bc^fore 
lunacy, 447, 448 

judge to order committee to perform lunatic’s, 400 
sale by private treaty, for, approval by martor in lunacy, 444 
when enforced against a lunatic, 398 

ccntractor, security to be given by, in dealings with Tisiting committee, 481 
contribution, as between borough council and county boroughs, 485, 486 
borough councils, by, provision as to, 486 
maintenance of pauper lunatic for, 490 
oouTcrsion, alleged lunatic’s property, of, may be restrained, 418 

elTcct of, between representatives of lunatic’s real and personal 
estate, 460 

effected by acts In ordinary coarse of management, 451 
lunatic’s property, of, purposes for which exercised, 449 

when sole by mortgagee efforts a, 449, 4''0 
none where property not applied to lunatic’s maintenance, 419 
conveyance, appointment of person by the court to make, 464 
committee or ^uasi-committee, by, form of, 466 
copyholds, grant by htnatic lord of, effect of, 462 

right of lunatic so found to admittance to, 451 
vesting order ns to, power of judge in lunacy to make, 135 
coremet’s jury, finding of, as evidence, 4lu 

costs, lunacy proceedings, in, discretion of judge as to, 469, 460 

scale applicable, 461 

unsticceasM petition, of, power of court as to, 460 
county asylum, contribution as between borough councils and county boroughs 
to the cost of, 486, 486 

borough, power of council of, to contract for reception of pauper 
tuna tics, 486 

court, enforcement of payment of expenses ot maintenance In, 494 

luriadictkm In lunacy of judge of, 416 
court, principle upoi which court acts as to service of petition, 417 
creditors, posiUon of InnaUcs, 440 

ratnedy oi; as against fund in l.iuiiacy Court, 440 
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LUNATICS AND PEKSOKS OF UNSOUND UlND-^contfnued, 
criminal lunatic, liability of property of, for mainteuauce, i29 

proceedings, evidence of insanity in alleged lunatic's family, admtsti- 
biUty in, 409 

customary fine, effect of non-payment of, 451, 452 
deaf and dumb, presumption as to person born, 390, 697 
will of person, when invalid, 403 
death, c^ect of, when before payment o£ percentage, 459 
lunatic, of, abatement of proceedings on, 457 
effect of, 434 
procedure on, 625 
recovery of rent after, 447 
petitioner, of, effect on proceedings, 417 
debts, charjging order in respect of, effect of, 440, 441 
inquiry by master as to lunatic's debts, 440 
deed, alleged lunatic, of, presumption as to, where person who prepared 
and attested is deceased, 408 
invalidation of, extent of delusion necessary to, 390 
default of appearance, lunatic, by, duty of plaintiff on, 4G1, 465 
defence, lunacy arising during marriage as, 402 
tort, to, lunacy as, 403 

delay, effect of, in action to impeach act on ground of insanity, 407 
delusion, extent of, necessary to invalidation of will or dc(‘d, 896 
when amounting to Insanity, 393 
detention, application for particulars of, 526 

cesser of, no discharge to ^w/7jf**committcc, 430 
how proof of, is furnished, 429 
order under which may bo lawful, 499 
diet, pauper lunatics, of, provision for, 517 

disability, evidence of alleged lunatic insufUciont to establish, 409 
discharge, idiot, of, powers as to, 526, 527 

medical certificate may prevent, 522 
on, 522, 523 

«iotice of order of, service of, 523 
pauper lunatic, of, who may direct, 522 
power of visitors in lunacy to order, 523 
private patient, of, persons who may direct, 522 
discovery, committee, next friend or guardian ^ litem not compelled to make, 
4C6 

disease, effect of nature of mental, on value of evidence, 408, 409 
dissolution of partnership, lunacy no effect on provisioin in articles as to, 443 

of partner as ground for, 443 
visiting committee, of, provision fur, 485 
documents, production of, when deposited in court, 434 
' right of lunatic on discharge to, 524 

lunatic's r€*prefteiitatives to, 428 
escape, lunatic, of, persons authorised to retake oa, 525 
evidence, admissibility of office copies of orders or reptjrU as, 401 
to prove testator’s inlcrif irm, 404 
writings of alleged lunatic in, as sanity, 409 
alleged lunatic, of, insufficiency of, 409 
conduct of alleged lunatic, as to, admissibility of, 408 
derived from nature of act in question, presumption as to, 403 
family weakness, of, when admissible, 409 
fl.nding of coroner’s jury as, 410 

inadmissibility of general reputation of insanity ns, 409 
report of Cbanccry visitor as, 410 
inference to be drawn where contradictory, 410 
insanity, of, finding of jury of inquisition as, 410 

order of master in lunacy as to alleged lunnlie as, 410 
lunatsc^s Inability to recover reason, of, eif<'Ct of, 407 
medical witness, of, extent to which admiiksible on question of lunacy, 
409, 410 

nature of disease as affecting value of, 408, 409 
support petition for reception order, to, 602, 603 
treatment of alleged lunatic by friends as, on question of' aanity, 409 
when directed to be taken on commission, 418 
examination, alleged Inoaltc, of, mode of, 421, 422 

attachment of alleged lunatic on disobeying order for, 421, 422 
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exchange^ lunatic's property, of, power of master to order, 445 
executor, duty of, on appointment, 457 
expenses, incidental, meaning of, 496 

family, existence of insanity in aiJcged lunatic's, admissibility in eridfflDoe^ 409 
fees, licence, for, application of, 475 

fem^e patient, custody of, male person not to be employed in, 517 
dduciary relationship, effect on will, when existing between testator and bene* 
ficiary, 404, 406 

foreign curator, proceedings by, 463, 464 

when capital will be transferred to, 463 
frand, knowingly contracting with lunatic a, 397 
friends, order for visit by, how obtained, 615, 616 

treatment by, as evidence on question of sanity of alleged lunatic, 409 
funds in court, charging order on, effect of, 440, 441 
payment of percentage out of, 469 
remedy of creditors against, 440 

guardian ad litem, appointment of, on default of appearance by lunatic, 466 
proceedings by or against, where lunatic not so found, 463 
guardians, appeal by, from order of adjudication of settlement, procedure^ 
497. 498 

notice of adjudication of settlement to be sent to, 497 
power of, os to pauper idiots or imbeciles, 627 
recovery of expenses from local authority or, 492, 493 

of medical examination of pauper lunatic by« 
492 

right of, to make payment without an order, 492 
habeas corpus, production of alleged lunatic from prison on, 418 
habits, alleged lunatic, of, weight attache<l to, in question of sanity, 409 
hallucinations, when indicative of insanity, 392, 393 
High Court, verdict of, no traverse of, 425 

when judge may order trial of issue in, 420 
hospital, attendance of me.<lioal officers at, provision for, 478 
definition of, 478 

Inspection of, prior to registration, 478 

issue of provisional certificate on registration of, 478 

registered, information which may be required from, 478, 479 

removal of pauper lunatic from, 621 

visitation of, 471 

when closing order may be made, 479 

husband, service of notice of proceedings on, when against wife, necessity for, 
416, 417 

Idiocy, presumption as to, 407 

idiot and lunatic, distinction between, 396 

deaf and dumb person, when presumed to be, 394, S96 
noii-applicatiun of Lunacy Acts to, 626 
reception of, requisites for, 526 
status of person detained as, 395 
will of an, invalidity of, 403 
•• idiot,’* person denoted by term, 894 

illegitimate lunatic, neceesity for attendance of Attomey>Oe 2 ieral cm proceed- 
ings affecting, 423 

illusioiis, when indicative of Insanity, 392, 393 
Incapacity, at time of marriage, evidence of, 401 

degree of, to invalidate marriage, 401, 402 
incidental expenscss, meaidng of, 496 

incumbrances, charging order in respect of, effect of, 440, 441 
Injunction, grant of, against lunatic, 466 

Inquiry, petition for an, proceedings for, when necessary, 416 
subsequent to inquisition, parties attending, 423 
jpguisiUon, admUsibility of finding of a jury of, as eviaence of tnsanlty, 410 
effect of finding of, as evidence, 427 
form of order directing the, 419 

inspection of person of alleged lunatic on. importance of, 410 
Issne to be tried on an, 406 

Jury, before, procedure when demanded hf ailrnff hmatic, 490 
necessity for summons for inquiries sobeequeni to ot 
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Inqiiisitioxi, parties who may attend on the, 419, 420 

petition for an, to and by wbuxn forwarded, 412 
place at which to be held, 419 
powers of person executing the, 419 

presence of alleged lunatic on the trial of the, when dlspanss^ 
with, 422 

quashing of findings of an, reasons for, 422 

persons other than lunatic to traverse, 425 
xetuma of, held to be bad, 422 
right of lunatic to traverse, 424, 427 

persons other than lunatic to traverse, 425 
to traverse, when barred, 425 
special finding of, effect of, 422 
under Lunacy Act, 1890, to what confined, 894 
when held without a jury, 421 

may be order^ on the renort of the Oommlaaiaiiifaa te 
Lunacy. 416 

Insane, classes of, 893, 894 
insanity, definition of, 892 

delusion amounting to, 393 
effect of, when subsequent to marriage, 402 
no uniform use of expresssions denoting, 393 
partial, legal recognition of, 396 
plea of, as good defence to action on contract, 897 
presumption as to continuance of, 407 
question of, is for the jury, 410 
inspection of record, leave of judge in lunacy as to, 427 

question affecting application as to, i27 
insurance, effect of suicide on policy of, 400, 401 ^ 

fact of lunacy to be disclosed on effecting, 4J0 
MsWfli receiver, when court will appoint, 418 
interlocutory orders, power of the court to make, 418 
Ireland, escape of lunatic to, provision for recapture, 525 

management and administration of property of lunatic In, 436 
order in lunacy in, effect of, 427 „ , - ^ 

transmission of proceedings as between England and, 
issue to be tried, in a probate action, 406 

action at common law, 406 
Chancery suit, 406 
criminal proceedings, 406 
on an inquisition, 400 j 

Judge in lunacy, appellate jurisdiction of, wliexe appeal from order of master, 

jurisdiction of, by whom exercised, 412 
leave of, required for inspccUon, 427 

power of, to order committee to perform lunatic s oontract, 
400 

to whom term usually applied, 

Judicial authority, duty of, on presentation of a petition, 503 
^ on whom power to make reception orders Is conferrea, 

po^er on receiving information as to ollet'cd. lonatle, 
506 

powers of, in lunacy, 502 
right of patient to be seen by. 504 
,«|,dictlon. Chancery Division, of. ^ 

none as to lunatic’s person, 411 
court, of the, over alien lunatics, 416 4 in 

extension of powers in lunacy, to British possessions, 4K 
Judicial authority, of. In lunacy, 

Juuaev, in, by whom exercised, 412 

lunacy. procoodlngr* by petiaon tor Inquiry, 416 

for appointment of 0uaMi*oom^ 
mittee, 415. 416 

permanent principle In eaterclsln^ 418 
rules as to travel by lunatic out of, 48J 
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joroM, bumber of, on an inquisition, 420 
jury, coroner’s, finding of, as evidence, 410 

procednre where alleged lunatic demands inquisition before, 420 
question of insanity is in general one for the, 410 
when inquisition held without a, 421 
justice of the peace, examination of pauper lunatic by, 607 
justices of the peace, Tisitors to be appointed by, 468, 469 
land, appropriation of, when not required for asylum purposes, 481, 482 
to whom conveyed for purposes of Lunacy Act, 1890... 481 
** land,*' inclusion of undivided share in, under the Lunacy Act, 1890 
...464 

Lands Clauses Acts, power of judge in lunacy under, 413 
lawful detent. ion, orders which may authorise, 499 
lawfully detained,’* meaning of, 428 
lease, form of execution of, by committee of ^uasl-committee, 447 

lunatic’s land, of, power of committee or ^uasi-commlttee as to, 446, 447 
power of visiting committee to take land on, 481 
tetters, notices as to forwarding, to be posted in institution, 616 

of administration, grant to guardians of, of pauper lunatic’s estate, 
496 

patients’, when manager of institution bound to forward, 616 
licence, inspection of house before grant of, 456 
revocation of, 476 
to whom may be granted, 475, 476 
transfer of, provision for, 476 
licensed house, definition of, 474 

removal of pauper lunatic from, 62 1 

report on patient in, duty of medical officer as to, 614 
licensed houses, admission of voluntary boarders to, 477 
authorities to grant licence, 474, 476 
power of visiting committee to contract with, 486, 487 
regulations governing, how made, 477 
visitation of, 471 

licensee, residence of, requirements as to, 476 
licensing authorities, for private establishments, 474, 475 
loan, lunatic’s maintenance, for, repayment of, 441 

local authority, control of a.sylam by, when situated outside its limits, 488 
duty of, to prewide accommodation, 479, 480 
payments by, how to be made, 488 

power of Secretary of State to compel provision for lunatics 
by, 480 

provision of accommodation for private patients by, 482 
recove^ of expenses from guardians or, 492, 493 
remedies of, tor recovery of lunatic’s maintenance, 491, 495 
right of, to procure another settlement for pauper lunatic, 496, 
407 . 

Inoid interval, act done during, when supported, 395 
importance of showing, 395 

invalidity of acts of lunatic so found during, 399 
validity of acts of lunatic not so found during, 399 
will made during, validity of, 403, 404 
lunacy, as a defence to action of tort, 403 
commissioners, functions of, 466 

contracts made before, powers of committee or otuui^committee aa to. 
447, 448 

definition of, 392 
delusion amounting to, 398 
efr»»ct of, after action brought, 463 

lapse of time before pr^eedlnge to annul on ground of, effect of. 
407, 408 

orders, how and by whom made, 412 
partner, of, effect on the partnership, 442, 443 
presumption as to, 407 

Lunacy Act, 1890, effect of, as an indemnity and diseharm, 462 
inquisition under, to what confined, 394 
persons to whom Act extends, 8)M 
lunatic, aocesi to pauper, provision for, 499 
acts of, scad or voidal^ 297 
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lonatio, lusts of, when valid during lucid interval, 399 
alleged, ej:aminatj<ni of, 421, 422 

presence at trial of inquisition, when dispensed with, 42S 
allowances to relations of, when made, 433 
and idiot, distinction between, 395 

attendance of alleged, power of master in lunacy to order, 41s, 415 
care and treatment of, 614, 626 
confirmation by the court, of contract made by, 397 
control of, by ^uast-committcc, not direct, 430, 431 
death of, abatement of proceedings on, 417 
procedure on, 526 
definition of, 395 

destruction of reports on recovery of, 428 

effect of evidence of inability to recover reason, 407 

exception to general rule as to contracts of, 397 

extent to which persons may avoid acts of, 397 

female, custody of, no male person to be employed in, 417 

inability of, to appoint, 406 

insufficiency of evidence of, 409 

insurance of, fact of lunacy to be disclosed in, 400 

knowingly contracting with, as perpetrating a fraud, 397 

liability of, on contract for necessaries, 898 

marriage with, invalidity of, 401 

matters of record affecting, when set aside, 398 

necessity for issue of summons for inquiries whore person found, 423 

no contract by a, 396 

notice to be given on recovery of, 624 

property of, receipt for, where a sufficient discharge, 493, 494 
removal from workhouse to asylum, provision for, 608, 6«>9 
right of representative of, to dc^uments, 428 
to traverse an inquisition, 424, 425 
fo found, actions by and against, 462 

duty of committee os to person of, 431 
invalidity of acta of, 399 

maintenance of, duty of master at inquiry, 437 
rate of percentage allowed by the court in case of, 468 
rfgbt of, to admittance to copyholds, 461 
visitation of, by committee and Chancery visitor, 431 
suicide of, effect on policy of life insurance, 400, 401 
treatment of alleged, by friends as evidence on question of sanity, 409 
trustee or guardian, exercise of powers of, by commit!^ or quati- 
committee, 456 

wandering, duty of constable, relieving officer and overseer as to, 608 
when ^aasi-comniittee may be appoinU'd on behalf of, 429 
will of, made during lucid intiirvai, validity 403, 404 
writings of alleged, admissibility of, iit evidence as to sanity, 409 
“lunatic," meaning of, in Lunacy Act, 1890...393 
lunatics, alien, jurisdiction of the court over, 416 

Glassification of, under the Lunacy Act, 1890., .394 
maintenance^ advances in respect of, when repayable, 441 
application of pensions for, 439 

charges for, duty of visiting committee as to, 488, 489 
claim of lunatic's wife to, status of, 438 
criminal lunatic, of, property liable to, 429 
during temporary insanity, allowance for, 438, 439 
enforcement of payment of, in the county court, 494 
inclusion of, in order for administration, 437 
lunatic so found, of, duty of committee us to, 431 

master at inquiry, 437 

order for, refusal of justices to make, right of appeal, 494 
pauper lunatic, of, contribution from county fund in respect of, 
490 

order on union for expenses of, 490 
recourse to capital for, where estate small, 437, 438 
recovery of lunatic's^ remedies of hxial authority as to, 494, 496 
sebeme to be settled by the master, 431 
mallei overt, contract in, not avoidable lonaUc, 393 
marriage, breach of promioe of, lunacy before promise no defence, 41^1 
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marriage, itgree ot incapacity to invalidate, 401, 408 
effect of insanity subsequent to, 402 
incapacity at time of, evidence of, 401 

insanity arising during, as defence to charge of miscondact, 402 
invalidity of, with Junatic so found, 401 

lunatics not so found, 401 
necessary parties to proceedings to set s^dci, 402 
weakness of intellect, when ground for invalidating, 402 
master in lunacy, appeal from order of, how made, 418 
applications to be made to, 412, 413 

approval of contract for sale by private treaty by, 444 
execution of inquiry by, without jury, 421 
jurisdiction of, to make orders as to transfer of lunatic's 
stock, 4fi2 

order of, as evidence of allied lunatic's insanity, 410 
power of, as to lunatic's testamentary papers, 435 

to make vesting order as to lunatic's stock, 414 
powers and duties of, 414 
medical access, procedure when unobtainable, 418 

advisers, secrecy of reports of court’s, 427 
certiheate, discl^rge on, 522, 623 

prevention of discharge by, 522 

examination of pauiier lunatic, recovery of expenses of, by guardians, 
492 

payment of expenses of, 489, 490 
officer, duty of, os to resident pauper lunatics, 500, 507 
power of, to grant leave of absence, 618 
report of, to commissioners, duty as to, 614 
practitiouer, affidavits of, necessary on application for sxpsrsedscs, 
426 

special report may be required from, 616 
visits of, at direxition of commissioners, 616 
when disqualihcKl for attendance on patient, 615 
practitioners, affidavits of, necessary on filling petition, 417 
wituc'ss, admissibility of opinion of, on question of lunacy, extent 
of, 409. 410 

merger, charge on lunatic's real estate as subject of, 451 
misconduct, im>anity arising daring marriage as defence to charge of, 402 
misdemeanours, offences against lunatics amounting to, 627—629 
money, power of committee or ^nasi-committee to raise, 442 
moneys, conversion of lunatic's, when doctrine applied, 460, 461 
mortgage, payment off of, appointment of person to reconvey, 464 

power of committee or gua»i -committee to raise money on, 442 
necessaries, liubility of lunatic on contract for, 398 
meaning of, 441 

payments in respect of lunatic's wife and children as, 399 
what are, 898, 399 

new appointment, committee, of, when will be made, 424 
trial, power of judge in lunacy to order, 425 

trusted appointment of. practice as to, under the Lunacy Act, 1890... 413 
power of committee or gturst-committce to appoint, 456 

master in lunacy to appoint ^tfuri-committee with 
powers of appointment. 414 

next friend, proceedings by or against, when lunatic not so found, 483 
SIS 1 I compos mentis, classification of persons being, 393, 394 
use of expression, 398 

ootioa of appeal against adjudicaUon order, form of, 498 
no objection to form of, 498 

when to be sent to pa^ obtaining adjudication order, 498 
death or discharge of idiot, on, 527 
order of discharge, of, service of, 523 
reception of idiot, of, provision for, 527 
notices, posting np of, in insUtoticHi es to forwarding of lettsce, 618 
oaths, (lOwer masters in lunacy to administer, 414 
offences, as to lunatics which are misdemeanooxs, 527-— 829 
proceedings for, who may take, 529 

office copy, order, of, dnty of paymaster and Bank of Breland to aet on, 481, 
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office copy, order or report, of, admissibility of, in eridenoe, iOl 
officers, asylam, appointment of, 483 

old age pensions, disqualification of confined lunatic to, 440 
onerous property, disposal of lunatic's, powers, 448 
order directing inquisition, form of, 419 

stamp duty on, 419 

master in lunacy, of, as evidence of insanity of alleged lunatic, 410 
under Lanacy Act, 1890, effect of, as a disciiargc, 403 
oat-ooonty, pauper lunatics in, accoinmodHtion of, 487 

charge in respect of, 489 

overseer, duty of, as to lunatics not under proper care or control, 606, 606 
partial insanity, legal recognition of, 396 

partition, luna"tic*8 property, of, power of master to authorise, 445 
partnership, effect of lunacy of partner on, 142, 143 

patronage agreements, power of committee or ^uari-coinmitteo to enter into, 
448. 449 

pauper idiots, powers of guardians of the poor as to. 637 
lunatics, absence on trial, provision for, 618 
access to, provision for, 499 
accorniijodation of out-couiity, 487 

application of provisions of Ltinacy Acts in respect of, 493 
care of, when entrusted to friend or relative, 601 
charge in respect of out-county, 489 
county borough, from, contract for reception of, 486 
d('finftion of, 472 

delivery to custody of relative or friend, 623 

detention in workhouse after discharge, 513 

diet of, provision for, 617 

dJscliarge of, direction for, 622 

duty of local aufliorify as to, 479, 480 

expenses of removal, discharge, or burial of, how paid, 10 1 
fixing of charges for maintenance of, 488, 489 
liability of relatives in respect of maintenance of, 491, 492 
maintenance of, contribution from county fund in rcwjiect of, 
490 

notice to be given on recovery of, 624 
payment of cost of removal of, 490 
power of guardians of the poor to discharge, 631 
visitors in lunacy to discharge, 623 
provision for examination of, by juslico, 607 
refusal of justices of order for maintenarice of, apfieal, 491 
removal of, from hospital or licensed h»>URc^ to workhouse, 521 
only on certificate of fitness, 62^ 
to or from asylum, power a.*? to, 619, 620 
resident, duty of medicaJ officer as to, 600, 607 
seizure and sale of property of, 493, 494 
settlement of, where not ascjcr tain able, 496 

wdio juaiy adjudicate on, 496, 496 
suspension of removal of, 609 
union to which chargeable, 490 
visitation of, 472, 473 

paymaster, duty of, to act on office copy of order, ^ ^ 

penalties, offences against lunatics, for, how recoverable, 5 9 
penalty, liability of manager of hospital or licensed house to, 471 . 

^ or officesr of institution for non -compliance with 

visitation order, 616 

pension, old age, disqualification of confined lunatic for, 440 

before payment of. «» 

l'^„rtTn“«e’ofbmaUc not 

SO tounctp 4^ 

pctttlon. application for txaTcme of Inqobrition by. 424 
contents and effect of, 503, 603 

costs of unsuccessful, power of the court as te, W 
dismissal of. procedure on presenUng a 
duty of judicial authority on pry^tation of, 603 
ior inquiry* origination ox proceedings by, 4ic 

( 41 \ 



Ikdbx 


c 


LUKATICS AND PERSONS OP UNSOUND MIND— 

petitiOD* for inqoirj, proceedings commenced by, when necessary, 416 

inquisition, traverse or tuperMedetu, ixom, to whom forwarded, 412 
principle upon which the court acts as to service of, 417 
proceauxe on dismissal of, 503, 504 
filing, 417 

presentation of, 503, 504 * 

reception order, for, evidence, 502, 603 
service of, practice as to, 417 
petitioner, death of, effect on proceedings, 417 

discharge of private patient by direction of, 522 
powers of, on grant of petition, 505 
reception order, for, who may be, 502, 508 
substitution of, 505 
undertaking as to visitation by, 503 
who should be, in lunacy proceedings, 416, 417 
pleading, admission not presumed in absence of, 465 
police pensions, to whom paid where recipient a lunatic, 439, 410 
“possessed,** what is included In, under Lunacy Act, 1890... 454 
power, exercise of, when for lunatic's benefit, 448, 449 

order for sale of lunatic's property, when subject to, 443 
practice, as to applications in lunacy, 412, 413 
presumption, as to continuance of insanity, 407 
idiocy and lunacy, 407 
sanity, 407 

where the act and manner of doing it Is rational, 408 

person who prepared and attested deed of alleged lanatto 
is deceaaccl, 4u8 

principal, effect of lunacy of, on agency, 406 

prison, production of alleged lunatic from, bow obtained, 418 

private asylum, alteration of, notice required on, 476 

inspection of, before grant of licence, 476 
licence in respect of, to whom granted, 476, 476 
patient, discharge of, by direction of petitioner, 522 
licence in respect of, by whom granted, 474 
provision of accommodation for, by local authority, 482 
receipt of, into borough asylum, 487 
removal of, notice required on, 475 
who may authorise, 519 
right of, to be seen by judiciid authority, 504 
probate action, burden of proof as to sanity in, 407 
Probate Division, when issue to be in action in, 406 
procedure, power of masters in lunacy as to, 414, 415 
proceedings, by or against lunatic not so found, how taken, 463 
conduct of, right of stranger to, 417 

to whom preference given in, 417 
discretion of judge as to costs of, 459, 460 
foreign curator, bv, 463, 464 
how originated, 416 

none against person acting under statutory powers, 530 
offences against lunatics, for, by whom taken, 529 
petition, by, extent of court's jurisdiction when, 415, 416 
principles applied to, 460, 461 
set aside marriage, to, necessary parties, 403 
transmission of, between England and Ireland, 427 
who should be petitioner in institution of, 416, 417 
property, criminal lunatic, power of court as to, 429 

deduction of lunatic's maintenance from bis, 429 
disposal of lunatic's, when onerous, 448 
jnrisdiction of the Chancery Division as to lunatic's, 411 
'unatio. of, coosidexations in administering, 437 

in Ireland, management and administration of, 486 

Scotland, management and admlnistratioa oC, 4M^ 
437 

sale of, when subject to a power, 448 
statement and inquiry as to, 526. 526 
transfer into court as security, 434 
transfer mto court of lunatic’s, as security, 434 
ptotection, alleged lunatic, of, ooort oiay grant, 416 
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pTOTisional certificate, issue of, on registration of hospital, 478 
pnblic auction, leave for sale by, necessity for, 444 
purch^, market overt, in, by lunatic, not avoidable, 808 
quashing, finding of an inquisition, of a, reasons for, 422 
Ipicosi-committcc. acts of, for which leave necessary, 432 

allowance for maintenance pending appointment of, 439 
appointment of, procedure, 430 

business of lunatic when may be carried on by, 445, 446 
control of lunatic by, not direct, 430, 431 
death of patient is no discharge of, 434 
delivery of accounts by, 436, 436 
discharge of, 480 
duty of, as agent of the Crown, 432 
execution of assurances by, powers, 456 
exercise of powers of lunatic trustee or guardian by, 455 
extent of jurisdiction on proceedings for appointment of, 
416, 416 

leasing powers of, 446, 447 
person described as, 415 

persons upon whose behalf, may be appointed, 428, 429 
power of court to appoint, 428 

to appoint new trustees, 455 
powers of, 429, 430 
security by, when required, 433 
special powers may be conferred upon, 429, 430 
surrender of lease by, powers, 447 
when remuneration may be paid to, 482 
Queen Anne’s Bounty Act, power to enter into patronage agreement under, 
448, 449 

receiver, interim, when court will appoint, 418 

lunatic’s estate, of, appointment on application by guardians, 495 
|wwer of master in lunacy to appoint, 414 
reception, idiot or imbecile, of, requisites for, 626 
idiots, of, registration ox place for, 627 
order, asylum must be authorised by, 510 

delivery of copy to manager of institution receiving lunatic, 
621 

duration of, 512 

effect and duration of, 510, 511 
evidence in support of petition for, 502, 503 
power to amend, 511, 512 
summary, definition of, 505 

when applicable, 505 
suspension of execution of, 609 
when ceasing to be in force, 511 
who may make, 601, 502 

petition for, 602, 503 

reconveyance, appointment of person by the court to execute, 464 
record, application to inspect, question affecting, 427 
leave to inspect, how obtained, 427 
matters of, affecting a lunatic when set aside, 398 
recovery, decree of, necessary to superseding of inquisition, 426 
will made during insanity does not become valid on, 404 
registered hospital, information which may be required from, 478, 479 

bouse, reception of idiots, for, visitation and inspection of, 627 
registration, place for reception of idiots, of, 527 
regulations governing licensed houses, bow made, 577 
relative, care of lunatic, when entrusted to, 501 

dclirery of pauper lunatic to custc^y of, 523 
order for visit by, how obtained, 515, 510 
relatives, liability of, for maintenance of pauper lunatic, 491 
lunatieV allowances to, when nuule, 438 
relieving oflSk^er, duty of, as to lanatics not under proper care or control, 606 , 
506 

removal, ali^ lunatic, of, 521 

alleged lunatic, of, when court will restrain, 418 

exemption from, liability of union wherein lonatic has acquired, 461 

order for, procedure as to, 521 
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remofvml, patieot, of, Buspension oft 509 

temporary, authority for, 511 
pauper Itmatic, of, payment of cost of, 490 
powers, 519, 520 

priyato patient, of, who may authorise, 619 
temporary, of patient, authority for, 511 
remuneration, when may be paid to committee or j'narl-committee, 43S 
rent, recovery of, after lunatic's death, 447 

rentchafig^e, compulsory purchase of lunatic's land when subject to, 445 
repairs to asylum, right of visiting committee to give orders for, 482 
report, mediciU advisers, of, secrecy of, 427 

officer, of, to commissioners, duty as to, 614 
witness, of, when respondent cannot inspect, 428 
where lunatic detained without order or certificate, duty to make, 
473 

reports, destruction of, on recovery of patient, 428 
reputation, insanity, of, inadmissibility of as evidence, 409 
residence, licensee, of, requirements as to, 476 

lunatic, of, notification of change of, 431 
single patient, of, power to change, 618 
restraint, lunatic, of, extent to which allowed, 517 

prohibition of use of mechanical means of, 516, 517 
retainer, solicitor's, effect of lunacy on, 464 
rules, approval of, regulating an asylum, 483 

tale by private treaty, approval of contract by master in lunacy, 41 i 

consideration on, of lunatic’s properly, how may be authorised, 443 

land, of, to be acquired by compulsory purchase, 444, 446 

market overt, in, by lunatic not avoidable, 398 

power of committee or ^waii-committce as to, how obtained, 443 

to raise money by, 442 
where lunatic a tenant for life, 444 
public aucti^>n, by, leave necessary to, 444 
sanity, application by person recovering his, how made, 426, 426 
condition ne.cessary t/O cxistc»nco of, 392 

d<'crce of recovery of, necessary to superseding of inquisition 426 
evidence of alleged lunatic insufficient to establish, 409 
presumption as to, 407 
savings bank annuity, to whom paid, 439 
BcoUand, escape of lunatic to, provision for recapture, 526 

property of lunatic in, management and administration of, 436, 487 
Secretary of State, docunicnis to be submitted to, 488 

power of, to compel provision for lunatics by local autho* 
rity, 480 

second petition, procedure ou presentation of, 504 
security, agent of committee or ^rfcan'-oommittee must give, 433 
deposit of lunatic’s property as, 434 

when committee or ^su/jri>cammittee required to give, 433 
"seised," what is included in, under the Lunacy Act, 1890... 454 
service, lunatic defendant, on, what is good, 464 

petition, of, principle upon which the court acts as to, 417 
Settled Kstates Act, 1877, power of judge in lunacy under, 413 
Settled Land Acts, 1882 — 1890, power of judge in lunacy under, 413 
setUement order, abandonment of, right successful party as to, 499 
amendment of, when made, 498 
costs of, power of court as to, 498, 499 
pauper iunaUo, of, adjudication on, 495, 496 

notice tc be sent to guardians on adjadication, 
497 

of local authority to procure another, 496, 

procedure where cannot be ascertained, 496 
single patient, absence of, on travel or on trial, provision as to, 519 
change of residence of, provision for, 518 
patients, provisiaQ for residence of other patients with, 526 
TisitaUon of, 471, 4^ 

small estate, consisting of fund in court, procedure as to lunatic'iL 411 
lunatic's, power of county court judge to deal with, 415 
rsooussa to capital for maintenance in, 487, 488 
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aoXicitor, inquiry na to competency of plaiutilf to retain. i06 
solicitor s retainer, effect of lunacy on, 4r>4: 
special case, provision for immediate invest ii^ation, i73 
when will be set down, 46r», 4i>6 
finding, inquisition of, effect of, 423 
report, duty of commissioners where unsatisfactory, 513 
stamp duty, order directing inquisition, on, 419 
stay of execution, where judgment against a lunatic, 4C6 
stock, transfer of, where lunatic residing out of the jurisdiction, 453 
^ standing in iiatiie of lunatic. 452 

st^k,*’ what Is included in, under Lunacy Act, 1S90...402 
suicide, effect of, on policy of life insurance, 400, 401 
summary reception order, definition of, 506 

when applicable, 505 
summons for inquiries, when to be taken out, 423 
superannuation allowance, when granted to hospital servant. 479 
supjfrsedeiu, application for, by whom made, 425. 426 

partial, how made, 426 
effect of completion of, 426 
may be in part, 426 

petition for a, by and to whom forwarded, 412 
power of judge to make terms on giant of, 420 
surety, appointment of new, on death or bankruptcy, 434 

committee or ^a/ui-commit tee, of, appoiutmeut and liability of, 433, 484 
enforcement of bond of, 434 

surrender of lease, pow«*r of coininittce or ^a^jfi-cornniittee as to, 447 
temporary insanity, allowance for maintcnatico dcirtiig, 436, 439 
tenant for life, power of sale where lunatic is a, 44 4 
testamentary papers, deposit of lunatic's, in court, 434 
testator, iuteutiou of, evidence aduiissibie to prove, 404 
tort, lunacy as a defence to, 403 
transfer, licence, of, provision for, 476 

stock, of, where lunatic out of jurisdiction, 453 
sUiiidifig ill name of lunatic, 452 
travel, permission for lunatic to, wfien court will grant, 431 
provision for abFcuce on, 517, 516 
traverse, not allowed in respc^ct of High Court verdict, 425 
of inquisition, definition of, 424 

right to apply for, when barred, 435 
petition for a, to and by whom fuivvardt'd, 412 
treatment of alleged lunatic by friends, as evidence in question of sanity, 
409 

trial of issue, how rc^ilated, 420 

when judge may order, in High Court, 420 
trustee in bankruptcy, right of, where lunacy t4ij|)ei vencs, 441 
union, liability of, in respoct of pauper hiii lie, 490 

wdicrtnn lunatic hiis acqn led exemption from removal, 491 
order on, for expenses of pauper lu itic's muirttenance, 490 
urgency, removal of lunatic to workhouse lu case of. 509, 510 

order, detention of lunatic, for, w‘ ai will be made. 500 
removal of lunatic to workhouse pending, 600, 50l 
verdict of jury, on trial of issue, effect of, 420 
vastlnir order, as to lunatic's copyholds, when made, 4.56 

lunatic’s property, of, power of the court to make, 454 

stock, as to, power of ma^te^ in lunacy to make, 414 
on appointment of new trustees, 455 
practice under Lunacy Act, 1690, as to, 413 
visitatioil, p«^8on detained without order, to, 473 

roistered houses for reception of idiots, of, provision for, 527 
single patients, of, 472 

fisiting commissioners, duty of, on inspection of patients, 471, 472 
visitation of asylums by, 470. 4 71 
•ommittGe, appomtment and duty of, 467, 4G6 « 

of, 469 ^ 

charge to be made where several asylums under control 
of, 489 

dissolution of, 465 

^ off as to furuisbing buildings for asylums, 460, 451 
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▼isitiog committee, duty of, to fix maintenance charges, 488, 489 
name in which, may sue and be siie^ 488 
power of, to contract with licensed houses, 486, 487 

where lands agreed to be purchased are femnd 
unsuitable, 481 

guardians, entries to be made in workhouse books by, 517 
visitors in lunacy, board of, composition of, 467 
duties of, 467 

duty of, on inspection of patient, 471, 472 

to report inability to find residence of lunatic, 481 
inadmissibility of report of, as evidence of insanity, 410 
power of, to order discharge, 623 
reports to be made by, 470 
visits required to be made by, 469 

voluntary boarders, admission of, to licensed house, regulations as to^ 477 
dispositions by lunatic, invalidity of, 400 
wandering lunatic, duty of constable, relieving officer and overseer as to, 608 
ward of court, jurisdiction of Chancery Division unaffected by subsequent 
lunacy of infant, 411 

weakness of intellect when ground for invalidating marriage, 402 
wife, claim of lunatic's, to maintenance, status of, 438 

service of notice of proceedings on, where taken against .^band, 416. 
supplies to lunatic's, as necessaries, 399 
will, circumstances which will raise the presumption of impropriety as to gift 
by, 405 

deaf and dumb person, of, when invalid, 403 

fiduciary relationship between testator and beneficiary, effect of, 404 
idiot, of an, invalidity of, 403 

invalidation of, extent of delusion necessary to, S96 
lunatic, of, made during lucid interval, vaiidi^ of, 408, 404 
practice in obtaining probate of, 435 
partial validity may be decreed, 404 
requisites to validity, 403 

subsequent recovery, when no effect on invalidity of, 404 
witnesses, j^wer of commissioners or visitors in lunacy to summon, 580 
masters in lunacy to summon, 414 

workhouse, books of, entries to be made by visiting guardians in, 517 
detention of pauper lunatic in, after discharge, 613 
grounds upon which patient may remain in, 612, 513 
reception of chronic but not dangerous lunatics in, 518, 514 
removal of lunatic tn, in case of urgency, 500, 501, 509, 510 
lunatics to asylum from, provision for, 600, 501 
writings, alleged lunatic, of, admissibility of, in evidence as to sanity, 409 


MAGISTRATES, 

account, duty of clerk to metropolitan police magistrate to, 617 
justices' clerk os to, 615, 616 
omission by Justices* clerk to keep, penalty, 616 
accused, indictable olieccee triable summarily at option of, 582, 588 
acQuittal, certificate of, duty of justices to furnish, 601, 602 
adjournment and remand, power of justices as to, where offence indictablo^ 586 
non-appearance at, power of justices on, 600 
petty sessions, to, powers, 600 
power of justices as to, 600 
quarter semous, of, effect where none, 641 
procedure, 640, 641 

adults, indictable offences by, when may be desdt with summarily, 682, 588 
advisory committees, duties of, 539 

Alderman, City of 'Loadoa, of the, jurisdiction of, 561, 562 

powers of, 576 

quarter sessions JurisdicUon of^ 588 
appeal. Court oi Appeal, to, oo special case, 666 
Criminal Appeal, to, 660 
summary jurisdiction, from, to what ccsirtk 643 
effect of death of a party to, 645 
evidence oo hearing of an, 647 
hearing of; procedure on, 646, 647 
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appeal. High Court, ‘from, leare necessary to, 6G6 

to^ effect on appellant*8 rights. 651 
powers as to costs. 656. 657 
procedure on hearing, 656 
when right exists, 650, 651 
Indorsement oi conviction or order on decision of, 6 IS 
nature of right of, 642 
notice of, when and bow given, 643, 644 
procedure on entering, 645 

how regulated, 643 

quarter eessions, from, when will lie. 660 

to, decision of the court on, how arrived at, 647 
informalities on, powers, 646 
jurisdiction on, 638, 639 
particular cases, in, procedure, 660 
powers of the court on, 647 — 649 
who may, 642 

recognisances to be entered into on, 644, 646 

right of, from court of summary jurisdiction, 642, 613 

rule by, 657, CCO 

sentence of metropolitan police magistrate, from, 043 
special case, by, 650, 663 
when justices must not act at bearing of, 555 
may be referred to arbitration, 619 
appearance, effect on, defect in form of summons or warrant, 591 
solicitor or counsel, by, 595, 696 
appointment, borough justices, of, method of, 536, 643 
county justices, 538 
London, in, 536 

right assumed by the Crown, 536 
of, cannot he delegated, 536 
arbitration, when appeals may be referred to, 619 
articles of the peace, definition of, 633 

nature of, when exhibited at quarter sessions, 634 
assault, indecent, when may bo dealt with summarily, 584 
limit of imprisonment in case of. 603 
Atiorney-Qcneral, criminal information against justices, when filed by, 557 

not bound by conditions of removal of indictments to High 
Court, 661 

autrefois acquit, right of defendant to plead. 5*17, 508 
oonviet, right of defendant to plead, 597. 598 
bail, discretion of justices as to, GOO 
bastardy orders, procedure regulating, 611 

Berks, chief magistrate at Bow Street as justice for the county of, 538 
bias, allegation of, duty of justice on, 555 
question of, when arising. 553 
billiard licences, sessions at which dealt with, 509 
binding over, power of justircs to order, ia lieu of conviction, 605 
borough, appointment of clerk of peace in a, 625 
justice in a, 536 

councils, provision of petty sessional court-houses by, 567 
fund, expenses of sessions payable out of, 629, 630 

payment of quarter session fees and fines to, 630 
justices, jurisdiction of, 561 

in quarter sessions, 563 
mayor and cx-maj-or os, 538 
method of appointment of, 543 
precedence, 543, 644 
qualification of, 543 

recorder as sole judge at quarter ses^ioTui in, 622 
in, precedence of a, 544 
bcmiigbs, classification of, 540 

having a aeparate commission of the peace, list of, 541, 54S 
right to appoint a sheriff, list of, 540, 54 1 
breach of the peace, complaint of apprehended, to what court made, 638, 684 
brewater sessions, not a court of summary juri^iction, 569 
provision for holding, 569 

caption, the, dlstinguishmaat of quarter aassioo proceedings hy tha, 623, 684 
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capUoiY, Ibe, nature and contents of, 624 
case stated, costs, power of High Court as to, 666 

difference between petty sessional and quarter aesslotis, 664 
duty of justices on application for, 651. G62 
form of entry of, 654 
hearing of, procedure, 656 
limitation of time as to, 663 
procedure on application for, 652 
recognisances to be entered into on, 652, 653 
right of justices to appear on bearing of, 666 
caution by justices to accused, 584 

certificate, acquittal or conviction, of, duty of justices to furnish, 601, 602 
eeriiorarit issue of writ of, to court of quarter sessions, 661 

where jurisdiction impugned, 658, 660 
return of writ, how made, 602 

chairman, local authority, of, oath of office of, how taken, 640 
Channel Islands, iu<lorscment of warrant issued in England for ezeoution 
in the, 564 

children, imlictablc offences by, when triaide summarily, 680, 681 
power of justices to order detention of, 681 

punishment of. where offence indictable, power of justices, 580, 581 
Cinque Ports, justices of, 541 

City ot l^oudon, jurisdiction of liOrd Mayor and Aldermen of, 661, 662 
powers of I-.ord Mayor and Aldermen of, 676 
quarter sosaion jurisdiction remaining in, 622 
oiril debt, deffnition of, GOD 

enforcement of remedy for recovery of, by justices, GIO 
extent of powers of justices in recovery of, ^9 
matter, extent of powers of single justice in, 576 
nature of court at hearing of, 573 
claim of right, jurisdiction of justices ousted by, 597 
Clergy Discipline Act, election of justices at quarter sessions under, 636 
clerk, justices, to, appointment as justice, effect of, 661 

of. 611 

duties of, 614 — 616 

liability of, on demanding excessive fees, 614 
person acting for, status of, 614 
qualification and disqualification of, 612 
recovery of fees by, 614 
salary of, how paid, 613 
tenure of office, 612 

When separate may be appointed, 611, 612 
tneiropolitan police magistrate, to, appointment and salary of, 616 

duties of, 617 
qualification, 617 
stipendiary, to, appointment and salary of, 547, 617 
duties of, 618 

qualification and disqnalification of, 617 
olerk of the peace, appointment as jostice, effect of, 551 

of depnty and assistant, 626 

County of Dondon, for, provision as to appointment of, 629 
disqualifications affecting a, 620, 627 
duties of, 627, 628 

duty as to annual return of qualified justices, 637 
of, as to maiden sessions, 620 

quarter sessions juries, C31 
fees of, how authorised, 625, 626 

filing of depositions with, on conviction or dismissal of 
information, 586 

notice of quarter sessions by, duty as to, 619 
power of justices as to, where county divided, 627 
salary and fees of, bow paid, 625 
status and appointment of, 624, 625 
when compensation paid to, for loss of fees, b26 
nommisBiop of the peace, isane of separate, 636, 687 

new, not necessary on demise of the Crowii, 587 
pereone named in every, 537 
what constiintes the, 536 
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commitment arder> ncn-payiiieiit of civil debt, on, procedure, 610 
company, membership of, as a disqualification, 552 
' compensating authority, when quarter sessions the, 637 

compensation, loss, for, extent to which justices may order, 605 

order, damaged property, in respect of, power of metropolitan 
police magistrate as to, 578 

. complainant, absence of, at hearing, power of justices, 596 
complaint against justices, nature of, 558 

and information, distinction in summary jurisdiction, 580, 690 

apprehended breach of the peace, of, ground for, 631, 635 

contents of, 592 

duty of justices as to, 572 

how and by whom made, 690, 691 

contempt of court, counsel at quarter sessions, by, liability, 611, 612 
power of quarter sessions as to, 612 
conviction, alteration of, when irregular, 601 

certiOoate of, duty of justices as to, 601 

indictable offence, for, at petty sessions, effect of, 686. 686 
indorsement of, on appeal, provision fi>r, 618 
coroner, borough, power of recorder as to remuneration ami foes of, 036 
disqualification of, as a justice of the pence, 561 
OOCts, appeal, on, power of High Court as to, 6(>6 

quarter sessions to make orders as to, 618, 619 
to High Court, on, powers, 656, 657 
criminal cases at quarter sessions in, out of what fun<l payable, 629, 680 
dismissal or conviction, on, powers of justices, 603, 60 i 
inclusion of, in amount ordered to bo paid, 601 

power of justices to order payment of ^ on dismissal of information, 5H0 
counties, clerk of peace in, appointment of, 626 

county, clerk of the pciico in divided, power of justices as to appointment. 627 
council, matters transferred from quarter sc'esJons to, 6,36 
powers of licensing now transferred to, 569, 670 
councils, provision of petty sesFionai court by, 667 
court, judge of, os ex-officio justice, 538 

use of, as petty sessional coart»hou8e, 567 
fund, expenses of <)uartcr sessions payable out of, 629 
justicee, jurisdiction in petty sessiotis, 559^ 560, 561 
of, in quarter sessions, 563 

within the borough, 644, 516 
practice on appointment, 638, 639 
precedence between, 640 

of I^ondon, clerk of the peace in, provision as to appointment of, 629 
quarter sessions for, constitution and procedure, 621 
police, powers of quarter sessions as to, 636 
quart^jT sessions, when county boroughs contribute to, 630 
court of quarter sessions, meaning of, 618 

summary mrisdiction, judicial powers of justices sitting as, 689 
Criminal Appeal, Court of, power as to case stated, 660 
criminal cause, what is deemed to be a, in appeals, 656 

information, against justices, grounds of, 568, 559 
procedure when against justices, 557 
matters, judicial powers of justices in, extent of, 571, 572 
Crown cases reserved, juriscliction or High CJourt in, how now vested, 660 
demise of the, new cumin issioo not necessary on, 537 
right of appointment assumed by the, 536 
etrnioe rotulorum, status and appointment of, 624 

damage, property, to, compensation, power of metropolitan police magistratev 
578 

damages which may be given justices, 605 
deaths party to an appeal, of, 645 
debt, civil, definition of, 6U9 

decision, how arrived at in case of equal division, 601 
defence, judgment where no, 598 

defendant, discharge of, before commitment for civil debt, 610 

right to ple^ aufrefoU coneict or autrefoiM acquit, 597, 598 
€&xtenaating circumstances, 597 
ddfvery orders, powers of metropoiitao police magistrate 
deposition, dying person, of, power of magistrate as to, 599 
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disQiisffal, information for IndLlctable offence* of, effect of, 686 
disqualification, classes of persons subject to, 555, 556 

justice of the peace, as, persons subject to, 551, 556 
distress, committal in default of, when may be ordered, 602 
enforcement of order by, 604 

illegal, power of metropolitan police magistrate in respect of. 578 
distress, recovery of civil debt by, powers, 610 
ecclesiastical persona, as ex-ofjlicio justices, 538 
employers, when disqualified from acting at a hearing, 556 
evidence, effect when at variance with terms of information, 592, 693 
hearing of an appeal, on the, 647 
powers of justices as to hearing of, 698, 599 
register kept by justices’ clerk as, 616 
ex -ma^or, power of, to hold special sessions, 546 
ex-officio justice, chairman of local authority as, 538 
mayor of borough as, 638 
justices, who are, 537, 538 
ear parts, when justices may proceed, 599 
extenuating circumstances, when defendant may plead, 597 
extradition proceedings, when writ of habeas corpus necessary in, 669 
fees, clerk of the peace, of, by whom authorised, 625, 626 

how paid, 026 

when compensation paid for loss of, 626 
to justices, of, recovc^ of, 614 
remission of, 614 

metropolitan police mtigistrate, of, provision for, 617 
stipendiary, provision for keeping account of, 618 
fine, in lieu of imprisonment, discretion of justices as to, 602 
time and mode of payment, power of justices as to, 603 
fines, appropriation of, 616 
gas rates, power of quarter sessions as to, 637 
general sessions, court of, how convened, 618 
grand jury, calling and swearing of, 640 
duty of, 640 

guilty, plea of not, to indictable offence, duty of justices on, 584, 585 
to indictable offence, duty of justices on, 584, 585 
habeas corpus, issue of, in extradition proceedings, 659 
purpose for which rule granted, 669 
habitual drunkard, offences by, triable summarily, 583, 584 
hard labour, when imprisonment to be without, 604 
hoaring, adjourned, absence of same justices at, pnx^cdure, GOO, 601 
on appourance to summons, procedure, 696 
time and place of, 597 

High Court, appeal from, not without leave, 666 
to, where right exists, 650, 651 

decision of, on appeal in criminal matter, effect of, 655, 656 
enforcement of judgment of. 667 

entry of judgment of at quarter sessions, procedure, 663, 664, 666 
function of, on considering special case, 666 
nature of powers of, on hearing case stated, 655 
removal of Indictment to, conditions governing, 661 
when not interfering with acts of jn.stices, 657, 658 
Highway Acts, powers of justices under, at petty or special sessions, 671 
special sessions to be held for purposes of, 570 
highway board, disqualification of members of, on appeal from decisioo, 558 
highway^ power of quarter sessions as to, 637 

illegal distress, power of metropolitan police magistrate to make oordeca In 
respect of, 678 

Imprisonment, assault, for, limit in case of, 603 
enforcement of order by, 604 
fine in lieu of, discretion of justices ss to, 608 
power to order, 603 

consecuiiTe terms of, 603, 603 

on failure to obserre conditi<His of recognisaiioe; 

608 

reduction term of, power of justice^ 603 
ecaia of, on non-payment of amount of fine, 604 
wh^ to be without hard labour, 604 
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incorrigible roguee^ 3 urisdiction of quarter sessions in respect of, 635 
indecent assault, appeal against conviction for, wbcu right ia aon-!ulai\t, 643 
when may be dealt with summarily, 581 
indictable cases, preliminary examination in, statute regulating, 611 

offence, adjournment and remand on charge of, powers, 586 
conviction at petty sessions for, effect of, 585, 5HG 
dismissal of information, effect of, 586 
duty of justices on plea to, 584, 585 
procedure when triable summarily’, 584 
rule as to procedure before ju-.liccs, 585 
when triable summarily at option of prosecution, 586, 587 
offences, adults, by, when may be dealt with siunnmrily, 582, 583 
powers of justices as to, 574 
what arc, 679, 580 
when triable summarily, 580 — 589 

f oung persons, by, when may be dealt with summarily, 681 
to High Couit, conditions governing, 661 
trial at quarter sessions is by, 632 
informant, non-appearance of, effect of, 596 

information and complaint, distinction bctw'ccn, in summary jurisdiction, 589, 
590 

contents of, 592 

defect in, duty of justices in case of, 592 
description of offence in, 593 
duty of justices as to an, 572 
how and by whom laid, 590, 591 

variation between terms of, and the evidence, effect of, 592, 593 
when not defective, 592 

informers, power of metropolitan police magistrate as to payment of, 576 
interest, justice, of, distinction between, and prejudice, 552 

ill subject- mat ter, when a disqualification, 55), 552 
when pecuniary no disqualification, 553 
Ireland, indorsement of warrants issued in Kiigland for execution in, 564 
Isle of Man, indorsement of warrant issued in Kngtand for execution in the, 664 
judge, county court, as ex-officio justice, 538 
judgment, where no cause of defence shown, 598 
juries, quarter sessions, at, duty of clerk of the peace as to, 631 
jurisdiction, borough justices, of, 561 

in quarter sessions, 563 

certiorari, issue of writ of. on impugning of, 658, 659 
county Justic<3s, of, extent of, 559, 560 

in petty sessions, 560, 561 
quarter sessions, 563 

where offence not committed within (be 
county, 560 

issue of writ of piohi!>ition, where exceeded, 669 

local limit of, 559 

I^oiidon county justices, of, 561, 662 

Ivord Mayor, Aldermen, and Recorder of City of Tiondon, of, 
in quarter sOKSions, 563 
and Aldermen of the City of London, 561, 562 
mctropolitun police maghtiat#*, of, 563 
stipendiary magistratos, of, 56) 
jury, claim to be tried liy, wlien may be made. 588 

list, re- format ion of, special sessions to bo held for, 670 
trial by, procedure on claim to, 688, 689 
jnstioe, single, extent of powers of, in civil matters. 575 
powers in summary jurisrliction, 674 
statutory powers of, 573, 674 
supplementary powers of a, 574, 675 
"justice,** when name first given, 535 

justfees, same, where required throughout hearing, 600, 601 

attendance of, necessary to validity of quarter or genera! sestimis. 619 
clerk to, appointment oL 611 
duties of, 6H — 616 

liability of, on demaridine excessive fises, 614 
qualification and disqnauficaUon of, 613 
reotrrery of fees by, 614 
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justices, clerk to, salary of, how paid, 613 
tenure of ofiice of, 612 

when separate, may be appointed, 611, 613 
criminal information against, by whom taken, 667 
decision of, how determined, GO I 
determination of matter by, 599 
discretion of, as to granting of bail, 600 

on non*appearanco of defendant to snmmona, 695 
to grant or withdraw summons or warrant, 593, 694 
disquallGcaiion of persons to be or act as, 561, 556 
duty of, as to offences not punishable summarily, 573 
punishable summarily, 572, 573 
stating a case, 651, 652 

ex^oifficio, chairmen of local authorities as, 538 
grounds for criminal information against, 568, 559 
judicial powers of, in what exercised, 571 
nature of court on hearing of civil matter by, 573 

judicial powers of, when silling iu petty sessions, 589 
number and authority of, regulation of, 535, 536 
rc<iuircd at hearing of matter, 600, 601 
petty sessions, 565 
quarter sessions, 619 

pecuniary interest, when a disqualincation, 553 
power os to adjournment, GOO 

postponement of decision by, 601 

reduction and conseculire terms of imprisonment, 602. 
603 

to order imprisonment, 602 
proceed ex jyarte, 599 

require scK^urity from defendant to keep the peace, 635 
powers as to hearing evidence, 598 
indictable offences, 574 
removal of, procedure on, 650 

Tight of, u> appear on bcMiring of special case, 655 
sit in quarter sessions, 619 
statutory protection of, limit to, 556, 557 
tenure of office of, 649 

whoa High Court will not interfere with acts of, 657, 658 
licensed proiiuses, prohibition against use of, as petty or special sessional 
court-house, 567 

licensing, special sessions for, 569 

when quarter sessions the compensating authority, 637 
limitation of time, as affecting summary proceedings, 591 
local autliority, chairman of, as ex-officio justice, 538 

justice a member of, effect on question of interest, 553, 654 
test as to whether justice likely to be prejudiced as member 
of, 554 

London, appointment of magistrates in, 536 

County Council, r<^lati(m of quarter sessions by, 621 
county justices, jurlsdiotion of, 561, 562 

of, provision as to appointment of clerk of the peace, 629 
Lord Lien tenant, powers as to appointment of justices, 539 
Mayor, Lfoudon, jurisdiction of, 561, 562 
powers of, 576 
quarter sessioos, at, 663 
lunacy, jurisdiction of quarter sessions in, 637 

Innatlcs, licensed houses for, by whom licence in respect of granted, 670 
warrants and orders affcKSting, procedure regulating, 611 
magistrate, origin of duty of, 535 
** magistrate,^* dc&nition of, 635 

maiden sessions, doty of dark of the peace as to, 630 
ouuidamas, to petty sessions, 657 

quarter sawions, 663 

mayor, bolder of office of, as ex-offieio justice, 538 
power of, to hold special sessions, 545 

metcopditau police conrt districts, jurisdiction of London oonntj justices la, 663 
district, conststution of police court divisions to the, 646, 649 
magistrate, appointment and quatideattem of, 646 
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mcUopolitaapolicem^istrate, clerk to, appoiutment and salary of, 616 

dutirs of, 617 
qualification of, 617 

deputy, appointment and qualification of, 649 
issue of search warrant bv, 676, 677 
jurisdiction of, 648, 649, 663 
powers as to, compensation orders in respeot of 
damnjird property, 678 
delivery and restitution orders, 
677, 678 

iniikin*; orders in respect of wages 
due, 678 

payment of inforn«ers, 676 

. pilot appeals, 678 

of, generally, 576, 676 
under Tolcgrapli Acts, 678, 679 
salary of, 648 
tenure of office of, 649 

magistrates, right of appeal from sentence of, 613 
Middlesex sessions, how regulated, 621 
misconduct, complaint in respect of, nature of. 668 
liability of justice guilty of, 657 
music" and dancing licences, at what .sessions gianti‘d, 569 
new commission, effect of, 619, 660 
nominal penalty, power to inlUct, 605 
non-appearance of complainant, effect of, 696 
non-intromittant clause, effect of, 560 
notice of appeal, when and how given, 613, fil l 
quarter sessions, of, bow given, 019 
notice.s. duties of clerk of the poaee as to. fi28 
oath of office, borough justice, of, how tak(*n, 613 

chairman of hxial authority, of, liow takrn, 610 
county justice, 639 
effect of not taking. 649 
how taken, 639, 510 
recorder, of, how to he taken, 514 
" oeca.sional court-house,” definition of, r.fis 
offences, habitual drunkard, by, triable hummarily, 583, 681 

not punishable summarily, duty of justices as to, 672 
triable at quarter sessions, 632, 633 
property, against, when may be dealt with snmmarilv, 683 
punishable summarilj", duty of just ees as to, 672, 67,1 
open court, performance of preliminary act not required to bo in, 672 
opinion, expression of, when not a disqualification, 661 
option of a fine, 602 

accused to be tried by jury, 688 
overseers, appointment of, wlien made by jtistice.s, 671 
parish constables, appointment of, at quaiter st^ssions, 636 

special sessions, 570, 671 

Parliament, extent of dis<jualification of recorder for service, in, 644 
paupers, warrants and orders affcctincr, procedure regulating, fill 
pecuniary interest, when not a disqualificalioti, 653 
penalty, omission !>y justices* clerk to keep accounts, on^6I6 
reduction of, power of justices as to, 603 
where clerk to justices demands excessive fees, 614 
“ petty sessional court-house,” definition of, 666 
petty 'sesskmal court-houses, provision of, 667 

use of license^^l premises as pi ohiiiitcd, 667 
division.s, authority determining, 666 
how origrinating, 665 
procedure on determining, 666, 667 
sessions, adjournment to, powers, 000 
court of, definition, 665 
jurisdiction of county ju.5tie(i8 in, 560, 561 

metropolitan police magistrates as court of, 56S 
nature of judicial powers of jnsUces sitting in, 689 
when court of, may be held, 668 

pilot appeal, power of metropolitan police magistrate as to btsaring, 578 
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plea of guilty, iodictable offence, to, duty of juaticee on, 584, 685 
police, atten^nce of, at quarter sessions, 631 
pocMT law, jurisdiction of quarter sessions in matters of, 638 
precedence, borough magistrates, of, 643, 544 
recorder, of, in a borough, 644 

preTtous Gonviction, summary offences triable upon indictment on, 587, 688 
prison authority, when quarter sessions the, 638 

proceedings, party to institution of, os member of local authority, when 
disqualidcation, 553, 554 

prohibition, writ of, issue to petty sessions, 659 

quarter sessions, 660, 661 

property, offences against, when may be triable summarily, 583 

possession of, in persons other than police, power of justices as to 
600 

police, power of justices as to, 606 
riiturn of, to defendant, when may be ordered, 606, 607 
quarter sessions, adjournment of business of, provision for, 020 

court of, procedure on, 640, 641 
effect where none, 641 
appeal from, when will lie, 660 
appeals to, 642 

in juirticular cases, procedure on, 050 
appellant jurisdiction of, 638, 639 
appointment of parish constables at, 636 
att/cndance of justices iiecessary to validity of, 619 
j»olicc at, 631 

borough, expenses of, how borne, 629, 630 

fees and fines payable at, to what fund paid, 630 
jurisdiction of, 623 
of Southwark, for, 022 
recorder as sole judge in, 622 
time and place of holding, 623 
City of London, of, jurisdiction remaining in, 022 
contempt of court by counsel at, liability, 641, 642 
county, expenses of, how borne, 629 

of London, for, how constituted, 621 

time and place for holding, 621 
when county boroughs contribute to, 630 
court of, meaning of, 618 

discretion of justices of, as to a spceial case, 064 
distinguished from general sessions, 618, 619 
distingiiishtnciit of proceedings of, by Uie caption, 623, 624 
duties of clerk of the peace at, 628 

duty of, as to levy of fines and orders as to money, 636, 637 
ek'ction of jiisUc^ to serve at, under the Clergy Discipline 
Act, 636 

enforcement of order of, 648 
extent of finality of order of court of, 648 
formation of second court, procedure, 640 
issue of writ of eeriiorari to, 661 

prohibition to, grounds for, 660, 661 
juries at, duty of clerk of tlie peace as to, 631 
jurisdiction as to incorrigible rogues, 635 

rules of scientific and loan societies, 638 
of borongb justices in, 563 
county magistrates in, 563 

Lord Kfayor, Aldermen, and Recorder of the 
City of London in, 563 
lunacy, jurisdicUon of, 637 

matters transferred to countv council from, 636 

Middlesex, how regulated, 6^0, 621 

offences not triable at, 632, 633 

oi>eniiig of tlio court, 639 

order of business at court of, 640 

poor law juris<licUon of« 638 

power as to contempt of court in general, 642 

correct&ig infortnaliUes on appeal, 646 
county police, 636 
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quarter soesiuus, powft- as to highways, 637 

rating of carriages and aniinnls used for military 
purposes, 636 

over gas and water rates, 637 
precept and notice of, 619 

procedure on detennining divisions of petty scssionti 666, 667 
rates, gas and water, power as to. 637 
right of audience at, 041 

justices to sit in, 619 
savings hanks jurisdiction of, 638 
trial at^ is by indictment, 632 
when held, 619 

mandamus will issue to, 662, 66.3 
the compensating authority, 637 
prison authority, 638 
where to be convened, 618 
who presides at, 620 
quorum of, as to, 636 

rating appeals, jurisdiction of quarter sessions of the county of Tjondon to 
hear, 621, 622 

sessions to be held for, 670 

recognisance, failure to observe, power to or<ler imprisoiuncnt, 608 
forfeiture of, power of justices us to. 608 
recognisances, appeal, to be entered into on, 614, 645 

applicant required to enter into \viu‘rc case stated, 662, 663 

before whom entered into, 608 

on removal of indictment to High Court, tUH 

power of justices to dispense with defendant’s, 6U7, 608 

order defcmlniit or otlier person to enter 
into, 607 


f e< 'H o f 
623 


borough coroner, 636 


recorder, assistant, appointment of, pnx^ediire, 623 
powers and jurisdiction of, 623 
qualification of, 623 
borough, of, as cX'OiJicio justice, 638 

quarter sessions, as sole judge at, t»22 
capacity of, to hold other ollices, 514 

City of Ijondon, of, quarter sessions, junsdiei ion of. 663 
deputy, prcKJcdure where quarter sessions held by, 639 
qualification of, 623 
oflSee of, how filled, 644 

qualification fur, 644 
power of, as to remuneration and 
to appoint a deputy, 622 
precedence of, in boroughs, 644 
salary of, how fixed, 614 
register, duty of justices’ clerk to keep, 616 

justices’ clerk’s, admissibility as evidence, 615 
inspection of, powers, 616 

restitution orders, power of justices as to, 006 i r-- 

powers of metropolitan police magiHtrate as to, 6i< 
revenue oflScer, cases in which disqualified from acting, 656 
right, claim of, jurisdiction of justices ousted by, 697 

savings banks, jurisdiction of quarter sessions as to, 638 . 

scientific and loan societies, Jurisdiction of quarUr sessions as t^ rules of. 
Scotland, indorsement of warrant issued in England for csxecution 
search warrant, issue of, by metronolitan police rna^istral^, pow<‘r8, 576, 077 
security hook, duty of Justices’ clerk to keep, 616 am* 

defendant, by, to keep the peace, power of justices to 
for good behaviour, power to order in hen of conviction, ouo 
payment of money, for, power to acc<'pt, 6f^ 
recovery of the amount of, powers as to, oOy 
separate commission of the peace, list of towns having a, 611, 54* 
separation order, 638 

rfieriir, disqualification of, as a justice of the pmee, 561 
list of boroughs having right to appoint, 610, 64 1 
stains and duties of, 6^30, 631 

•oUeifair, diaqoalificaUoD of, as a jiuUce of the peace. 560. &51 
Sovthwarfc, boldine of qaarter aeasions lor borough of. ozz 


578 
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special case, certiorari not required on stating of, 6fi2 

difference between petty sessional and quarter sessions*, 664 

discretion of quarter sessions justices as to, 664 

duty of justices on application for, 661, 662 

enticing the, 654 

form of, 664 

limitation of time as to, 653 
procedure on application for, 652 
quarter sessions, from, form of, 665 

limitation of time as to, 665 
when compelled to state, 665 
recognisances to be entered into on, 652, 653 
right of justices to appear on hearing of, 656 
stating of, to High Court, when by consent of parties, 663 
constables, appointment by justices, 671 
sessions, definition of, 563 

place of holding of, 569 
power of mayor or ex-mayor to hold, 545 
purposes for which, ordered to be held, 569“ 671 
Standing Joint Committee, powers of, 626, 631 
statutory power, evidence required when justice exercising, 563 
stipendiary, os ex-officio justice, 638 

clerk to, appointment and salary of, 547, 617 
duties of, 618 

qualification and disqualilicutiou of, 617 
constitution of court of a, 579 
deputy, appointment of, 647 
districts in which appointed, 645 
extent of powers of, 679 
how appointed, 646 
jurisdiction of, 646, 647, 661 
qualification for office of, 646 
tenure of office of, 649 

subscription, society, to a, when not a disqualification, 651 
summary jurisdiction, appeal from court of, to what court, 613 
court of, when may be held, 568 

distinction between information and complaint in, 689, 
690 

powers of justice iu exercising powers in, 674 
right of appeal from court of, 642 
what is included in court of, 667, 668 
otTcucc, wdieti triable upon indictment, 587, 688 
]»rocccding8, limitation of time as affecting, 691 
summons, defects in form of, effect of, 694 

discretion of justices on non-appearance to, 595 

to grant or withdraw process, 593, 594 
form and contents of, 694 
bearing on aj^carance, practice, 696 
bow service effected, 694, 696 
withdrawal of, practice, 695 
sureties, amount in which bound, how fixed, C08 
taxing officer, duties of clerk of the peace as, 628 

Telegraph Acts, power of metropolitan police magistrate under, 578, 679 
theatre licences, in whom powers of granting now vested, 569, 670 
trial by jury, claim to, when may be made, 688 
procedure on claim to, 688, 689 
quarter sessions, at, is by indictment, 632 
wages, power of metropolitan police magistrate to make orders In respect of, 678 
warning, duty to administer, where person charged with indictable offence, 684 
warrant, arrest, of, provision for backing, 664, 666 

where offenders beyond the seas, powers, 666 
defects in form, effect of, 694 

discretion of justices to grant or withdraw, 593, 604 

issue, on non-appearance to summons, 695 

form and contents of, 591 
issue of, procedure, 595 

metropolitan police magi««tratc, of, when backing not necessary, 664 
search, issue of, by metropolitan police magistrate, powers, 576, 677 
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warrant, withdrawal of, power of justices, 596 
water rates, power of quarter sessions as to, 637 
whipping, power of justices to order, in respect of children, 681 
witness, justice as a, when precluded from acting at hearing, 556 
witnesses, attendance of, power to compel, 598, 599 
examination of, 598, 699 

young persons, extent to which indictable offences may be dealt with sum- 
marily, 681, 682 

power of a court of summary jurisdiction as to punishment 
of, 682 


MALICIOUS PROSECUTION, 

abroad, rule as to right of action where proceedings, 677, 678 
accused, effect where innocence of, known to defendant, 684, 686 
acquittal, proof of, what is sufficient, 683 

action, abuse of civil proceedings, for, matters which plaintiff must prove, 691 

nature of, 689 

malicious procurement of issue of seai-ch warrant, for, when will lie, 
687, 688 

prosecution, for, essentials to, 677 

what matters must be established in, 682, 
683 

on the case, former remedy in respect of malicious prosecution by, 
675, 676 

proof of damage necessary to support, 688, 689 

termination of proceedings in favour of plaintiff necessary to found, 

677 

Admiralty process, malicious use of, liability in respect of, 698 
advertisement of indictment, by defendant, as evidence of malice, 684 
agent's authority, prosecute, to, when implied, 673 

when master liable in respect of, 673 
appeal, effect of successful, on plaintiff's right of action, 678, 679 

power to, not taken advantage of, effect on plaintiff’s right of action, 

678 

arrest, civil process, on, when action will lie in respect of, 693 
attachment, foreign, maliciously procuring the issue of, out of the Mayor’s 
Court, London, proof necessary to sustain action, 099 
bankruptcy petition, malicious presentetion of, when action will lie in respect 
of, 696, 097 

burden of proof, action for malicious prosecution, in, on whom lying, 683 
as to want of reasonable care, on whom lying, 683, 684 
in action for abuse of civil proceedings, 093 
when burden satisfied, 684 

character, plaintiff may be cross-examined as to his, 687 

civil proceedings, abuse of, right of injured party where action brought in 
name of third party, 690, 091 
malicious abuse of, remedy for, 680 
process, malicious arrest on, when can take place, 693 
claim, unfounded, liability of persons maliciously making, 699 
companies, liability of, to action for malicious prosecution, 674, 075 
conviction, proof of, what is sufficient, 683 

corporations, liability of, to actions for malicious prosecution, 674, 676 
county court, limitation in respect of action for malicious prosecution in 
the, 677 

“ course of his employment,” act of agent to affect principal must be 
within the, 673, 676 

court of inquiry, naval or military, non-liability of prosecutor ii^ 672 
croes-examinatJoD, questions as to character may be put to plaintiff in, 687 
damage, effect of rule as to, on right of action for malicious abuse of civil 
proceedings, 690 

implied, on malicious arrest of ship, 698 

proof of, necessary to action for malicious abuse of civil proceed- 
ings, 689 

support an action, 688, 689 

defendant, belief of, as affecting reasonable and probable cause, 684, 686 
burden of proof, when on the, 684 
matters which may be given in evidence by, 686 
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eFideuce, as to absence of reasonable and probable cause, nature of, 685 
matters which defendant may give in, 685 
plaintiif cannot use as, 687 

necessary, in action for malicious prosecution, 682, 683 
execution, malicious, application and nature of remedy in respect of, 095, o 
696 

false imprisonment, malicious prosecution distinguished from, 671 
foreign attachment, proof necessary to sustain action in respect of issue of, 
out of the Mayor’s Court, London, 699 
grand jury, no action will lie against, in respect of finding, 672 
imprisonment, liability of master or principal wliere prosecution preceded 
by, 073 

improper conduct, defendant, of, as evidence of malice, 684 
judge, observations of, plaintiff not entitled to use as evidence, 687 
Judgments Act, 1838, improper registration under, liability in respect of, 
698, 699 

jury, question as to existence of malice is for the, 680 

time taken by, in arriving at verdict, no proof of reasonable and 
probable cause, 686, 687 

libel and malicious prosecution compared, 680 
magistrate, non-liability of, extent of, 672 
magistrates, order of, proof of, practice as to, 683 
malice, advertising of the indictment as evidence of, 684 

allegation of, necessary in action for abuse of civil proceedings, 691 

proof of, extent to which, required of plaintiff, 679, 680 

question as to existence of, is for the jury, 680 

when may bo implied, 684, 686 

where none implied, 686 

malicious arrest, civil process, on, when can take place, 693 

limitation of time in respect of action for, 695 
execution, application and nature of remedy in respect of, 695, 696 
prosecution and libel compared, 680 

distinguished from false imprisonment, 671 
essentials to action for, 677 
former remedies available in respect of, 675 
matters which must be established in aetion for, 682 
master, liability of, as prosecutor, 673 

in respect of agent’s authority, 673 

where prosecution preceded by imprisonment or giving 
into custody, 673, 674 

Mayor’s Court, Iioodon, maliciously procuring a foreign attachment out of, 
proof necessary to sustain an action, 699 
military court-martial, non-liability of prosecutor in, 672 
naval court-martial, non-liability of prosecutor in, 672 

ne exeat regno y liability of persons for malicious arrest under writ of, 
694 

nolle prosequi, effect of entry of, on plaintiff’s rights, 679 
plaintiff, burden of proof, when on, 683, 684 

essentials to action by, in respect of malicious prosecution, 677 
matters which cannot be put in evidence by, 687 
no termination of proceedings in favour of, in what cases, 678 
proof necessary by, in action for abuse of civil proceedings, 691, 
692 

of malice by, extent to which required, 679 
termination of proceedings in favour of, necessary to found action, 
677, 692 

when proceedings said to terminate in plaintiff’s favour, 678 
principal, liability of, as prosecutor, 673 

where prosecution preceded by imprisonment or giving 
into custody, 673, 674 

privileged persons, when no action will lie in respect of arrest of, 695 
proceedings, when held not to terminate, 679 
prosecution, what is a, 670 

prosecutor, facts as to reasonable and probable cause must be within know- 
ledge of, 682 

reference to person as, inference when not contradicted, 672 
who may be liable as, 672 

reasonable and probable cause, belief of defendant as affecting, 68 1, 686 
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reasonable and probal^Je cause, evidence as io absence of, 685 

existence of, upon what depending, 681, 682 
facta as to, must be witliiu Imowledge of 
prosecutor, 682 

wbicb do not prove absence of, 685 
question as to existence of, is for the jury, G80, 
681 

sufficiency of proof of, absence of, C8G 
time taken by jury in arriving at a verdict not 
evidence of, 687 

Tvbcn malice implied from want of, G84 
cause, definition and nature of, 681 

** scope of his authority,'* action of agent must be within, to affect principal, 
673, 676 

search warrant, action for malicious procurement of issue of, evidence neces- > 

sary, 687 
when will lie, 
687, 688 

servant, liability of master for acts of, 673, 67 1 
ship, malicious arrest of, liability in respect of, 608 

solicitor, liability of, for malicious arrest in respect of debt not due, 606 

on procuring adjudication of bankruptcy maliciously, 697 
third party, right of action of injured party against person bringing action in 
name of, 690, 691 

trial, proof of, what is sufficient, 633 

trustee in bankruptcy, liability of, to action for malicious prosecution, 671 
warrant of arrest, person stating facts to magistrate not liable on issue of, 673 
search, action for malicious procurement of issue of, evidence neces- 
sary, 687 

winding-up petition, malicious presentation of, liability in respect of, 607 
witness, binding over of, with prosecutor as not affecting liability, 672 
writ of conspiracy, defects in, 676 

replacement of, by action on the case, 676 
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